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From certified transcripts in our possession, ~ 


UNITED STATES CIRCUIT COURT. 


WESTERN DIVISION, WESTERN DISTRICT OF MISSOURI. 


FLORENCE WILLIAMSON, Plaintiff, 
v8. 


LIVERPOOL & LONDON & GLOBE INS. CO., 
Defendant.* 


A legislature cannot deprive a corporation’of the rights guaranteed to it by 
the Federal Constitution, nor deprive it of its right to resort to the courts 
of law, nor take its property without due process of law, nor subject it to 
unequal and impressive burdens, nor deprive it of the equal protection of 
the laws. 

A statute of Missouri provided that in any action against an insifrance com- 
pany for a loss under a policy, if it appear from the evidence that the 
company vexatiously refused to pay, the court or jury may, in addition to 
the amount of the loss and interest, allow the plaintiff damages not ex- 
ceeding 10 per cent of the amount and reasonable attorney’s fees. 

Held, That the statute deprives the company of property without due pro- 
cess of law, and denies it the equal protection of the law in violation of 
the Fourteenth Amendment of the Constitution. 


Held, That the statute is unconstitutional and void. 


L. C. Boyz, for Plaintiff. 
M. A. Fyxe (of Fyke, Yates, Fyke & Snyder), for Defendant. 


Pues, J. 
Lhis is an action containing several counts, to recover losses 
based on certain fire insurance policies issued by defendant to 
plaintiff. On the first count, in addition to the judgment 


* Decision rendered, November, 1900. : 
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asked for to cover the loss, plaintiff asks for 10 per cent dam- 
ages, amounting to $466.66 2-3, and a reasonable attorney’s fee 
of six hundred dollars; on the second count, in addition to the 
loss sustained on the property, plaintiff prays judgment for 
10 per cent damages, amounting to $533.33 1-3, and a reason- 
able attorney’s' fee of seven hundred dollars; on the third 
count additional damages of 10 per cent on the sum of the loss, 
amounting to $1,000, and a reasonable attorney’s fee of $1,000, 
and on the fourth count the sum of $2,000 as damages, and a 
reasonable attorney’s fee of $2,300 are prayed for, in addition 
to the amount of the loss. 

The defendant has filed a motion to strike out those parts 
of the petition praying judgment for said damages and attor- 
ney’s fees, on the ground that the statute authorizing the 
same is unconstitutional and void; being in conflict with the 
provisions of both the State and Federal Constitutions. 

The statute in question is found in Section 8012, R. 8., Mis- 
souri, 1899, as follows:— 

“In any action against any insurance company to recover 
the amount of any loss under policy of fire, life, marine or 
other insurance, if it appear from the evidence that such com- 
pany has vexatiously refused to pay such loss, the court or 
jury may, in addition to the amount thereof and interest, allow 
the plaintiff damages not exceeding 10 per cent on the amount 
of the loss, and a reasonable attorney’s fee; and the court 
shall enter judgment for the aggregate sum found in the ver- 
dict.” 

The Supreme Court, in Gulf, Colorado & Santa Fe Railway 
vs. Ellis (165 U. S., 150), held that an act of the Legislature of 
Texas which provides. in effect, that any person in that State 
having a valid, bona fide claim for personal services or labor, 
or for damages, or for overcharges on freight, or for claims for 
stock killed or injured by any railroad company, provided such 
claim for stock killed or injured shall be presented to the agent 
of the company near by, etc.,; and if, at the expiration of thirty 
days after such presentation, such claim has not been paid or 
satisfied, he may institute suit therefor; and, if he prevail, 
“ He shall be entitled to recover the amount of such claim and 
all costs of suit, and in addition thereto all reasonable attor- 
ney’s fees, not to excee@ ten dollars, to be assessed and 
awarded by the court or jury trying the issue,” is a violation 
of the Fourteenth Amendment of the Federal Constitution, as 
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it deprives a railroad company of property without due process 
of law, and denies it the equal protection of the law, in that it 
singles out railroad companies among all its citizens, requiring 
them to pay, in certain cases, attorney’s fees to the successful 
party suing them, while it gives to them no like corresponding 
benefit. The court said:— 


“It is simply a statute imposing a penalty upon railroad 
corporations for a failure to pay certain debts. No individuals 
are thus punished, and no other corporations. The act singles 
out a certain class of debtors and punishes them when, for like 
delinquencies, it punishes no others. They.are not treated as 
other debtors, or equal with other debtors. They cannot ap- 
peal to the courts as other litigants, under like conditions, and 
with like protection. If litigation terminates adversely to 
them, they are mulcted in the attorney’s fee of the successful 
plaintiff; if it terminates in their favor they recover no attor- 
ney’s fee. It is no sufficient answer to say that they are pun- 
ished only when adjudged to be in the wrong. They do not 
enter the courts upon equal terms. They must pay attorneys 
if wrong; they do not recover any if right; while their adver- 
saries recover if right, and pay nothing if wrong. In the suits 
therefor, to which they are parties, they are discriminated 
against, and are not treated as others. They do not stand 
equal before the law. They do not receive its equal protec- 
tion. All this is obvious from a mere inspection of the 
statute.” 


The Supreme Court of this State, in Paddock vs. Missouri 
Pacific Railway Co. (just reported in S. W. Reporter, Vol. 56, 
No. 3, p. 453), has followed this decision, and held that the 
statute of the State of Missouri, which permits an attorney’s 
fee to be taxed in favor of the plaintiff on recovering judgment 
against a railroad company for injury to stock resulting from 
the negligence of the company, is void as in conflict with the 
Constitution. 

The Supreme Court of Colorado, in the recent case of David- 
son et al. vs. Jennings et al. (60 Pac. Rep., 354), has applied the 
same ruling to a statute of that State providing for the taxa- 
tion of attorney’s fees in mechanics’ lien foreclosure suits, 
which is not allowed in other like proceedings. 


A like ruling has been made by the Supreme Court of Michi- 
gan, in Wilder vs. Railway Co. (7th Mich., 382), in which the 
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court says: “This inequality and injustice cannot be sus- 
tained upon any principle known to the law. It is repugnant 
to our form of government, and out of harmony with the 
genius of our free institutions. The Legislature cannot give 
to one party in litigation such privileges as will arm him with 
special and important pecuniary advantages over his antag- 
onist.” 

The Supreme Court of California, in the recent case of John- 
son vs. Goodyear Mining Co. et al. (reported in Book 47, L. R. 
A., 338), has declared an act of the Legislature void and un- 
constitutional giving a lien for wages on all the property of 
the corporation in preference to all other liens, except duly- 
recorded mortgages and deeds of trust, in case of failure of the 
corporation to pay its employees monthly, and an attorney’s 
fee in case of an action to enforce the lien. The discussion of 
this and kindred statutes, in the latter case, is most elaborate 
and instructive. It asserts the doctrine, laid down in Wally 
vs. Kennedy (2 Yerg., 554, 24 Am. Dec., 511), that ‘“ The rights 
of every individual must stand or fall by the same rule or law 
that governs every other member of the body politic, or land, 
under similar circumstances; and every partial or private law 
which directly proposes to destroy or affect individual rights, 
or does the same thing by affording remedies leading to simi- 
lar consequences, is unconstitutional and void. Were it other- 
wise, odious individuals or corporations would be governed by 
one law, the mass of the community and those who made the 
law by another, whereas, a like general law affecting the whole 
community equally could not have been passed.” And as 
quite germane to the Missouri statute under consideration, the 
court observed :— . 


“Tt is said that corporations being the creatures of the 
State, and deriving their powers from their charters, the same 
power that created them may alter or amend their charters, or 
deprive them of rights originally given them. This is true as 
to certain purposes, but the Legislature cannot, after creating 
a corporation, and while it exists, deprive it of the rights 
guaranteed to it by the Federal Constitution, nor deprive it of 
its right to resort to the courts of law, nor take its property 
without due process of law, nor subject it to unequal and op- 
pressive burdens, nor deprive it of the equal protection of the 
laws. 
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“ But the act in question-applies, not only to the corpora- 
tions existing under the laws of this State, but to all other cor- 


’ 


porations existing under the laws of another State.” 


Why these rulings are not applicable to the statute in ques- 
tion respecting insurance companies, which is applied to no 
other suitor except as to an attorney’s fee in the instance re- 
ferred to of suits against railroad companies, is not apparent 
upon principles of equal rights in the courts of all litigants 
and all citizens. The learned counsel for plaintiff undertakes 
to differentiate the case of an insurance company from all the 
other legislative acts imposing like penalties, declared by the 
courts to be unconstitutional, on the ground that, in modern 
commerce and trade, insurance on life and property has be- 
come almost essential; that contracts between parties arc 
largely dependent upon insurance. And, therefore, as.the 
prompt payment of losses may be essential to the liquidation 
of these contractual liabilities, it touches the public policy of 
the State that the payment of losses should be coerced by this 
character of legislation. 

Under this idea the Legislature might undertake to declare 
that a citizen should not enter into certain classes of contracts 
unless he holds a policy of insurance on his life or property, 
and giving the other party a lien on the policy as security. 
With much greater reason, it seems to me, if insurance has be- 
come so largely inseparable from commercial transactions as 
to be promotive of contracts by furnishing valuable credit and 
security, it should rather be a sound, rational policy of the 
State to burden and impede the issuance of such policies with 
fewer discriminating penalties than other.business or trading 
associations. 

The same specious arguments, with which the astute counsel 
has pressed this consideration in respect of the discrimination 
against insurance companies, would apply with equal, if not 
greater, force to suits against railroad companies. For what 
associations of capital are more indispensable to the pros. 
perity and development of commerce and trade, in every in- 
dustrial department, touching every hamlet and corner of the 
extended continent, than our railroads? And, getting back of 
these to the moving forees, we find that steam is indispensable 
to railroads for locomotion; and why not, then, declare by 
legislation,-that any association furnishing fuel for the rail- 
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roads, failing to keep its contract, shall, in case of suit against 
it for a breach of contract, in addition to the damage caused 
the railroad, be liable to 10 per cent, and a reasonable attor- 
ney’s fee? So of electricity; the movement of the street cars 
of our great metropolitan cities, and the lighting of business 
houses and the homes of the people, in our modern civilization, 
have rendered plants generating electricity quite indispensa- 
ble. Why not, therefore, carry the idea to the reductio ad ab- 
surdum, and say that, as the running of railroad trains is de- 
pendent upon the fidelity of the conductor in charge, the 
engineer at the throttle, and the fireman at the shovel, and the 
miner, who, with his powder and pick, digs the coal, is indis- 
pensable to the creation of steam which gives motion to the 
cars; and the engineer who runs the dynamo-electric machine, 
furnishing the electricity that propels the street cars and 
lights this public building, the business houses and our homes 
—if any one of these should break his contract, the employee, 
in addition to the recovery of consequential damages, shall be 
liable, in case of suit against him, to 10 per cent additional, 
and a reasonable attorney’s fee? The allotted work of the con- 
stituent elements and actors, producing the result of accom- 
plishing the object of the association, is as much allied to the 
public policy and police power of the State as the composite 
association. And the statute that should undertake to sub- 
ject either of these classes of material men or laborers to such 
penalties, in contradistinction to other classes of material men 
and laborers, would certainly be pronounced bad, as flying in 
the very teeth both of the letter and spirit of the State and 
Federal Constitutions. 

Turning this argument over; presenting, in effect, a like 
side, in a supplemental brief, counsel for plaintiff argues that 
every fire policy of insurance is clothed with a public interest, 
and affects public welfare; and, therefore, it comes within the 
police power of the State to impose penalties for failure of the 
company to make prompt liquidation. This proposition is en- 
forced by the illustration of the burning of the Kansas City 
convention hall, in which it is assumed that the only valid 
defense the insurance companies could have interposed would 
have been an act of incendiarism. And it is suggested that if 
the insurance companies had delayed payment without rea- 
sonable excuse, the effect would have been injurious to the 
whole community, as it could not have rebuilt the hall in time 
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to have entertained the Democratic National Convention. 
Without stopping to discuss the exact relation of that con- 
vention to the public welfare, let us carry to the logical ‘con- 
clusion this illustration of the doctrine advanced; if the con- 
tractors had failed to keep and perform their contracts, and 
the material men had failed to deliver timely (and) the iron 
works and bricks, the building would not have been completed 
in time to accommodate the convention. Would that failure 
clothe such contracts with such public character as to involve 
the public welfare and bring their regulation within the police 
power of the State? The popular conception touching such 
transactions has been that they are essentially subjects-mat- 
ter of private contract, and the only penalties assessable for 
such defaults are such as are prescribed by the specifications 
of the contract. <A railroad company has a contract with a 
contractor to build and deliver to it a given number of pas- 
senger and freight cars at a certain time and place, his failure 
to comply might occasion gfeat loss to the road, as well as to 
shippers and travelers who expect to. utilize this equipment. 
Would this breach of contract present a public question in the 
sense that it comes within the’ police power of the State, inde- 
pendent of the terms of the contract, to regulate by the impo- 
sition of penalties under the guise of an exercise of the police 
power? - 

Having started upon this line of argument, counsel did not 
hesitate to accept its logical results, by applying it to the situ- 
ation of his client, whose house, being centrally located in this 
city, he claims that the public has an interest in its speedy 
re-erection, so that, if he is unable to rebuild until the defend- 
ant company liquidates his loss, the delay concerns the public; 
and, therefore, the public welfare is involved, and such de- 
linquency would fall under the police power of the State to 
punish. This argument would apply with equal reason and” 
force to a private contract between A. and B. In the same 
sense the public welfare is concerned in every head of a family 
having a home, as the home is the nursery of the family, and 
the family is the nursery of the State. Therefore, if B. owes 
A. five thousand dollars, with which A. expects to build a 
dwelling house in a desirable part of the city, would the de 
fault of B. so involve the public welfare as to bring such con- 
tract within the police power of the State? 
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While there is a disposition in the legal judicial mind to 
stretch to tension the inherent police power of the State to 
conserve the public weal, and this power is constantly ex- 
tended in its application to meet the exigencies of new condi- 
tions presented by the complexities of a widening civilization, 
yet, like every other power, it has its boundaries defined by 
judicial construction, following approximately defined rules. 
Like judicial discretion, there is more danger in giving it un- 
bridled play than in hedging it about with fixed, impassible 
barriers. 

The central definition of the police power of the State, in 
general, is * A system of precaution, either for the prevention 
of crimes or of calamities;” and police regulations “ are such 
provisions of the law as are designed to protect the lives, 
limbs, health, comfort and quiet of citizens, and to secure them 
in the enjoyment of their property. And the police power can 
be invoked for an interference with one’s dominion over his 
own property to prevent such use of it by him, or its continu- 
ance in such condition, as would be detrimental to the com- 
munity, and on no other grounds:” State ex rel. Haeulessler 
vs. Greer, T8 Mo., 188-194-5. As said by Judge Cooley: ‘ Po- 
lice regulations must have some reference to the comfort, 
safety, welfare, of society.” They can never conflict with the 
constitutional rights of the citizen. How can it be said that 
an act of the Legislature. imposing a penalty on insurance 
companies for resisting or delaying the payment of an insur- 
ance loss, touches the public policy of the State, or pertains to 
its police power to regulate it? The business of insurance is 
not immoral. It spreads no contagious disease. It does not 
affect the public health. It does not obstruct the public policy 
of the State, nor threaten the community with any public 
calamity or danger. On the contrary, the argument of plain- 
tiff’s counsel is that the business of insurance has become in- 
terwoven with the very life of trade, promoting, rather than 
endangering the public welfare, as much so as the existence 
and business of railroad and telegraph companies. 

The case relied upon principally, by the plaintiff's counsel, 
in support of this contention, is that of Atchison, etc., Railroad 
Company vs. Mathews (174 U. S., 96), which has carried the 
doctrine of the police power of the State, I take it. to its ulti- 
mate limit. In this case the court held to be valid an act of 
the Legislature of the State of Kansas, entitled: “An Act 
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Relating to the Liability of Railroad Companies for Damages 
by Fire,” which provided that in all actions commenced under 
this act, if the plaintiff shall recover, there shall be allowed 
him by the court a reasonable attorney’s fee, which shall be- 
come a part of the judgment. This ruling was bottomed on 
the distinct proposition “ that there is a peculiar danger of fire 
from the running of railroad trains. The locomotives passing, 
as they do, at great rates of speed, and often when the wind is 
blowing a gale, will, unless the utmost care is taken, and some- 
times in spite of such care, scatter fire along the track. The 
danger to adjacent property is one which is especially felt in a 
prairie State like Kansas. * * * Fire catching in the dry 
grass runs for miles, destroying not merely crops, but 
houses and barns.” And because of the widespread and far- 
reaching disaster to whole communities, integral parts of the 
State, incident to the escape of fire, endangering life and prop- 
erty, the public welfare was held to be directly involved in 
such calamity, and brought the instance within the police 
power of the State to regulate, as a preventative and protect- 
ive remedy. The vigorous dissent of four out of nine justices 
gives assurance that the distinction, almost metaphysically 
drawn by Mr. Justice Brewer, between that ruling and the 
principles enunciated in the Ellis case, is not to be still further 
advanced. Indeed, as if apprehensive that the exceptional 
distinguishing features of the Mathews case,—the communi- 
cating of fire to farms when “ caused by the operating ” of the 
road,—mnight be misunderstood and misapplied, he took the 
precaution, before closing the opinion, to observe that, while 
the courts should give considerate attention to the declared 
legislative policy of the State, “ It is also true that the equal 
protection guaranteed by the Constitution forbids the Legis- 
lature to select a person, natural or artificial, and impose 
upon him or it burdens and liabilities which are not cast upon 
others similarly situated. It cannot pick out one individual, 
or one corporation, and enact that whenever he or it is sued, 
judgment shall be for double damages, or subject to an attor- 
ney’s fee in favor of the plaintiff, when no other individual or 
corporation is subjected to the same rule. Neither can it 
make a classification of individuals or corporations which is 
purely arbitrary, and impose upon such class special burdens 
and liabilities. Even where the selection is not obviously un- 
reasonable and arbitrary, if the discrimination is based upon 











12 United States Circuit Court. [Jan., 


matters which have no relation to the object sought to be 
accomplished, the same conclusion of unconstitutionality is 
affirmed.” Soon after the decision in the Mathews case the 
courts of Kansas seized upon it to uphold such discriminating 
statutes as the one under consideration here. This decision, 
and the one cited from 39 C. C. Ap., 56 (98 Fed., 251), do not 
commend themselves to my judgment. 

The very terms of the Missouri statute under discussion 
show that its purpose was not to protect the community from 
calamity by preventing the destruction of property by any 
recognized dangerous methods of operation, but its sole pur- 
pose is to coerce the payment of private debt by deterring in- 
surance companies from taking any chances of litigation, even 
though the defendant may honestly believe it has a meritori- 
ous defense. The penalty is imposed for refusing “ to pay such 
loss.” 

The final contention of plaintiff is that this penalty is im- 
posed only when the company “ vexatiously ” refuses to pay 
such loss. ‘ Vexatious” is a vague term. In practice under 
this statute it is little more than epithet. The Supreme 
Court of this State holds that no direct proof of its existence 
is exacted of the plaintiff: Lockwood et al. vs. Atlantic Mu- 
tual Insurance Co., 45 Mo., 50. It is to be left to the jury to 
determine from the general facts and incidents of the case. 
Vexation may mean, within a mere dictionary definition, trou- 
ble or annoying inconvenience to which the party is put in 
going to law. The defendant may honestly rely upon what it 
is advised by counsel to be a correct construction of some pro- 
vision of the contract, or upon some hitherto undetermined 
proposition of law, or upon a belief in the existence of some 
fact susceptible of proof which ought to defeat a recovery. 
After the court has resolved the question of law in favor of the 
plaintiff, or after the defendant’s witnesses to a controverted 
fact have been overborne by the weight of the plaintiff’s evi- 
dence, the jury, occupying the vantage ground, may think the 
proposition of law was so plain and the evidence for the plain- 
tiff was so strong, it could conclude that the defendant was 
meritless, and, therefore, vexatious. The trial judge conceiv- 
ing that there was some atom or scintilla of evidence to sup- 
port the jury’s inference, would decline to interfere. And in 
view of the known inclination of juries in such trials, the result, 
in general, would practically be the same as if this qualifying 
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phrase were eliminated from the statute. Section 1107 of the 
Missouri Statutes, taxing a reasonable attorney’s fee in suits 
against railroad companies, declared to be unconstitutional by 
the Supreme Court in the Paddock Case, supra, authorizes the 
imposition of this penalty only where the owner of stock 
killed “ Should be compelled to bring suit in court to recover 
the damages so sustained,” and then only where the company 
has neglected to fence, as required by the preceding section of 
the statute: The court attached no importance to the con- 
duct of the company in refusing to pay and compelling suit. . 
It is, however, a complete answer to this suggestion that this’ 
statute is leveled solely at insurance companies. If the as- 
sured has wantonly burned his own house and the company 
refuses to pay, whereupon suit is brought against it, notwith- 
standing the defendant should clearly prove the act of incen- 
diarism, and show that the suit was wholly vexatious, no dam- 
age or attorney’s fee is taxable in its favor. If A. owes B. one 
thousand dollars, evidenced by a note, to which he has not the 
shadow of a defense, and compels B. to hire a lawyer to enforce 
payment by suit, although A. defends solely to harass and de- 
lay his creditor, there is no statute of the State imposing upon 
such delinquent a like penalty. 

The Code of Practice of the State (section 867) provides that 
“ Upon the affirmance of any judgment of decision, or upon the 
dismissal of any case, the Supreme Court may award to the 
appellee or defendant in error such damages, not exceeding 10 
per cent on the amount of the judgment complained of, as may 
seem just.” 

It is observable that this punitive provision applies to all 
suitors, plaintiffs and defendants, natural persons as well as 
artificial concerns, alike. Had the Legislature, however, de- 
clared that upon the affirmance of any judgment, etc., against 
an insurance company, the Supreme Court may award against 
it damages not exceeding 10 per cent on the amount of the 
judgment complained of, as may seem just, with no like provi- 
sion as to any other appellant or plaintiff in error, the statute 
would certainly fall upon the inhibition of both the Bill of 
Rights of the State and the Fourteenth Amendment of the 
Federal Constitution. The motion is sustained. 
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COURT OF APPEALS OF NEW YORK. 


HICKS 
v8. 


BRITISH AMERICA ASSUR. CO.* 


After a discussion on the subject, the agent said to the insured, on Dec. 30, 
1893, ‘‘ You are insured from noon of the 30th day of December, 1893, to 
noon of December 30, 1894.” 


Held, That this was a verbal contract of present insurance under a standard 
policy required by the law of the State, and the assignee of insured had a 
cause of action on such contract, hence was not injured by a failure to de- 
liver the policy, and had no cause of action therefor. 


Held, That the plaintiff must show compliance with the policy requirements 
as to notice and proofs of loss, and the company, by denying the allega- 
tions of the plaintitf, did not waive such notice and proofs. 


A. H. Sawyer, fur Appellant. 
Joun A. Barutre, fur Respondent. 


Parker, C. J. 

We are agreed that the verdict of the jury establishes that 
on the 30th day of December, 1893, defendant’s agent, Hobart, 
had a conversation with Col. Hicks, plaintiff’s assignor, the 
legal effect of which was to create a contract of present insur- 
ance in the sum of $2,500 upon property of Col. Hicks, which 
was consumed by fire two days later. The agreement that the 
contract was one of present insurance accords with the allega- 
tions of the complaint, the theory of the counsel as shown by 
their method of trial, and the charge of the court. That posi- 
tion cannot be attacked from any source, for either that which 
was said operated to create a contract of present insurance, 
or else no contract was ever made binding upon the defendant. 
The evidence tended to show a contract to insure, and nothing 
else. It is not pretended that a contract of any kind between 
these parties was made after the conversation of December 
30th. The jury have found that the defendant’s agent said 
to Hicks, after a general discussion on the subject of insuring 
the property, “ You are insured from noon on the 30th day of 
December, 1893, to noon of December 30, 1894.” The legal 
effect of this answer to the application for insurance made by 
Col. Hicks was to create a complete, binding agreement for in- 


~ ® Decision rendered, March 27, 1900. 
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surance for the period named, upon which he was entitled to 
recover for the damages sustained by the fire, had he made 
performance on his part: Ruggles vs. Insurance Co., 114 N. 
Y., 415. This contract of insurance, although verbal, em- 
braced within it the provisions of the standard policy of fire 
insurance, which the Legislature in its wisdom formulated for 
the protection of both insured and insurer. It is usual for the 
company to issue a policy of insurance evidencing the contract 
between the parties; but the policy accomplishes nothing 
more than that, for, when the contract is entered into between 
the agent and the owner, whether the binder be verbal’ or in 
writing, it includes within it the standard form of policy, and 
the contract is a completed one: Ruggles Case, supra; Lip- 
man vs. Insurance Co., 121 N. Y., 545; Karelsen vs. Sun Fire 
Office, 122 N. Y., 545; Underwood vs. Insurance Co., 161 N. Y., 
413. In the three cases last cited the binder had been reduced 
to writing, but there is no distinction whatever in principle 
between those cases and the one at bar, for in each there is a 
binding contract to insure, and necessarily according to the 
only form of insurance contract authorized by the laws of this 
State. The law reads into the contract the standard policy, 
whether it be referred to in terms or not. In Lipman’s Case, 
supra, Judge Andrews, in speaking of the construction to be 
put upon the binding slip, issued in that case, said: “The 
construction is, we think, the same as though it had expressed 
that the present insurance was under the terms of the usual 
policy of the company to be thereafter delivered.” And in 
Karelsen’s Case the court said: ‘“ While the binding slip con- 
tained none of the conditions usually found in insurance poli- 
cies, the contract evidenced by it was the ordinary policy of 
insurance issued by the company. So that, in any construc- 
tion of the contract, it must be regarded as though it had ex- 
pressed that the present insurance was under the terms of the 
usual policy of the company to be thereafter delivered.” So 
that all this plaintiff had to do, in order to recover in this 
action, aside from showing a loss by fire, and compliance on 
her part with the conditions of the contract, was to prove the 
making of the contract. This was accomplished by proving 
the conversation between her assignor and the agent, for the 
conversation disclosed the sum for which the property was to 
be insured, the amount of premiums, and the period of insur- 
ance, and the statute provided for all of the other conditions 
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of the contract of insurance. Neither party to it had the right 
to add to or take from the requirements of the Legislature in 
that regard. The making of the contract the plaintiff proved 
to the satisfaction of the jury, and she did not attempt to 
prove anything more. This the trial court, as well as the 
counsel, understood, and the case was tried upon that theory. 
It has been discovered in this court, however, that the judg- 
ment against the defendant cannot be sustained if this action 
be now treated in accordance with the theory that induced its 
commencement, and upon which it was tried, namely, that the 
plaintiff's assignor made a valid contract of insurance with 
the defendant, by virtue of which this plaintiff, as assignee, is 
entitled to recover to the extent provided for by the policy for 
the damages sustained by her through the destruction by fire 
of the building insured. The error which calls for a reversal 
of the judgment, if this be treated as an action on the con- 
tract, lies in the trial court’s charge to the jury, in effect, that, 
as matter of law, it was not necessary for the insured to pre- 
sent to the defendant proofs of loss in accordance with the re- 
quirements of the standard policy. To avoid this result, it is 
proposed in the dissenting opinion not only to set at naught 
the many decisions of this court holding that on an appeal a 
case must be disposed of upon the theory upon which it was 
tried (Snider vs. Snider, 160 N. Y., 151; Stephens vs. Meriden 
Britannia Co., 160 N. Y., 178; People vs. Dalton, 159 N. Y., 
235; Drucker vs. Railway Co., 106 N. Y., 157; Baird vs. Mayor, 
ete., 96 N. Y., 567), but also to decide that, growing out of this 
contract, the plaintiff had another cause of action, the main- 
tenance of which did not require the service of proofs of loss. 
Hence it is claimed that, by treating the case as having been 
tried upon that theory, the court may avoid reversing the 
judgment, for in such a case it would have been unnecessary 
to charge that the service of proofs of loss was essential to re- 
covery. This newly-discovered cause of action is said to 
spring out of the promise, made at the time the contract was 
entered into, that the defendant would deliver to the insured 
evidence of the contract in the shape of a policy of insurance. 
The contract was completed at the moment the agent said: 
“You are insured from noon on the 30th day of December, 
1893, to noon on the 30th day of December, 1894 ” (Ruggles vs. 
Insurance Co., supra); and it is agreed by every member of 
this court that the defendant is liable to the plaintiff on the 
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contract thus made in the full amount of the policy, if the 
damage was sustained in the manner referred to in the policy, 
and plaintiff performed the conditions imposed upon him by it. 

Sut it is said that he may recover either on the contract, or, 
instead, if he elects, on the ground that the defendant failed 
to deliver to him written evidence of the contract; -i. e., a 
policy of insurance. If the case were one where the written 
evidence of the contract had to come into the possession of 
the plaintiff before recovery could be had thereon, then it is 
true that an action in equity might be brought, praying for a 
delivery of the policy that the defendant withheld, and fur- 
ther demanding that, upon the policy delivered in pursuance 
of the decree, the plaintiff should have judgment in the 
amount specified in the policy for her damages by fire; and 
even then the plaintiff would have to abide by the terms of the 
policy, delivery of which the judgment should decree. But 
that is not this case at all. To enable her to recover, it was 
not necessary for this plaintiff to have physical possession of 
the policy which the agent promised to give her assignor: 
Ruggles Case, supra. Her action was not founded upon a 
policy, but upon the contract of insurance made upon the 30th 
day of December, which, as both parties agreed, was to begin 
at noon on that day, no matter when tlie policy, which the 
parties intended should furnish evidence of the contract, 
should be delivered. The action was brought, tried, and de- 
cided upon that theory; and no one disputes that the judg- 
ment could in this court stand upon that theory, had the trial 
court charged the jury correctly in relation to the necessity of 
serving proofs of loss. It is apparent, therefore, that the plain- 
tiff sustained no damage by reason of the defendant’s failure 
to furnish her assignor with written evidence of the contract. 
Had the promise been kept, the plaintiff might not have been 
obliged to call her assignor to prove the contract, thus sub- 
jecting him, as it turned out, to be confronted with impeach- 
ing testimony; but neither the plaintiff nor her assignor was 
otherwise damaged, for he found no difficulty in proving a con- 
tract to the satisfaction of the jury. The possession of the 
promised policy, therefore, would have been a convenience pos- 
sibly, but nothing more. Plainly, therefore, it is not true that 
the plaintiff suffered damage in the amount of the contract 
of insurance by reason of the failure of the defendant to de- 
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and hence the judgment cannot be affirmed on the ground that 
the plaintiff sustained damages in the sum of $2,500, because 
the defendant omitted to deliver a policy. Nor do I think 
that a sound public policy would sanction the creation of such 
a precedent even if a legal principle could be found upon 
which to rest it. 

The Legislature of the State of New York has prescribed a 
standard form of policy for the protection of both insurer and 
insured. It contains provisions specially protecting the in- 
sured from harsh methods by insurance companies. On the 
other hand, it provides that which experience has shown to be 
necessary in order to protect insurance companies from being 
victimized through fraud; and among the conditions which 
the Legislature, in its wisdom, has caused to be incorporated 
into the standard policy is one making it necessary that the 
insurer shall have immediate notice of the facts and circum- 
stances of the fire; another, that within 60 days the owner 
shall present proofs of loss, duly verified, in which shall be 
stated the circumstances of the fire, and the value of the prop- 
erty destroyed, and various other things which it is deemed 
important that insurance companies should know before be- 
ing called upon to adjust a loss; still another provides that no 
local agent shall have the power to waive any of these written 
conditions, except by a writing. It is unnecessary to present 
the reasons which induced the Legislature to require these 
conditions precedent to a recovery upon a policy of insurance. 
It is sufficient for our purpose that the Legislature declared 
that it should be se, and we should see to it that the general 
trend of our decisions is towards the enforcement of the legis- 
lative command, instead of its nullification. This plaintiff 
had the right, as it is conceded on all hands, to recover on the 
contract of insurance which her assignor made with the de- 
fendant’s agent, whether a policy was subsequently delivered 
to him or not; but, as the standard policy was necessarily a 
part of the contract, he should be required to comply with the 
conditions of that policy, and give notice of the facts and cir- 
cumstances of the fire, and present proofs of loss duly verified. 
The view taken by some of my Brethren, however, is that it 
was unnecessary to give notice of the fire and present proofs 
of loss within 60 days, or at any other time, because, it is said, 
such an action need not be treated as on a contract of insurance, 
but on a contract to give a policy, which has not been carried 
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out, and, therefore, prior to beginning suit, which may be done 
at any time within six years instead of one year, as provided 
in the standard policy, the insured has nothing whatever to do 
when he sustains a loss by fire but lie by until, as in this case, 
several months have passed, or, in some other case, until years 


have gone by, without giving the company notice of the fire or 


any proofs of loss whatever. He may then bring a suit, claim- 
ing that two days, or less, or more, before the fire, the defend- 
ant’s local agent, without receiving any premium, agreed to, 
but did not, issue a policy, for which defendant is liable to 
plaintiff in the amount of the sum for which it was agreed that 
the policy should issue. If such a procedure should be sanc- 
tioned by this court, then might an insurance company be 
mulcted in damages without having had an opportunity to in- 
vestigate promptly the origin of the fire and the value of the 
thing destroyed, and thus would the door be opened wide for 
the perpetration of fraud. 

It is said that, if the foregoing argument seems not to be 
defective upon its mere reading, it is, nevertheless, so, because 
it leaves out of consideration the decisions of this court in 
Ellis vs. Insurance Co., 50 N. Y., 402; Angell vs. Insurance 
Co., 59 N. Y., 171; Van Loan vs. Insurance Co., 90 N. Y., 280. 
But the situation which those cases were designed to meet no 
longer exists. During the period of time in which they and 
others were decided, and down to the year 1886, each insur- 
ance company was at liberty to insert such provisions in the 
policy of insurance issued by it as it deemed best. The result 
was that there was no uniformity in policies of insurance, and, 
when loss by fire occurred prior to a delivery of the policy, it 
became necessary for the assured to secure possession of the 
policy, either by its voluntary delivery to him by the officers 
of the company, or in pursuance of a decree in a suit in equity 
for specific performance. Thereon he could found a judgment 
for the damages sustained by the fire, or he was allowed to 
recover the damages sustained for a breach of the contract, 
which was treated as a contract for the delivery of a policy. 
The last one of the cases cited was decided in 1882. Four 
vears later the Legislature, by chapter 488 of the Laws of 
1886, enacted and provided for a uniform policy of fire insur- 
ance, to be made and issued in this State by all insurance com- 
panies taking fire risks on property within this State, to be 
known and designated as the “standard fire insurance policy 
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of the State of New York.” Upon the passage of this import- 
ant legislation the policy of insurance was no longer of special 
moment, except as evidence that a contract to insure had been 
made; for it was no longer competent for the parties to incor. 
porate into the policy any provisions whatever outside of 
those embraced within the terms of the standard policy, and 
thereafter the contract to insure was, by common consent of 
the profession and the courts, scientifically treated as a con- 
tract of insurance, and not, as formerly, a contract to issue a 
policy, as an examination of the authorities in this court from 
the Ruggles Case down will show. 

It is suggested that an affirmance of the judgment might 
also be placed on the ground that, while the action was brought 
upon the contract of insurance, it was made to appear upon 
the trial that the defendant, by its conduct, waived service 
of proofs of loss, and hence that it was not error for the court 
to charge, in effect, that the plaintiff could recover without 
showing that she had complied with the terms of the contract 
in that respect. If the defendant had, by its conduct, ren- 
dered unnecessary the service of proofs of loss, the contention 
would, of course, be well founded. But it had to do some- 
thing in order to lose the benefit of the stipulations in its con- 
tract. At the outset it should be said that the defendant or 
its officers never did anything whatever until after this action 
was commenced. Neither the plaintiff nor her assignor, so 
far as this record discloses, ever addressed any letter or other 
communication to the defendant or any of its officers prior to 
the commencement of this action. What, then, is the alleged 
waiver founded upon? Why, upon the action of the local 
agent who made the contract of insurance in denying that he 
ever made such a contract,—an unstable and worthless foun- 
dation, surely, in view of the fact that under the standaftd 
policy an agent is without power to waive any of the condi- 
tions, as this court has time and again held: Van Allen vs. 
Insurance Co., 64 N. Y., 649; Quinlan vs. Insurance Co., 133 
N. Y., 356; Bush vs. Insurance Co., 63 N. Y., 531; De Grove vs. 
Insurance Co., 61 N. Y., 594. While it is conceded that the 
local agent had no power in such a case to waive the condition 
regarding proofs of loss, yet it is contended that he did in fact 
waive it by omitting to deliver the policy when called for by 
the owner of the building after the fire, and by denying that 
he had ever made a contract to insure. Stating the conten- 
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tion in other words, it is that, if the agent had tried to waive 
the conditions of the policy, and had promised to do so, he 
could not have accomplished it; but that, by omitting either 
to do or to say a particular thing, he did waive the condition, 
which is to say that an express waiver would not be effectual, 
but an implied one would. As the statement of the proposi- 
tion seems to furnish the answer to it, I pass on to such of the 
defendant’s acts as are relied upon to constitute a waiver. It 
is not pretended that prior to the commencement of this 
action the plaintiff or her assignor ever notified the defendant 
company that she claimed that the company had insured the 
burned building, so there is nothing before action brought 
upon which to base a claim that the defendant waived proofs 
of loss. But it is said that when the suit was brought, and 
the defendant, by its answer, denied the allegations of the 
complaint, it in some way made good the attempted waiver 
of the agent, although it was absolutely void before. The an- 
swer is that if the plaintiff had not a complete cause of action 
against the defendant when the summons was served, no ob- 
stacles have been removed from her path by the denials in the 
defendant’s answer of the allegations of her complaint. Ifa 
party has not a good cause of action before commencing suit, 
it is safe to say that he will not get one by an answer of the 
defendant which contents itself with denying the existence of 
the facts alleged in the complaint? It is plain, therefore, that 
the plaintiff is without a basis for a recovery upon this cause 
of action if a new trial be granted, because neither she nor her 
father, the assignor, have presented to the defendant any 
proofs of loss, nor was service of proofs of loss waived by the 
defendant; and, while such a result may or may not be in the 
interest of justice, in this particular case there can be no 
doubt that the measure of injustice done, if any, will be far 
less than would necessarily ensue from a decision putting a 
premium upon insurance obtained without a policy, by making 
it possible to recover for the damages sustained through a fire 
by an action commenced at any time before the six-years’ 
statute of limitations shall have yun, and that, too, without 
giving the company notice of the fire, or serving it with proofs 
of the loss; thereby preventing it from being able to inquire 
about the facts and circumstances attending the fire until 
months or years after the happening of it. This would in 
many cases effectually prevent the company from acquiring 
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any information whatever. It follows, if the views expressed 
be sound, that the action is upon a contract of insurance, and 
not one for damages resulting from a failure to deliver a 
policy, and hence that proofs of loss were necessary, in the 
absence of a waiver thereof by the defendant, of which there 
is no proof; and the failure to so charge was error calling for 
a reversal of the judgment. The judgment should be reversed. 


Lanvoy, J. (dissenting). 

We have no jurisdiction to inquire whether there was any 
evidence tending to support the verdict, but must limit our 
review to the alleged errors of law, which, if found to be well 
assigned, may possibly have misled the jury. The complaint 
may be construed as seeking either a recovery of damages for 
the breach of a contract to issue a policy of insurance, or to 
enforce’ its delivery, and to recover thereon as if actually de- 
livered. Two questions of law are presented by the defend- 
ant’s exceptions; one respecting the omission to serve proofs 
of loss, and the other the exclusion of evidence. Thé follow- 
ing facts were established by the verdict: On the 380th of 
December, 18938, George C. Hicks, the plaintiff’s assignor, was 
the owner of a malt house in the village of Seneca Falls, upon 
which was other insurance. He applied on the evening of 
that day to Melmouth Hobart, who was the local agent of 
several insurance companies, including the defendant. He 
was authorized by the defendant to make agreements for poli- 
cies of insurance and to issue policies therefor of the form of 
the standard policy of the State of New York. He was fur- 
nished by the defendant with blanks for the purpose, which he 
was authorized to fill, and, by countersigning and delivering, 
to make completed obligations of the defendant. Hobart 
agreed to issue to Hicks two policies of insurance upon the 
malt house, each for $2,500, one by the defendant and the 
other by a Westchester company, each for one year from noon 
of that day, for the premium of $31.25 for each policy. Hicks 
offered to pay the premiums then, but Hobart said that he 
need not do so until he should deliver him the policies, which 
he would not do that evening, as he wished to see a policy is- 
sued upon the malt house by the agent of the other companies, 
in order to make his description of the property identical with 
that in the other policies, but would attend to the matter the 
next day. He then said to Hicks: “ You are insured from 
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noon on the 30th day of December, 1893, to noon on the 30th 
day of December, 1894.” The next day was Sunday, and Mon- 
day following was a holiday, and Hobart did not make out the 
policies. Early in the morning of Tuesday, January 2; 1894, 
the malt house was destroyed by fire. The loss was great 
enough to equal the amount of all the other insurance and 
that here in question. The day after the fire Hicks tendered to . 
Hobart the premiums, and demanded the policies. Hobart 
refused to take the tender, and also refused to issue the poli- 
cies. Hicks also demanded blank proofs of loss. Hobart re- 
fused to give him any, saying that he would not say whether 
he would receive the money for the premium or refuse it; that 
he had no blank proofs of loss; that he could do nothing about 
the matter; that he had written to his companies, and that, 
upon getting notice from them, he would let Hicks know; 
that he could give no definite answer in reference to the 
policies until he heard from his companies... Hicks then 
said: ‘We may take it as conclusive that you will 
not receive the money,” and Hobart made no reply. No 
further communication took place. No proofs of loss were 
served. This action was brought seven months after the fire. 
The oral contract was complete in all its details, and Hicks 
was entitled to the policy: Ellis vs. Insurance Co., 50 N. Y., 
402; Angell vs. Insurance Co., 59 N. Y., 171; Van Loan vs. In- 
surance Co., 90 N. Y., 281; Ruggles vs. Insurance Co., 114 N. 
Y., 415. 

The standard policy of the State of New York, which was 
the form of policy the defendant agreed to issue, requires the 
insured to furnish the insurer proofs of loss within 60 days of 
the fire. The court charged the jury: “I charge you, as a 
matter of law, if you find from the evidence that a contract 
was made to issue a policy, and when Mr. Hicks called upon 
the agent, and tendered him $62.50, and demanded his insur- 
ance policy, the agent refused to give it to him, or to pay the 
loss, upon the ground that the company was not liable, be- 
cause it had not agreed to issue a policy, then that was a 
waiver of proofs of loss on the part of the insurance company.” 
To this the counsel for the defendant excepted, whereupon the 
court said that, “If the agent claimed that the contract was 
not made, it was not necessary for the plaintiff or Mr. Hicks 
to furnish any proofs of loss.” To this the defendant excepted, 
and asked the court to charge the jury that Hobart, as the 
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local agent of the defendant, had no power to waive the condi- 
tion of the contract 6f insurance requiring proofs of loss. The 
court refused, and defendant’s counsel excepted. The stand- 
ard policy provides that no agent of the company shall have 
power to waive any provision or condition of the policy, ex- 
cept such as, by the terms of the policy, may be the subject of 
agreement indorsed upon or added to it, and in every such 
case the waiver must be in writing, indorsed upon or annexed 
to the policy. Treating the case as if under the policy, Hobart 
had no power to waive the proofs of loss: Van Allen vs. In- 
surance Co., 64 N. Y., 469; Quinlan vs. Insurance Co., 133 N. 
Y., 356; Bush vs. Insurance Co., 63 N. Y., 531. It does not 
follow, however, that this is a reversible error. If the action 
were solely to enforce the delivery of the policy, and to recover 
thereon as if actually delivered, then service of proofs of loss 
would be necessary, since in such case the rights of the in- 
sured would depend upon his performance of the conditions 
expressed in the policy as precedent to his right of recovery: 
De Grove vs. Insurance Co., 61 N. Y., 594. The same would 
be true if the action were to recover upon an agreement for 
temporary insurance intermediate the application for it and 
the decision of the insurance company whether it will issue a 
policy, as in the case of * binding slips:” Lipman vs. Insur- 
ance Co., 121 N. Y., 454; Karelsen vs. Sun Fire Office, 122 N. 
Y., 545. In the two cases last cited the insurance company 
did not repudiate the binding slip, but claimed to have can- 
celed the contract according to its terms. Recovery was 
sought in each case under the contract, and not because the 
agreement to make it was repudiated. In the case of a bind- 
ing slip the insured has his written contract; in the case of an 
oral contract he must show his right to one. In the one case 
the contract speaks for itself, and the action is upon the con- 
tract, which for the time being is the policy. Im the other 
case the action may be upon the oral contract; but when the 
making of the contract is denied, and performance by the com- 
pany therefore refused, the action may be for damages for the 
breach of the contract to deliver the policy as of the date 
orally agreed upon. The right to the policy is not affected by 
the fire: Insurance Co. vs. Colt, 20 Wall., 560; Lightbody vs. 
Insurance Co., 23 Wend., 18. 

We may regard this action as one for the recovery of dam- 
ages consequent upon the breach by the defendant of its con- 
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tract to issue and deliver the policy, which, if delivered, would 
have enabled the plaintiff, by complying with its conditions, 
to secure indemnity for his loss. If the defendant repudiated 
the contract to issue the policy, it repudiated its conditions, 
and, therefore, cannot, without showing that it retracted its 
repudiation, insist upon the subsequent performance by the 
insured of any one of them as a condition precedent to his re- 
covery of the damages accruing to him then or thereafter by 
the completed breach itself. The defendant did not retract 
the repudiation of the contract, but, by its answer, repeated 
and confirmed it: Shaw vs. Insurance Co., 69 N. Y., 286; In- 
surance Co. vs. Pendleton, 112 U. 8., 696; Myer vs. Insurance 
Co., 75 N. Y., 516; Robinson vs. Frank, 107 N. Y., 655; Tayloe 
vs. Insurance Co., 9 How., 390; Post vs. Insurance Co., 48 
Barb., 351. It would be a useless act for the plaintiff to serve 
proofs of loss in order to charge the defendant with liability 
under a contract which it repudiated altogether, and to hold 
otherwise would be to absolve the offender and punish its vic- 
tim. As the plaintiff did not commence this action until after 
seven months from the fire, no question arises whether the 
action for full damages could accrue upon the breach earlier 
than under the contract. If we treat the case as if the policy 
had been issued, it was not within Hobart’s power thereafter 
to waive proofs of loss, because his power was limited to the 
making of the contract and delivery of the policy, and did not 
extend to a subsequent waiver of the conditions which the 
policy imposed upon Hicks. But, as his power was complete 
over the making of the contract and delivery of the policy, it 
embraced as its necessary incident power to repudiate the 
oral contract, and thereupon to refuse delivery of the policy; 
and hence his repudiation and refusal, if made, were the acts 
of the defendant. In Ellis vs. Insurance Co., supra, the court 
not only so held, but also considered the suggestion, renewed 
in this case, that such a rule would enable the agent to perpe- 
trate a fraud upon the company by making preliminary con- 
tracts, when the company only intended to be bound by writ- 
ing, and answered it by saying that this was no reason for 
depriving third persons of the benefit of contracts entered into 
with the agent. We cannot review the finding.that the de- 
fendant, through Hobart, did repudiate the contract and re- 
fuse to issue the policy. The charge of the court placed the 
waiver of the proofs of loss and the lack of necessity to fur- 
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nish them upon the same finding of facts by the jury. The 
court was wrong as to the waiver of the proofs if plaintiff had 
no right of recovery except under the policy; but upon the 
same facts the court was right in saying, if the agent claimed 
that no contract was made, they were not necessary. As the 
jury found the facts which made the service of proofs of loss 
unnecessary, What was said as to waiver was unimportant, 
and not reversible error. 

It was said that the plaintiff sustained no damages by the 
defendant’s breach of its contract to deliver the policy, be- 
cause she had another remedy upon the oral contract to in- 
sure. It could be said with equal force that she had no 
remedy upon the oral contract to insure because she had her 
remedy for damages. Obviously, she could stand upon all the 
causes of action which the facts pleaded permitted, and finally 
avail herself of the one proved. The form of the policy is 
fixed by statute, but that simply affects ease of proof, and not 
the remedy upon the proofs. It was a disputed question of 
fact upon the trial whether in the interview between Hobart 
and Hicks, when the oral contract was made, Hobart agreed 
to place one policy in the defendant company. Hicks affirmed 
it, and Hobart denied it, and testified that the name of the de- 
fendant was not mentioned. The offer of his further testi- 
mony to the effect that he had received instructions from the 
defendant not to insure the plaintiff was excluded by the 
court upon plaintiff’s objection. The evidence was offered in 
corroboration of Hobart’s testimony, the defendant’s theory 
being that, having received such instruction, the presumption 
followed that Hobart obeyed it, and that the defendant was 
entitled to cast this presumption into the scale. Hobart did 
not communicate the instruction to Hicks, and thus it could 
not affect him, unless the circumstance, in its nature, tended 
to support Hobart, or to discredit Hicks. That Hobart re- 
ceived the instruction was immaterial unless he obeyed it. 
That is not proved by the instruction itself, nor does it tend to 
prove it. It may be conceded, as the learned counsel for the 
appellant insists, with the support of authority, that the pre- 
sumption is that every man, in his private and official char- 
acter, does his duty; but this presumption is a shield from 
attack upon the charge of violation of duty, not a weapon of 
offense. If his company should sue Hobart for disobedience 
to its instructions, he could rely upon this presumption until 
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the contrary should be proved; but, if he should sue his com- 
pany for some promised reward of obedience, the presumption 
would not avail him; much less can it be used as affirmative 
evidence against a third person dealing at arm’s length 
against both principal and agent. In Fitzgerald vs. Dressler 
(7 C. B., N. S., 374), A., through a broker,.sold seed to C., who, 
through the same broker, sold the seed, at an advanced price, 
to D. D. was to pay C. before C. was to pay A. D. sent his 
clerk to the broker for the delivery order, and the broker took 
the clerk to A., who gave the order to the clerk on his promise 
that D. would pay A. A. sued D. The court held that there 
Was no presumption that the clerk told D. that he had made 
the promise. The case, in principle, is like the one before us. 

The judgment should be affirmed, with costs. 

WernER, J. (dissenting). 

It seems to me that we cannot hold that an action may not 
be brought for the breach of an agreement to insure without 
distinctly overruling Ellis vs. Insurance Co., 50 N. Y., 402; 
Angell vs. Insurance Co., 59 N. Y., 171; Van Loan vs. Insur- 
ance Co., 90 N. Y., 281; and Post vs. Insurance Co., 43 Barb., 
351. I do not think that the evidence wholly justifies the 
statement that the action was clearly tried upon the theory 
of an executed contract of insurance. It is true that the com- 
plaint, and the evidence given in support thereof, were un- 
doubtedly appropriate to such an action; but it does not fol- 
low that they were, therefore, not appropriate to an action for 
damages arising out of the alleged breach of the contract to 
insure. It frequentiy happens that the same pleadings and 
proofs will support different causes of actions which are gov- 
erned by inconsistent legal principles. I am prepared to 
agree with Chief Judge Parker, in holding that, under the law 
providing for the standard policy, it is the logical rule to de- 
cide that every contract for insurance made with an author- 
ized agent, whether the same be oral or written, constitutes 
a valid contract of insurance, which requires nothing to com- 
plete it except the written evidence of its terms and condi- 
tions. The cases of Lipman vs. Insurance Co. (121 N. Y., 454); 
Karelsen vs. Sun Fire Office (122 N. Y., 545); and Underwood 
vs. Insurance Co. (161 N. Y., 413), cited by him, clearly demon- 
strate that this is the more recent view of our court. But 
that is very different from deciding that, when a plaintiff 
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claims that a contract for insurance has been made and 
broken, and a defendant insurance company denies that any 
such contract was ever made, a plaintiff can recover only upon 
the theory of an executed and completed contract. Such a 
rule would result in exempting insurance companies from the 
application of one of the most familiar principles of the law 
of contracts. It is a rule of universal application that when 
a party to a contract refuses to execute it the other party 
thereto may treat it as rescinded, and sue for the breach: 
seach, Mod. Law Cont., § 788. In such a case as this the dif- 
ference in the character of the action is one of form, rather 
than of substance, because the recovery in either case would 
be the same. But let us assume that it is now the established 
law that a party claiming under an oral or a written memo- 
randum for insurance must recover, if at all, upon the terms 
and conditions of a completed policy, which are to be read into 
his tentative contract. It is concluded that Hobart was the 
duly-authorized agent of the defendant for the purpose of 
issuing policies of insurance. He was provided with blanks 
for that purpose, which needed only to be countersigned by 
him to make them executed and binding contracts. The right 
to issue policies included the right to refuse to issue them. 
Hobart’s agreement to issue a policy was the act of the com- 
pany. Whose act was Hobart’s refusal to issue a policy after 
he had bound the company by his agreement to issue one? To 
my mind there is no escape from the conclusion that, if he 
acted for the company in making the agreement. he acted in 
the same capacity in breaking it. There was a dispute of tes- 
timony as to whether he ever made such an agreement with 
plaintiff’s assignor. This presented a question of fact which 
the jury have settled in favor of the plaintiff. If, then, we 
treat this as an action upon the policy, and hold the defendant 
responsible for the acts of Hobart, what is the effect of such 
acts? The answer seems obvious. If the defendant, through 
its proper officers, had issued a policy of insurance, and after 
a loss under the same had denied its liability on the ground 
that it never made any such contract, it would be a distinct 
yaiver of the right to demand proofs of loss: Shaw vs. Insur- 
ance Co., 69 N. Y., 286; Stokes vs. Mackay, 147 N. Y., 223; 
People vs. Empire Mut. Life Ins. Co., 92 N. Y., 105; May. Ins., 
§ 469; Port., Ins. (Am. Notes by Darrach, 1889), star p. 194; 
Richards, Ins., § 81; Grattan vs. Insurance Co., 80 N. Y., 281; 
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Payn vs. Relief Society, 2 How., Prac. (N. 8.), 220; Insurance 
Co. vs. Pendleton, 112 U. 8., 696; Brink vs. Insurance Co., 80 
N. Y., 113. Is the result any different because these things 
were done by an agent? As we have seen, this agent had au- 
thority to issue, and, therefore, to refuse to issue, policies. 
His agreement to issue a policy was the act of his principal. 
His refusal to issue a policy after he had agreed to do so falls 
within the same category. Under these circumstances the 
refusal of the agent has the same effect as though it had actu- 
ally been made by the principal. Indeed, for the purposes of 
the particular act, he was the principal: Goodwin vs. Insur- 
ance Co., 73 N. Y., 490, 491. But it is suggested that the 
policy provides that no agent shall have power to waive any 
of the conditions thereof. This is undoubtedly true after a 
policy has been issued, and the limited powers of the agent 
are spent. But in the case before us the acts of the agent 
were within the scope of his authority, for, until the policy 
was actually issued, he was the alter ego of the defendant. 
At every instant within the period covered by the negotiations 
between Hobart and the plaintiff’s assignor the former was 
acting within the scope of his authority. As the case stands, 
it is just as though the defendant itself had refused to issue a 
policy after it had agreed to do so. Under these circum- 
stances the plaintiff and her assignor were not required to 
present proofs of loss, because they had been absolved from 
this duty by the acts of the defendant. If these views are 
adopted, it follows that the charge of the trial court was sub- 
stantially correct wherein it stated that it was not necessary ' 
for the plaintiff to serve proofs of loss, and by the same rule 
it would seem to follow that the instructions relating to the 
waiver by Hobart were harmless, because they were imma- 
terial. Judgment reversed, ete. 
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UNITED STATES SUPREME COURT. 


SUPREME LODGE KNIGHTS OF PYTHIAS, 
Plaintiff in Error, 
v8. 
JOSEPHINE R. WITHERS.* 

The failure of the-secretary of a subordinate branch of a benevolent society 
to transmit the dues of a member within the time required by the laws 
of the order will not be a ground for forfeiture. The secretary is the 
agent of the order where the member is required to pay the dues to him, 
and makes the local branch responsible for such dues, though the laws 


of the order provide that he shall be deemed the agent of the member 
and not of the order. 


Brown, J. (after stating the facts). 

It is hardly necessary to say that the defense in this case is 
an extremely technical one, and does not commend itself to 
the average sense of justice. It ought to be made out with 
literal exactness. It is admitted that Withers, for twelve 
years, paid all his dues promptly to the secretary of the sec 
tion, as required by section 4 of the general laws, and that the 
failure of the board of control to receive them on or before 
the last day of the month was the fault of the secretary, and 
not of the insured. The whole defense rests upon the final 
clause of section 10, declaring that “ officers of sections are 
the agents of the members, and shall in no wise be considered 
as the agents of the representatives of the board of control of 
the Endowment Rank, or of the Supreme Lodge.” It appears 
to have been the habit of the secretary, Mr. Chadwick, not to 
remit each payment as it was made, but to allow all the dues 
of each month to collect in his hands and to remit them to- 
gether by a check covering the whole amount, about the close 
of the month. In this connection he makes the following 
statement: “It had never been the custom of my office for 
me to send the money off by the twentieth of the month ” (al- 
though section 6 required him to forward it immediately after 
the tenth). “I usually sent the money off about the last days 
of the month. For the previous year I had mailed to the sec- 
retary of the board of control the dues of the section as fol- 
lows: October 27, 1894; November 28, 1894; December 29, 


* Decision rendered, Apri! 9, 1900. 
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1894; January 29, 1895; February 27, 1895; March 30) 1895; 
April 29, 1895; June 29, 1895; July 8, 1895; August 29, 1895; 
September 28, 1895; October 28, 1895; October 31, 1895—all 
of which sums were accepted by the board of control.” 

The position now taken by the defendant, that in receiving 
the money from the insured members, and remitting the same 
to the board of control, the secretary of the section was the 
agent of the insured, and not of the board of control, is Micon- 
sistent with the requirement of section 4, which makes it ob- 
ligatory upon policyholders to pay their monthly dues to the 
secretary of the section, and to him only, as well as with the 
provision of section 10, that ~* 

Sections of Endowment Rank shall be responsible and lia- 

ble to the board of control for all moneys collected by the 

secretary, or other officers, from the members for monthly 
payments, assessments, or dues not paid over to the board 
within the time and manner prescribed by law. 

The question at once suggests itself, to whom does the 
money belong when paid to the secretary of the section? If 
to the insured, it was within his power to reclaim it at any 
time before it was remitted. If to the board of control, it was 
the duty of the secretary of the section to remit it! Why, too, 
should the board of control attempt to deal with it at all be- 
yond requiring it to be paid them by a certain day? Section 
10 is a complete answer, since that makes the sections respon- 
sible to the board of control from the moment the nfoney is 
collected, and section 6 makes it the duty of the secretary to 
remit it at once. 

There seems to have been an attempt on the part of the de- 
fendant to invest Mr. Chadwick with the power and authority 
of an agent, and at the same time to repudiate his agency. 
But the refusal to acknowledge him as agent does not make 
him the less so, if the principal assume to control his conduct. 
It is as if a creditor should instruct his debtor :o pay his claim 
to a third person, and at the same time declare sych third per- 
son was not his agent to receive the money. It would scarcely 
be contended, however, that such payment would not be a 
good discharge of the debt, though the third person never ac- 
counted to the creditor; much less, that it would not be a 
good payment as of a certain day, though the remittance, 
through the fault of the person receiving it, did not reach the 


-ereditor until the following day. 
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The position of the secretary must be determined by his ac- 
tual power and authority, and not by the name which the 
defendant chooses to give him. To invest him with the duties 
of an agent, and to deny his ageney, is a mere juggling with 
words. Defendant cannot play fast and loose with its own 
subordinates. Upon its theory the policyholders had abso- 
lutely no protection. They were bound to make their monthly 
payments to the secretary of the section, who was bound to 
remit them to the board of control; but they could not compel 
him to remit, and were thus completely at his mercy. If he 
chose to play into the hands of the company, it was possible 
for him, by delaying his remittance until after the end of the 
month, to cause a suspension of every certificate within his 
jurisdiction; and in case such remittance was not made within 
thirty days from such suspension (sec. 6) apparently to make 
it necessary under section 4 for each policyholder to regain his 
membership by making a new application, surrendering his 
forfeited certificate, making payment of the required mem- 
bership fee, undergoing a new medical examination, and pay. 
ing a premium determined by his age at the date of the last 
application. In other words, by the failure of the secretary, 
over whom he had no control, to remit within thirty days, 
every member of the section might lose his rights under his 
certificate, and stand in the position of one making a new ap- 
plication, with a forfeiture of all premiums previously paid. 
The new certificate would, of course, be refused if his health, 
in the meantime, had deteriorated, and the examining physi- 
cian refused to approve his application. This would enable 
the company at its will to relieve itself of the burdens of un- 
desirable risks by refusing certificates of membership to all 
whose health had become impaired since the original certifi- 
cate was taken out, though such certificate holder may have 
been personally prompt in making his monthly payments. 

It could not thus clothe the secretaries of the sections with 
the powers of agents by authorizing them to receive monthly 
payments and instructing them to account for and remit them 
to the Supreme Lodge at Chicago, and in the same breath 
deny that they were agents at all. The very definition of an 
agent, given by Bouvier, as “ one who undertakes to transact 
some business, or manage some affair, for another, by the 
authority and on account of the latter, and to render an ac- 
count of it ” presupposes that the acts done by the agent shall 
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be done in the interest of the principal, and that he shall 
receive his instructions from him. In this case the agent re- 
ceived his instructions from the Supreme Lodge, and his 
actions were, at least, as much for the convenience of the 
lodge as, for that of the insured. If the Supreme Lodge in- 
trusted Chadwick with a certain authority, it stands in no 
position to deny that he was its agent within the scope of that 
authority. 

The reports are by no means barren of cases turning upon 
the proper construction of this so-called “agency clause,” 
under which the defendant seeks to shift its responsibility 
upon the insured for the neglect of Chadwick to remit on the 
proper day. In some jurisdictions it is held to be practically 
void and of no effect; in others, it is looked upon as a species 
of wild animal, lying in wait and ready to spring upon the 
unwary policyholder, and in all, it is eyed with, suspicion and 
construed with great strictness. We think it should not be 
given effect when manifestly contrary to the facts of the case, 
or opposed to the interests of justice. Wherever the agency 
clause is inconsistent with the other clauses of the policy, con- 
ferring power and authority upon the agent, he is treated as 
the agent of the company rather than of the policyholder. 
The object of the clause in most cases is to transfer the re- 
sponsibility for his acts from the party to whom it properly 
belongs, to one who generally has no knowledge of its exist- 
ence. It is usually introduced into policies in connection with 
the application, and for the purpose of making the agent of 
the company the agent of the party making the application, 
with respect to the statements therein contained. 

It was formerly held in New York (Rohrbach vs. Germania 
F. Ins. Co., 62 N. Y., 47; and Alexander vs. Germania F. Ins. 
Co., 66 N. Y., 464) that, where the insured had contracted that 
the person who had procured the insurance should be deemed 
his agent, he must abide by his agreement; and where such 
person had, through fault or mistake, misstated in the appli- 
cation to the company the declarations of the assured, the 
iatter must suffer for the error or wrong; but in a subsequent 
case (Whited vs. Germania F. Ins. Co., 76 N. Y., 415) this doc- 
trine was held to be limited to such acts as the agent per- 
formed in connection with the original application, and that 
in a renewal of the policy such party was treated as the agent 


of the defendant, for whose acts it was bound; and that it was 
Vou. XXX.—3. 











34 United States Supreme Court. [Jan., 


within his power to make a valid waiver of the conditions of 
the policy. Said the court in its opinion: ‘* That he was the 
agent of the defendant it would be fatuous to deny; were it 
not for a clause in the policy” (the agency clause) “ upon 
which the defendant builds. * * * But if the insured is to 
be now bound as having thus contracted, there must be mu- 
tuality in the contract. No man can serve two masters. If 
the procurer of the insurance is to be deemed the agent of the 
* * * he may not be taken into the service of the 
insurer as its agent also; or if he is so taken, the insurer must 
be bound by his acts and words, when he stands in its place 
and moves and speaks as one having authority from it; and 
pro hac vice, at least, he does then rightfully put off his agency 
for the insured and put on that for the insurer. * * = * 
Nor will it hold the plaintiff so strictly to the contract he 
made as to permit the defendant to ignore it and take his 
agent as its agent, and yet make him suffer for all the short- 
comings of that person while acting between them and while 
under authority from the defendant to act for it.” So, in 
Sprague vs. Holland Purchase Ins. Co. (69 N. Y., 128) the in- 
sured signed a blank form of application, which was filled up 
by the company’s agent without any knowledge or dictation 
of the insured. There were false statements therein, occa- 
sioned by the mistake or inadvertence of the agent. The 
policy contained the agency clause, as well as the condition 
that the application must be made out by the defendant’s 
authorized agent, and it was held, using the language of the 
court in the Whited Case, that the latter clause “ swallowed 
down” the former, and that there was no warranty binding 
upon the plaintiff. 


insured 


In Partridge vs. Commercial F. Ins. Co. (17 Hun, 95) it was 
said of the agency clause: “This is a provision which de- 
serves the condemnation of courts, whenever it is relied upon 
to work out a fraud, as it is in this case. The policy might as 
well say that the president of the company should be deemed 
the president of the assured. * * * Such a clause is no 
part of a contract. It is an attempt to reverse the law of 
agency, and to declare that a party is not bound by his agent’s 
acts. Whether one is an agent of another is a question of 
mixed law and fact, depending on the authority given ex- 
pressly or impliedly. And when a contract is, in fact, made 
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through the agent of a party, the acts of that agent in that 
respect are binding on his principal.” 

In Nassauer vs. Susquehanna Mut. F. Ins. Co. (109 Pa., 509), 
under a by-law providing that “in all cases the person for- 
warding applications shall be deemed the agent of the appli- 
cant,” it was held, under the circumstances of the case, that 
the agent of the company soliciting insurance was not the 
agent of the applicant, and that such by-law was not binding 
upon him. Although the insured is supposed to know at his 
peril the conditions of the policy, that will not bind him to a 
provision which is not true, and one which the company had 
no right to insert therein. ‘“ We do not assent,” said the 
court, “to the proposition that the offer” (that the agent 
made his own valuation of the property) “ was incompetent, 
because Laubach was the agent of the assured in filling up the 
application and forwarding it to the company. He was not 
the agent of the assured. The latter had not employed him 
for any purpose. He was the agent of the defendant com- 
pany, and as such called upon the assured and solicited a 
policy, and having obtained his consent, proceeded to fill up 
the application for him to sign. As to all these preliminary 
matters the person soliciting the insurance is the agent of the 
company.” The court, speaking of the agency clause, ob- 
served: ‘ This court, in the case abeve cited [Columbia Ins. 
Co. vs. Cooper, 50 Pa., 331], characterized a somewhat similar 
provision as a ‘cunning condition.” The court might have 
gone further and designated it as a dishonest condition. It 
was the assertion of a falsehood and an attempt to put 
that falsehood into the mouth of the assured. It formed 
no part of the contract of insurance. That contract con- 
sists of the application and the policy issued in pursuance 
thereof. In point of fact the assured does not see the 
policy until after it is executed and delivered to him. In 
many instances it is laid away by him and never read, espe- 
cially as to the elaborate conditions in fine print. Grant that 
it is his duty to read it, his neglect to do so can bind him only 
for what the company had a right to insert therein. He was 
not bound to suppose that the company would falsely assert, 
either by direct language in the policy or by reference to a by- 
law, that a man was his agent who had never been his agent, 
but who was, on the contrary, the agent of the company. Not- 
withstanding this was a mutual company, the assured did not 
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become a member thereof until after the insurance was 
effected. Hence, a by-law of the company of which he had no 
knowledge, and by which he was not bound, could not affect 
him in matters occurring before the granting of the policy. 
* * * And even a by-law of a mutual company which de- 
clares that black is white, does not necessarily make it so.” 
Similar cases are those of Eilenberger vs. Protective Mut. F. 
Ins. Co., 89 Pa., 464; Susquehanna Mut. F. Ins. Co. vs. Cusick, 
109 Pa., 157; and Kister vs. Lebanon Mut. Ins. Co., 128 Pa., 
553. 

The case of Lycoming F. Ins. Co. vs. Ward (90 Tll., 545) re- 
sembles the case under consideration. In that case it was 
held that where the assured contracts with one as the agent 
of the insurer, believing him to be such, and does not employ 
such supposed agent to act for him in obtaining insurance, 
such person has no power to act for or bind the insured, 
though the policy may provide that the person procuring the 
insurance shall be deemed the agent of the insured, and not of 
the company. Plaintiff paid the premium to the person with 
whom she contracted for the insurance, and of whom she ob- 
tained the policy. It was held that such person, assuming to 
be the agent of the company, the payment was binding upon 
the company, whether he paid the money over or not. In that 
case the person to whom the money was paid was not, in 
reality, an agent of the company, although plaintiff believed 
him to be such, but only a street insurance broker, who repre- 
sented himself to be the agent of the company. Said the court: 
“ Under such circumstances who should bear the loss arising 
from the fraud committed by the street broker? Should it fall 
upon the plaintiff, who was an innocent party in the transac- 
tion, or should it fall upon the company, who alone enabled 
Puschman to successfully consummate “he contract of insur- 
ance by placing in his hands the policy for delivery? The 
street broker was not the agent of the plaintiff for any pur- 
pose. If the evidence be true, he had no authority to act for 
her or bind her in any manner whatever by what he might do 
in the premises, and while he may not have been, in fact, the 
agent of the company, still the company, by placing the policy 
in the hands of the street broker for delivery, is estopped from 
claiming that the payment made to him upon delivery of the 
policy is not binding upon the company.” 
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In Indiana it is also held that a recital in the policy that the 
broker obtaining an insurance is the agent of the insured is 
not conclusive upon that subject: Indiana Ins. Co. vs. Hart- 
well, 100 Ind., 566. In North British & M. Ins. Co. vs. Crutch- 
field (108 Ind., 518) the agency clause was held to be absolutely 
void as applied to a local agent, upon whose counter signature 
the validity of the policy, by its terms, was made to depend. 

In Boetcher vs. Hawkeye Ins. Co. (47 Iowa, 253) it was held 
that, if the assured had the right to believe the soliciting 
agent was the agent of the company, the insertion of a clause 
in the policy providing that he was the agent of the assured 
constituted a fraud upon the latter, of which the company 
could not take advantage. 

Speaking of the agency clause in Continental Ins. Co. vs. 
Pearce (89 Kan., 396), it is said: “This is but a form of words 
to attempt to create on paper an agency which, in fact, never 
existed. It is an attempt of the company, not to restrict the 
powers of its own agent, but an effort to do away with that 
relation altogether by mere words, and to make him in the 
same manner the agent of the assured, when, in fact, such re- 
lation never existed. * * * We do not believe the entire 
nature and order of this well-established relation can be so 
completely subverted by this ingenious device of words. The 
real fact, as it existed, cannot be hidden in this manner; much 
less can it be destroyed and something that did not in reality 
exist be placed in its stead. The substance is superior to the 
mere drapery of words with which one party wishes to bring 
into existence and clothe an unreal authority.” See, also, 
Kausal vs. Minnesota Farmers’ Mut. F. Ins. Ass’n (31 Minn., 
17), in which the act of an insurance agent in making out an 
incorrect application was held chargeable to the insurer, and 
not to the insured, notwithstanding the insertion of an agency 
clause in the policy. 

In Planters’ Ins. Co. vs. Myers (55 Miss., 479) an agency 
clause in a policy of insurance was held to be void, as involv- 
ing a legal contradiction. The applicant made truthful an- 
swers to certain interrogatories propounded by the agent, who 
stated certain things that were not true. They were held not 
to be binding upon the insured. Speaking of the agency 
clause, it is said: “The verbiage of this condition is not can- 
did; it seems to have been used with studied design to obscure 
the real purpose. It is a snare, set in an obscure place, well 
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calculated to escape notice. It is not written or printed on 
the face of the policy. It is not so much as alluded to in the 
application; nor is the agent in his printed instructions en- 
joined to inform those with whom he treats of it. * * * 
Its inevitable effect is to greatly weaken the indemnity on 
which the assured rely. li is inconsistent with the acts and 
conduct of the insurance companies in sending abroad all over 
the land their agents and representatives to canvass for risks. 
It is an effort by covenant to get the benefits and profits 
which these agents bring them, and at the same time repudiate 
the relation they sustain to them; and to set up that relation- 
ship with the assured, and that, too, without their knowledge 
and consent. It is not a limitation or restriction of power, but 
the dissolution of the relationship with themselves and the 
establishment of it between other parties.” 

The case of Schunck vs. Gegenseitiger Wittwen und Waisen 
Fond (44 Wis., 369) is almost precisely like the instant case. 
The constitution of the defendant corporation, whose govern- 
ing body or directory was elected by the several “ groves * 
(corresponding to the sections in this case) of the United An- 
cient Order of Druids, declared that every member whose 
assessment was not paid by his grove to the directory within 
thirty days after demand made forfeited his claim to have a 
certain sum in the nature of life insurance paid to his widow, 
or heirs, after his death. It was held that, in view of all the 
provisions of such constitution, the benevolent object of the 
corporation, and the fact that the several groves are, at least, 
as much its agents to collect and pay over the dues of their 
members, as they are agents of the latter, in case of a mem- 
ber whose dues have been fully paid to his grove at the time 
of his death, the amount of insurance might be recovered, not- 
withstanding a default of the grove in paying over such dues 
to the defendant. 

The agency clause was also once before this court in the 
case of Grace vs. American C. Ins. Co. (109 U. S., 278), in which 
a clause in the policy that the person procuring the insurance 
to be taken should be deemed the agent of the assured and not 
of the company, was held to import nothing more than that 
the person obtaining the insurance was to be deemed the 
agent of the insured in the matter immediately connected 
with the procurement of the policy, and that, where his em- 
ployment did not extend beyond the procurement of the in- 
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“ surance, his agency ceased upon the execution of the policy, 
and subsequently notice to him of its termination by the com- 
pany was not notice to the insured. 

In the following cases-the officers of the subordinate lodge, 
or conclave, were treated as the agents of the Supreme Con- 
clave in the matter of granting extensions of time for the pay- 
ment of assessments: Whiteside vs. Supreme Conclave I. O. 
of H., 82 Fed. Rep., 275; Knights of Pythias of the World vs. 
Bridges, 15 Tex. Civ. App., 196, 39 S. W., 333. 

In the case under consideration it may be immaterial, ex- 
cept as bearing upon the equities of the case, that the agency 
clause was introduced into the general laws of the order in 
January, 1894, eleven years after the first certificate was is- 
sued to the assured, and nearly nine years after the certificate 
was issued upon which suit was brought. There is no evi- 
dence that it was ever called-to Withers’ attention, or that he 
had actual knowledge of it. If he were bound at all, it could 
only be by the stipulation in his original application, and by 
the terms of his certificate that “ he would be bound by the 
rules and regulations of the order, now in force or that may 

‘ hereafter be enacted.”’ All that is required of him is a full 
compliance with such laws, and there is not the slightest evi- 
dence that he failed personally in any particular to comply 
with any laws of the order, present or future. The only fail- 

ure was that of the secretary of the section, who, to say the 

i jeast, was as much the agent of the order as he was of Withers, 

although the latter is sought to be charged with his derelic- 
tion by a clause inserted in the general laws, long after the 
certificate was issued. The decisive consideration is this: 

Chadwick was the agent of the defendant, and of the defend- 

ant only, after the receipt of the money from Withers. Under 
section 10 he then became responsible for it to the board of 
control. In rendering his monthly accounts and paying over 


4 the money he acted solely for the defendant. From the time 
4 he paid the money to Chadwick the insured had no control over 
him, and was not interested in its disposition. Unless we are 
‘ to hold the insured responsible for a default of this agent. 
; which he could not possibly prevent, we are bound to say that 
4 his payment to this agent discharged his full obligation to the 


sei 


defendant. That it should have the power of declaring that 
the default of Chadwick, by so much as one day (and it did not 
exceed four days in this case), to pay over this money, should 
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cause a forfeiture of every certificate within. his jurisdiction, 
is a practical injustice too gross to be tolerated. 

Without indorsing everything that is said in the cases above 
cited, we should be running counter to an overwhelming 
weight of authority were we to hold that the agency clause 
should be given full effect, regardless of other clauses in the 
certificate or the by-laws, indicative of an intention to make 
the officers of subordinate lodges agents of the supreme cen- 
tral authority. We should rather seek to avoid, as far as pos- 
sible, any injustice arising from a too literal interpretation, 
and only give the clause such effect as is consistent with the 
other by-laws and with the manifest equities of the case. We 
are, therefore, of opinion that in this case the secretary of the 
section was in reality the agent of the Supreme Lodge from 
the time he received the monthly payments, and that the in- 
sured was not responsible for his failure to remit immediately 
after the tenth of the month. 

We have not overlooked in this connection the case of Camp- 
bell vs. Supreme Lodge K. of P. of the World (168 Mass., 397), 
in which a different conclusion was reached upon a similar 
state of facts. In that case plaintiff put his right to recover 
upon the theory that the mailing of the remittance was a com- 
pliance with the requirement of section 6 that such payments 
and dues should be received on or before the last day of the 
month. This position was held by the court to be untenable. 
It was said that the money must have been actually received 
at the office of the board of control before the end of the 
month. The question of agency was not considered, and the 
trend of the argument is so different that the case cannot be 
considered an authority upon the propositions here discussed. 
The cases of Peet vs. Great Camp of K. of M. of the World (83 
Mich., 92), and McClure vs. Supreme Lodge K. of H. (41 App. 
Div., 131), are not in point. 

The judgments of the Circuit Court and of the Court of Ap- 
peals were right, and they are, therefore, affirmed. 
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SUPREME COURT OF ARKANSAS. 


UNION CENT. LIFE INS. CO. 
v8. 


CALDWELL.* 


A note given for premium loans provided that the policy might be sold to 
satisfy the claim of the company in case of nonpayment of interest when 
due. 

Held, That where dividends due, together with payments, exceeded the in- 
terest, equity will relieve against the sale and forfeiture of the policy. 
Held, That where it was an Ohio contract, the usage in that State is admis- 
sible as to the correct computation of the interest, in the absence of a statu- 

tory law there on the subject. 

Held, That a tender of the amount due on the policy, prior to the suit was 
unnecessary where correspondence with the company showed it would 
not be accepted. 


Where the policy had become paid up and the amount due the beneficiary 
' subject to certain loans was indorsed, and a subsequent loan was granted 
to the beneficiary for which her note was given, and it afterwards ap- 
peared that the interest had been incorrectly computed, it was not a 
settlement which bound the parties. 


A policy provision that loans were indebtedness until canceled by profits or 
otherwise required that profits should be applied to their payment, and 
it is the duty of a mutual company to apply dividends to prevent a 
forfeiture and notify the insured of the amount of dividends when 
insufficient. 


JessE Turner, for Appellant. 
Hitt & Brizzorara, for Appellee. 


Woon, J. (after stating the facts). 
The policy under which the premium loans accrued was an 
Ohio contract, and the rule prevailing there for the computa- 
tion of interest when the contract was executed is applicable. 
It was shown that Ohio had no statutory rule upon the sub- 
ject. It was, therefore, proper to prove the unwritten law, 
-custom, usage, or practice obtaining in Ohio upon the subject, 
by one skilled in or familiar with it: Barkman vs. Hopkins, 
11 Ark., 157; McNeill vs. Arnold, 17 Ark., 154; Bowles vs. 
Eddy, 33 Ark., 645; Blackwell vs. Glass, 43 Ark., 209. Taking 
the figures furnished by the secretary of the company, and 
applying the Ohio rule for the calculation of interest, we have 
the following result :— 





* Decision rendered, July 21, 1900. 





tt 
ig 
~ 

‘ 








42 Supreme Court of Arkansas. [Jan., 
I Sa aw Kk dee a Kadinsanswner ees $ 63 00 loan 
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This calculation does not allow interest on dividends. No 
interest should be allowed on these, because until declared 
they were not due from the company, and when declared they 
were applied on the principal. But the amount of premium 
loans for which the note was executed was $487.80, which 
amount, it appears from the figures given by the secretary of 
the company, was ascertained as follows: In the years where 
the annual interest on the principal exceeded the dividend for 
those years, the excess was added to the original principal, 
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and interest computed on this new principal for the next year, 
and so continued until the result ($487.80) was reached. This 
was the reverse of the rule that obtained in Ohio, for Mr. 
Mechem says: “If there was a partial payment made, and it 
was less than the amount of interest at the time it was made, 
it would not affect the principal. The principal would go on 
drawing its rate of interest.” And interest on the principal 
would not itself draw interest from year to year, because no 
time was fixed for that principal to mature. The contract 
was “until paid by profits or otherwise.” So, according to the 
most liberal calculation that could legally be made for the 
company, Mrs. Caldwell, at the time the note was executed, 
owed it on premium loans $395.89, instead of $487.80. The 
difference, $91.91, represents the amount of cash which she 
should have received in addition to the $312.20 in order to 
have made the cash and premium loans, for both of which the 
note was executed, equal to the consideration named of $800. 
Can the appellee claim the benefit of this $91.91 in this pro- 
ceeding? “ Proof oi the giving of a promissory note by one 
person to another, without anything else appearing, is prima 
facie evidence of an accounting and settlement of all demands 
between the parties, and that the maker at the date of the 
note was indebted to the payee upon such settlement to the 
amount of such note. But this is a mere presumption, which 
may be repelled by proofs of the consideration of such note, 
and the occasion for and circumstances attending the giving 
of same:” 1 Daniel, Neg. Inst., § 71; Costar vs. Davies, 8 
Ark., 213; Carlton vs. Buckner, 28 Ark., 66. Now, the occa- 
sion for and the circumstances attending the execution of this 
note show that the intention of Mrs. Caldwell, primarily, at 
least, was to obtain an additional loan on her policy to that 
which she already had. As incidental to this, she, by signing 
the note, indicated that she was willing to acknowledge her 
indebtedness for the loans which had already accrued, and to 
pay an increased interest on same. The company rendered a 
general statement of the amount of such loans, without item- 
izing or disclosing the methods by which it was ascertained. 
She had no access to the books of the company. The com- 
pany had once before (July, 1873), when her policy became a 
paid-up policy, indorsed upon same the total loan against the 
policy at that time, of $299.63, showing substantially the cor- 
rect amount as per calculation supra. Mrs, Caldwell had the 
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right to suppose that the same method of calculation was used 
in arriving at the amount which had accrued in the succeeding 
years. No statement of the amount of dividends for all those 
years, from 1873 to 1894, was rendered her. She had no notice 
of a change in methods of calculation, by which a different 
amount was shown on the books of the company to be due in 
1X78 than that indorsed on her policy. This is not like the 
‘ase where there are disputed matters of account between 
parties, and a note is given to evidence the settlement of such 
account. The company was purporting to claim only that 
which was due, and Mrs. Caldwell was proposing to promise 
to pay only that. The company was not proposing to charge 
her a bonus for the additional loan. If so, it did not reveal 
the matter to Mrs. Caldwell. The company was representing 
that $487.80 was the true amount of the premium loans due, 
and Mrs. Caldwell, without knowing or having the means of 
ascertaining, accepted that as the correct amount. But it 
turns out that by an erroneous method of calculation, com- 
pounding interest, she was charged $91.91 more than she 
owed, which was carried into the note and collected by the 
company. It is unimportant to consider whether the mistake 
was willful or occasioned by ignorance or inadvertence. It 
was a mistake for which the company, and not Mrs. Caldwell, 
was responsible, and she cannot be held to have acquiesced 
therein by merely signing the note. Acquiescence implies a 
knowledge of the facts. Then how stood the account between 
them April 12, 1895, when the first installment of interest was 
due? At that time Mrs. Caldwell was due the company $64 
interest, and the company was due her $91.91, also $18.34, divi- 
dend declared July 7, 1894. For the alleged default in the 
payment of this interest the company proceeded to declare the 
whole amount of $800 due, under the contract, and sold the 
policy (having a cash value of $380 more than the amount of 
the debt), and closed up the account between them. Appellee 
shows that he had no notice of the proceeding until the death 
of his mother. Equity will not permit a forfeiture of his 
rights under the policy. To do so, under the circumstances, 
would be rank injustice. But, to entitle him to the relief 
sought, it is insisted that he should have manifested a disposi- 
tion to do equity bimself, by seeking earlier to undo that 
which had already been done, and making a tender of the 
amount due. Mrs. Caldwell died February 5, 1897, and the 
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suit was begun in March following. The suit was begun in 
apt time. The correspondence shows that after the sale a 
tender of less than the full amount of the principal and inter- 
est would not have been accepted, and even this amount would 
not have been accepted unless accompanied by a certificate of 
good health. A tender does not have to be made where it is 
made clear beforehand that, if made, it would be rejected: 
Insurance Co. vs. Smith, 44 Ohio St., 170,5 N. E., 417. But, if 
there was no breach of the contract, no tender of any amount 
was necessary. In April, 1896, Mrs. Caldwell owed $64 inter- 
est. After paying the interest of 1895 out of the $91.91, and 
the $18.34 dividend, she would have a balance to her credit 
with the company of $46.25; and in May, 1895, she had paid 
the company $23 cash. These sums make $69.25, leaving an 
excess of $5.25 due her after paying the interest of April 12, 
1896. So that there was no failure to pay the interest due 
April 12, 1896, and there could have been no breach of the con- 
tract at that time, if it was proper to apply the declared divi- 
dend to the payment of interest on the loan note. This brings 
us to consider that question. 

2. The company was a mutual company. The policy pro- 
vides that the assured should participate in the profits. A 
by-law of the company shows that dividends were to be ascer- 
tained and declared vearly. The proof shows that this was 
done. There is a clause in the policy to the effect that the pre- 
mium loans “ are a just indebtedness against this policy until 
paid or canceled by profits or otherwise.” The secretary tes- 
tified “that the policy, application, and the loan note evi- 
denced the contract relations between Mrs. Caldwell and de- 
fendant.” This was true in law as well as fact. The giving 
of the note for the premium loans did not abrogate the pro- 
vision of the policy, “ until paid or canceled by profits or other- 
wise.” There is no provision of the note in conflict with this 
clause of the policy. The giving of the note was not in any 
sense a payment of the premium loans. These would not be 
paid until the note itself was paid. The note was but the re- 
ceipt, pro tanto, for the premium loans already had, or an 
acknowledgement, in a new and different form, of an indebted- 
ness to the company for premium loans and the additional 
loan in cash. We think, therefore, that the assured may very 
well insist that the policy itself contained an express direc- 
tion that the profits or dividends should go to pay the pre- 
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mium loans. Of course, if we are right about this, equity 
would compel the application of the dividends to the interest, 
to prevent a forfeiture of the rights of the beneficiary under 
the policy. But, if we concede that the policy is silent as to 
the application of dividends to premium loans, equity would 
still compel their application in this case to the payment of 
the interest on the note. This, too, notwithstanding the “ uni- 
form practice and custom of the company to use the dividends 
to increase the policy, unless requested or directed by the as- 
sured to apply otherwise.” The proof showed that the assured 
had the right to have the dividends applied otherwise. In the 
absence of any stipulation in the policy, and of any directions 
otherwise by the assured as to the application of dividends 
which have been declared, it is the duty of a mutual company 
to apply such dividends to the payment of interest on loans 
made on the policy, when by so doing a forfeiture of all rights 
and benefits under the policy will be presented. This is the 
rule in the case of premiums to keep the policy in force from 
year to year, and, of course, would be for the payment of in- 
terest on an ordinary loan, which prevents a sale of the policy: 
Insurance Co, vs. Warner, 80 II]., 410; Insurance Co. vs. Wal- 
lace, 93 Ind., 7; Girard Life Ins., Annuity & Trust Co. vs. Mu- 
tual Life Ins. Co., 97 Pa. St., 15; Mutual Life Ins. Co. vs. 
Girard Life Ins., Annuity & Trust Co., 100 Pa. St., 172; Hull 
vs. Insurance Co., 39 Wis., 397; Insurance Co. vs. Fort’s 
Adm’r, 82 Ky., 269; Insurance Co. vs. Doster, 106 U. S., 30; 
Insurance Co. vs. Smith, 44 Ohio St., 156; Insurance Co. vs. 
Pierce, 75 Ill., 426; Eddy vs. Insurance Co., 65 N. H., 27; Smith 
vs. Insurance Co., 2 Tenn. Ch., 727; Van Norman vs. Insur- 
ance Co., 51 Minn., 57; 1 Bid., Ins., § 363; 2 May, Ins., §§ 345a, 
572; 2 Jovee, Ins., §§ 1166, 1235; 2 Bac., Ben. Soc., § 365; 1 
Beach, Ins., $§ 117, 118. Most of the above cases are cited in 
the brief of counsel for the appellee, The learned counsel for 
appellant says: ‘“ These cases all arise under very different 
facts from those existing in the case at bar, and these differ- 
ences are so vital and essential in their nature as to make 
them valueless as authorities.” We will not review them 
here. But in our opinion the difference in the facts does not 
destroy the application or lessen the efficiency of the principle. 
Tt is true that in some of them there was a contract, custom, 
or course of dealing. But because insurance companies enter 
upon contracts or estabilsh a usage in conformity to the doc- 
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trine above announced, from which they have not been al- 
lowed to deviate, does not prove the unsoundness of the doc- 
trine itself, but rather, the contrary. The doctrine does not 
arise out of the peculiar facts of any particular case. It does 
not depend upon contract, custom, or course of dealing for its 
existence and potency. It has its origin in that fundamental 
principle of justice which will compel one who has funds in 
his hands belonging to another, which may be used, to use 
such funds, if at all, for the benefit, and not to the injury, of 
the owner; for his consent to the one, and dissent to the 
other, will be presumed. The language of Judge Cooper in 
Smith vs. Insurance Co., supra, is pertinent here. “I am of 
opinion,” says he, “ that the company was bound, upon the 
plainest principle of equity, to apply the dividend first in such 
manner as to save the forfeiture. The usage of the company 
in deducting the dividends from the principal in cases where 
the insured elects to continue the policy, even if uniform and 
unvarying, cannot control where the insured ceases to pay, and 
the contract is silent as to what should be done with the divi- 
dend. The law, which tempers justice with mercy, makes the 
proper application. * * * The dividend, as the property 
of the insured, should be applied to what he is bound to pay,— 
the interest.” 


3. The authorities also establish the rule that it is the duty 
of the company, before taking a forfeiture for default in the 
payment of a maturing obligation, to notify the assured or 
beneficiary of the amount of declared dividends, where such 
dividends are insufficient to meet the obligation. See some of 
the cases supra. These principles are founded upon reason 
and common fairness and honesty, and they will have applica- 
tion wherever it becomes necessary to prevent a forfeiture, 
which is favored neither in law nor equity. See the following 
cases cited in appellee’s brief, where the doctrine that forfeit- 
ures are not favored is applied to insurance cases: Insurance 
Co. vs. Warner, 80 Ill., 410; Insurance Co. vs. Wallace, 93 Ind., 
7; Insurance Co. vs. Fort’s Adm’r, 82 Ky.,°269; Girard Life 
Ins., Annuity & Trust Co. vs. Mutual Life Ins. Co., 97 Pa. St., 
15; Insurance Co. vs. Grigsby, 73 Ky., 310; Eddy vs. Insurance 
Co., 65 N. H., 27; Insurance Co. vs. Pierce, 75 Tll., 426; Mutual 
Life Ins. Co. vs. French, 30 Ohio St., 240; Froehlich vs. Insur- 
ance Co., 47 Mo., 407. 
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A more righteous application of these principles than to the 
case at bar would be difficult to conceive. For more than 20 
years the uniform practice of the company under the policy 
had been to apply the dividends to the loan. The only state- 
ments of her account ever rendered showed ‘that they had 
been so applied. If the giving of the note abrogated the pro- 
vision of the policy requiring this to be done, then it left the 
parties without any contract upon the subject. How could 
Mrs. Caldwell know what had been the custom of the com- 
pany, except as to her own policy? The company does not 
bring home to her any knowledge of what its custom was. 
Only one dividend was declared after the note was signed, and 
before the sale of the policy. She had no notice that the com- 
pany would proceed differently under the policy from what it 
had done for all those years with reference to dividends. She 
would be justified in concluding that the company would do as 
it had done before,—credit the loan with the dividends. She 
had no knowledge of what the dividend was. Without consult- 
ing her as to her wishes about her own money, in its hands, 
the company, assuming to act for her, proceeds to make a con- 
tract with itself for increasing her policy and its own secu- 
rity. Leaving out of view for the moment the $91.91, which 
the company disputes, on April 12, 1895, the company had in 
its hands $18.34 of dividends which belonged to Mrs. Caldwell. 
True, it claims it had appropriated this to the purchase of ad- 
ditional insurance. But this purchase was made of itself, and 
the whole matter was in its hands. It was a matter of book- 
keeping. When it saw that Mrs. Caldwell “ had overlooked 
the items of premium loans,” and undertsood, as its letter of 
May 25, 1895, indicates, that she was probably confused as to 
the amount of interest she ought to pay, what was its duty? 
Clearly, to inform her of the true status of her account; to 
notify her that she had $18.34 to her credit, which might be 
used, if she so elected, to pay interest on her note. Mrs. Cald- 
well paid to Yowell & Williams $23, and, it seems, notified 
the company that she had paid the interest, thus indicating 
that she thought that the interest would be $23. The com- 
pany realized that she seemed to be in error and confusion 
about the matter. Under the circumstances, a notice to her 





- of the amount of the declared dividends was imperatively de- 


manded. The clause of the contract providing for sale of the 
policy in case of nonperformance of the stipulation for the 
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payment of interest, making the whole debt due, ete., if not a 
forfeiture, in the strict, technical sense, certainly has that 
similitude, and should be treated accordingly: 1 Pom., Eq. 
Jur., § 437; Railroad Co. vs. Fosdick, 106 U. S., 47; Noyes vs. 
Clark, 7 Paige, 179; Wilcox vs. Allen, 36 Mich., 160-169. A 
court of equity will relieve against‘the effect of such provi- 
sion, where the default of the debtor is the result of accident 
or mistake, and a fortiori when it is procured by the fraud or 
other inequitable or improper conduct of the creditor: 1 
Pom., Eq., § 489; 2 Jones, Mortg., § 1185. No fraud is charged 
or proved. But the facts do show that the sale of the policy 
was compassed by a mistake of the appellant, and by conduct 
which was improper and inequitable, for which the sale should 
be set aside. We conclude, therefore, that there was no 
breach of the contract for failure to pay interest for the years 
1895 and 1896. Hence, there could have been no forfeiture for 
either of those vears, and no tender was necessary. 

Other interesting questions are elaborately presented in the 
excellent briefs of counsel. But we pretermit a discussion of 
them, as it becomes unnecessary, in the view we have taken. 
The court made an allowance of $65.78 of dividends up to Feb- 
ruary 5, 1897. We have only taken into consideration the de- 
clared dividend July 7, 1894, and, in rendering the decree for 
the amount due under the policy, the dividends which should 
have been declared July 7, 1895 and 1896, should also be con- 
sidered. The dividend estimated for 1895 was $18.72; and, 
considering that it would be the same for 1896, the total 
amount of these dividends would be $55.78, or a difference of 
$10. But this difference would be a little more than offset in 
the interest on the $91.91 for one year, which the company re. 
ceived the benefit of, and in the small balance that would have 
remained to her credit after the payment of the installments 
of interest which had accrued before the death of the assured. 

The decree, upon the whole, is, therefore, correct, and is in 
all things affirmed. 


VoL. XXX.—4. 
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SUPREME COURT OF LOUISIANA. 


UNION NATIONAL BANK _ 4 
v8. 
MANHATTAN LIFE INS. CO.* 


A policy was issued on the life of S. which, with knowledge of insurer, was 
intended as security for a bank and was assigned to it. The claim was 
resisted on the ground of misrepresentation in the application as to re- 
jection by another company. It appeared that a system of exchange was 
in use between the companies, by which the fact of the rejection could 
have been learned, and that a physician of the insurer had inquired of 
the company rejecting for the reason. 

Held, That where several premiums had been received without objection, 
and the policy would shortly have been incontestable by its terms, the 
omission to take action or repudiate was evidence of an election to aftirm 
the contract. 

On Rehearing. 
BLaNncuHarD, J. 
Charles H. Schaefer owed the plaintiff bank a sum exceed- 
ing $30,000. To protect the bank, he assigned to it two poli- 
cies of insurance on his life,—one in the New York Life Insur- 
ance Company, for $10,000, the other in the Manhattan Life 
Insurance Company, for $20,000. This suit deals with the lat- 
ter. This policy was taken out in January, 1893. Schaefer was 
then between 53 and 54 years of age. At that time he carried 
policies on his life in four other companies. The policy in de- 
fendant company was applied for at the instance of the plain- 
tiff bank. The application for the insurance, made out by 

Schaefer, directed the policy to be made payable to “8. Cha- 

laron, Agent,” and stated the latter’s relationship to the in- 

sured to be that of creditor. Chalaron was the agent of the 
plaintiff bank, who was the creditor of Schaefer. But when 
the policy came to be made out, it was not written payable to 

“S$. Chalaron, Agent,” as Schaefer had directed, but was made 

payable to Schaefer himself. This change was effected at the 

instance of the company, it being well understood that the 
purpose Schaefer had in taking out the insurance could be as 
well subserved by the assignment of the policy to the bank. 

It was the bank that paid the premium, $1,118, when the 

policy was delivered; and it was the bank that paid the two 

remaining premiums, of $1,118 each, which accrued prior to 


* Decision rendered, Nov. 20, 18‘9. 
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the death of Schaefer. The insurance company, therefore, had 
full knowledge from the beginning that it was the bank which 
was taking out the insurance upon the life of Schaefer for its 
own protection, as against the large indebtedness he owed 
that institution.: The policy was forthwith, after its issue, 
assigned to the bank, and due notice of assignment trans- 
mitted to defendant company. Schaefer died on January 7, 
1896, just 23 days prior to the third anniversary of the date of 
the policy. If this third anniversary had been reached before 
his death the policy would, by its terms, have become incon- 
testable as to the grounds upon which the company’s defense 
to this action rests. Following the death of Schaefer, demand 
of payment of the policy was, after proof of death, made by 
the bank, and declined by the company on the ground that the 
insured had made misstatements in his application for insur- 
ance, constituting a breach of warranty and an avoidance of 
the policy. This suit followed. The defense rests on 
Schaefer’s response to two questions. Among the printed 
questions he was required to answer in filling out the applica- 
tion for insurance was the following: ‘ Have you ever ap- 
plied to any company for insurance on your life, wrthout re- 
ceiving a policy of the exact kind and amount applied for? If 
so, state the name of each company.” He filled the blank 
with the simple response, “ No.” Then when he came to fill 
out the blanks in the printed “ medical examiner’s report,” in 
response to the sixty-eighth question: ‘* Have you ever been 
declined or postponed by any company? State name of com- 
pany,’—he answered, “ No.” It appears that these answers 
were not true, for on the 6th of May, 1891, less than two years 
prior, an application by him for insurance in the New York 
Life Insurance Company had been declined. The application 
for the present insurance warranted the statements and an- 
swers made therein to be full, complete, and true in every par- 
ticular, but stipulated that “ they are offered as a considera. 
tion for the insurance applied for;”’ and the policy itself 
recites that it is issued in consideration of the statements and 
covenants made in the application, which are constituted part 
of the contract, and which, if untrue, avoid the policy, and 
forfeit to the company all payments made upon it. 

Upon this state of facts, if this were all there was in the 
case,—if Schaefer had died without the untruthfulness of his 
answers as above having seasonably come to the knowlelge of 
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the insurer, and after or about the time of his death the com- 
pany had discovered the same, and set up the breach of war- 
ranty as against the demand for payment of the policy,—there 
would be little or no doubt of the legal sufficiency of the 
defense. But there was a sequel, and from it appears another 
aspect of the case, and one not so favorable to defendant. If 
the insurance company knew at the time it issued the policy 
that Schaefer had previously applied to another company for 
insurance on his life, and had been declined,—in other words, 
if it knew that his answers in this regard were not true, and 
still saw fit to favorably consider his application,—the admin- 
istration of justice would interfere to prevent denial of lia- 
bility on the policy which followed. The warranty stipulation 
as to no declination by any other company was one made or 
exacted for the benefit of the insurer, and could be waived by 
the latter, and would, of course, be held to have been waived, 
if, with knowledge of the untrue answer, it had nevertheless 
executed the contract. Further, if at the time it issued the 
policy the company did not have knowledge of the untruthful- 
ness of the answer of the insured, but subsequently acquired 
this knowledge, and yet thereafter accepted the payment of a 
premium due on the policy, this act could not be considered 
otherwise than as an election on its part to continue the policy 
in force, and it would not be heard to set up its avoidance be- 
cause of this breach of warranty: Insurance Co. vs. Raddin, 
120 U. S., 196. And, still further, if after the policy had is- 
sued, and after two payments of premiums upon it, besides the 
initial one, had been made, knowledge of the fact had been 
brought home to the company that the insured had formerly 
applied to another company for insurance, which had been 
denied, and it (the present insurer) had inquired into this, and 
learned from the other company the grounds upon which it 
had declined the risk upon the life of the insured, and then 
had, notwithstanding, permitted a long period of time (nine 
months) to elapse without exercising its right to declare the 
policy void, and,this had been continued down to within a few 
days (23) of the time when the fourth premium would be due, 
after payment of which the policy on this ground would be- 
come incontestable, and this condition of things had ended 
only by the death of the insured, the company would by its 
conduct be placing itself in a position where it could not suc- 
cessfully impeach the policy for breach of the warranty. Es- 
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pecially is this true where, to the knowledge of the insurer, 
another than the insured had taken out the insurance on the 
latter’s life as protection against a large indebtedness he owed 
the other. And that is this case. At the time when, in May, 
1891, Schaefer applied to the New York Life Insurance Com- 
pany for the policy which was declined, that company and de- 
fendant company were, through their medical boards, mem- 
bers of, or subscribers to, a common agency maintained in the 
city of New York by the principal life insurance companies 
located there. The purpose of this agency or bureau was to 
make, keep, and preserve a record of the names of those who 
had applied for insurance in any of the companies subscribing 
to the agency, and had been declined. It was for the mutual 
benefit of the companies. Each was to furnish the agency 
with the names of rejected applicants, and the records thus 
kept were always accessible to the companies having member- 
ship in the agency. Accordingly, when the New York Life de- 
clined Schaefer’s application, that company reported his name 
to the agency, and it went on the list of rejected applicants. 
It was there when he made his application to defendant com- 
pany, and the knowledge of his former rejection was, there- 
fore, easily accessible to the latter. It is true, there is lack of 
proof that the company had availed itself of the means thus 
at hand to ascertain at the time whether Schaefer spoke the 
truth or not when he answered he had never applied and been 
rejected for insurance. But it does not strengthen the com- 
pany’s case that it did not so avail itself, if it be true that it» 
did not; and whether it did or not was peculiarly within its 
knowledge, and yet it made no attempt to show the facts by 
calling any of its officials as witnesses. Nor does it appear 
from the evidence that, at the time when the premiums fell 
due and were paid, the company had yet availed itself of the 
means at hand to discover the true facts. But it does appear 
that on the Ist of April, 1895, more than nine months before 
Schaefer died, the resident physician of defendant company 
addressed a communication to the New York Life Insurance 
Company, or to its medical director, asking why that company 
had rejected Schaefer’s application for insurance, made in 
May, 1891, and that two days later the medical director had 
replied, giving the desired information. So that it is shown 
defendant company had knoweldge of the fact of rejection 
prior to the Ist of April, 1895. How much prior was best 
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known to defendant, but no light did it shed upon the subject 
by calling any of its employees to the stand. Nor did it pro- 
duce the letter of the medical director of the New York Life 
Insurance Company, giving the reason for the rejection; and 
the record does not, from any other source, disclose the rea- 
son. Enough is shown, however, to impress us with the be- 
lief that Schaefer was not rejected because of an adverse con- 
dition of health disclosed by the examination then made of 
him. On the contrary, the medical examiners of the New 
York Life reported him as a first-class risk. In the applica- 
tion he then made, he reported his age as 52, but wanted the 
policy issued as of age 51 years, and asked that it be dated 
back accordingly. It is quite likely (at least, we are left to 
surmise so) that the company was unwilling to do this, and 
hence declined the application. If this were the case,—if it 
were reported to defendant company that Schaefer had been 
rejected because of his peculiar request as to the age at which 
he desired to be rated, and not because of ill health, or un- 
favorable symptoms likely to affect his health,—it might well 
be that defendant saw no reason for exercising its right to de- 
clare the policy it had issued on the life of Schaefer void by 
reason of his false answer, and concluded to stand by the con- 
tract. It did stand by it for more than nine months there- 
after, and repudiated it only when Schaefer died, just within 
the time after lapse of which the policy would have become 
incontestable. After the discovery of the breach of the war- 
ranty, it was the right of the company to speak in avoidance 
of the policy, and we must hold it was likewise its duty to 
speak within a reasonable time thereafter. It is not the case 
of acquiescence by mere silence and inaction. After the dis- 
covery of the fact of other insurance applied for and declined, 
—how long after, we know not, though defendant was in a 
position to have told us,—an investigation was set on foot by 
the company to ascertain the cause of rejection. This was 
action by the defendant with reference to the breach of war- 
ranty, and we must presume that the result of the investiga- 
tion was so satisfactory that it concluded to let the contract 
remain intact; else, it would have exercised its right to repu- 
diate it, and retain the payments made upon the policy, as the 
terms of the latter permitted. The company could have in- 
sisted upon the avoidance of the policy, or could have waived 
it, as it might deem most to its interest. But it must make 
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its election to do the one or the other within a reasonable 
time, having due regard to the rights of others. Here, had it 
exercised its right to cancel the policy, the plaintiff bank, hav- 
ing large interests at stake, could have protected itself by 
taking out other insurance upon the life of Schaefer; for.it is 
in evidence that he remained a good insurable risk, so far as 
his general health was concerned, down to the time of his 
death. Even silence and inaction are, under some circum- 
stances, the means of showing an assent that creates an obli- 
gation: Rev. Civ. Code, art. 1817. Omission to repudiate 
within a reasonable time is evidence, and may be conclusive 
evidence, of an election to affirm the contract: Pol., Cont., 
p. 507; Adreveno vs. Association (C. C.); Insurance Co. vs. 
Carey, 83 Ill., 455; Insurance Co. vs. Griffin, 59 Tex., 512. Our 
review of the case has not led to a conclusion different from 
that first reached, and accordingly the judgment appealed 
from is affirmed. 

Monroe, J., takes no part in this decision. Watkins, J., ad- 
heres to his dissenting opinion. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


NEW JERSEY RUBBER CO. 
v8. 


COMMERCIAL UNION ASSUR. os 
OF LONDON (LIMITED).* 


In a policy of fire insurance, covering several items of property, a clause 
which permits ‘‘ concurrent insurance” is not infringed by other insur- 
ance that covers only some of said items, provided such other insurance 
is effected on terms which require it to bear proportionally with the pri- 
mary insurance whatever loss occurs within the range of their common 
operation. 

An insurance company, about to issue a policy of fire insurance to the amount 
of $25,000, distributed in specified sums among several items of property, 
stipulated with the insured that its policy should be concurrent and pro- 
portionate with other insurance to be obtained by the assured to the 
amount of $75,000, and, in reliance on that stipulation, sent its policy to 
the assured. Held, (a) That other insurance, covering only some of the 
items of property, and not distributed among the items in the same pro- 
portion as was the insurance under the policy, did not comply with the 
stipulation; and held, (b) that, until the assured obtained other insurance, 
according to the stipulation, he had no right to accept the policy, or, if 

he did accept it, the acceptance was equivalent to an affirmative repre- 
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sentation that he then had the other insurance required, and such repre- 
sentation being false, to his knowledge, and material to the cuntract of 
the company, the company was not bound. 


After an insurance company had delivered its policy under the circumstances 
above mentioned, and a loss had occurred, the company became fully 
aware that the assured had not complied with the stipulation stated, and 
thereafter canceled the policy in accordance with its terms, paying back 
the unearned premium, but retaining so much of the premium as would 
have been earned by valid insurance from the date of the policy until the 
time of cancellation. Held, (a) That the company thereby affirmed the 
validity of the contract, and could not, in an action thereon, successfully 
deny the same; and held, (b) that these facts could be lawfully proved 
on behalf of the plaintilf, upon the issue raised by a declaration setting 

forth the policy and a plea of non assumpsit. 


SHERRERD Depvue, for Plaintiff in Error. 
Joun Rexustas, for Defendant in Error. 
Dixon, J. 

The plaintiff brought suit in the Hunterdon Circuit on a 
policy of insurance against fire, issued by the defendant, and 
there recovered a judgment, which was affirmed on error in 
the Supreme Court, and is now here for final review. Two de- 
fenses were interposed; one resting on the terms of the policy, 
and the other resting on an agreement made before the policy 
was issued. The policy was issued August 1, 1897, and, ac- 
cording to its terms, insured the plaintiff against loss by fire 
happening during the succeeding year to a building, the ma- 
chinery in that building and in another building, and the stock 
in four buildings; making, in all, seven items, to each of 
which a specified sum was allotted. The policy provided that 
the insuring company should not be liable for a greater pro- 
portion of any loss on the described property than the amount 
thereby insured should bear to the whole insurance, whether 
valid or not, or by solvent or insolvent insurers, covering such 
property. Another provision was to the effect that the entire 
policy, unless otherwise provided by agreement indorsed 
thereon or added hereto, should be void if the insured then 
had, or thereafter should procure, any other contract of insur- 
ance, valid or not, on property covered in whole or in part by 
the policy, but a rider was annexed, stating that other con- 
current insurance was permitted without notice, until re- 
quested. The plaintiff's evidence at the trial showed that 
on the day of the date of this policy the plaintiff had procured 
several other policies, similar to this one, but covering only 
some of the items embraced in this policy. Thereupon the de- 
fendant contended that the express permission of “ concur- 
rent insurance ” was applicable only in case the other insur- 
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ance covered all the items in the defendant’s policy, and, 
consequently, the defendant’s obligation was avoided by 
breach of the provision against other insurance than such as 
was expressly allowed. On this ground a nonsuit was prayed, 
but refused, and an exception sealed. 

We think the permission attached to the policy was not so 
narrow as the defendant claims. Concurrent insurance is 
that which to any extent insures the same interest, against 
the same casualty, at the same time, as the primary insurance, 
on such terms that the insurers would bear proportionally the 
loss happening within the provisions of both policies. It is 
this last quality, of sharing proportionally in the loss, that 
distinguishes concurrent insurance from mere double insur- 
ance. The permission of concurrent insurance. in contrast 
with a requirement thereof, gives the insured an option as to 
the time when he will procure other insurance, the length of 
its duration, and the property it shall cover, provided it shall 
proportionally aid the primary insurer in bearing whatever 
loss may occur within the range of their common operation. 
As the other insurance effected by the plaintiff was of this 
nature, it came within the express permission of the defend- 
ant’s policy, and, therefore, the motion to nonsuit was prop- 
erly denied. 

The second defense is of more substantial character. The 
uncontradicted evidence showed that, in the negotiations for 
insurance by the defendant, it was agreed between the plain- 
tiff and defendant that the latter should issue its policy to the 
amount of $25,000, distributed among the several items of 
property, and that the plaintiff should procure from other in- 
surers policies on the same property to the amount of $75,000, 
at least, which should be concurrent and proportionate with 
the policy of the defendant. The true intent of this agree- 
ment was that, simultaneously with the complete execution of 
the defendant’s contract, the plaintiff would procure other 
insurance of such a character as would limit the defendant’s 
responsibility on its policy to one-fourth of the loss happening 
to any item of the property insured. The distinction between 
a requirement and a permission of concurrent insurance is here 
clearly presented. It turns, not upon any variation in the 
meaning of the words “ concurrent insurance,’ but upon the 
absence of any option in the insured with respect to the scope 
and duration of the insurance. Concurrent insurance re- 
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quired by an insured must, where there is no qualifying pro- 
vision, run with the primary insurance for all the time 
and over all the objects covered by the latter. In the 
present case the insurance required was to be, not only 
concurrent, but for a definite amount, and proportionate; that 
is, the amount was to be distributed among the various items 
of property insured in the same proportion as was the amount 
of the defendant’s policy. This agreement was not carried 
out by the plaintiff, and the defendant contends that, there- 
fore, its policy did not become operative. Subject to a matter 
presently to be considered, we think this contention is well 
founded. In order to render the policy of the defendant fully 
operative, delivery by the defendant and acceptance by the 
plaintiff were necessary; and the legal effect of the agreement 
mentioned was to preclude the plaintiff from accepting the 
policy, unless it held at the same time such other insurance 
as was contemplated. Such a stipulation did not vary or add 
to the terms of the written policy. It merely prevented that 
document from becoming a contract between the parties until 
the stipulation was complied with or abrogated. Thus, Jus- 
tice Stephen, in stating the rule as to the conclusiveness of 
written agreements, says that there may nevertheless be 
proved “the existence of any separate oral agreement con- 
stituting a condition precedent to the attaching of any obliga- 
tion under such contract: Steph., Dig. Ev., art. 90. The 
cases of Davis vs. Jones (17 C. B., 625); Pym vs. Campbell (6 
El. & BL., 370), and Wallis vs. Littell (11 C. B., N. S., 369) sup- 
port this doctrine. With respect to writings not under seal, 
they liken the delivery by one party to the other on such a con- 
dition precedent to the delivery of a deed to a third person in 
escrow; and, in Pym vs. Campbell, Crompton, J., said: “I 
know of no rule of law to estop parties from showing that a 
paper purporting to be a signed agreement was, in fact, signed 
* * * on the terms that it should not be an agreement till 
money was paid or something else done.” To the same effect 
is the language of Folger, J., expressing the opinion of the 
New York Court of Appeals, in Benton vs. Martin (52 N. Y., 
570, 574): “Instruments not under seal may be delivered to 
one to whom, upon their face, they are made payable, or who 
by their terms is entitled to some interest or benefit under 
them, upon conditions, the observance of which is essential to 
their validity.” Since, in the present case, the plaintiff did 
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not comply with the stipulation which was to be fully per- 
formed by it on acceptance of the defendant’s policy, it could 

not and did not lawfully accept that policy while the stipula- 


The same result may be reached by a somewhat different 
In the law of insurance, representations 
“The for- 


tion remained in force. 
course of reasoning. 
are of two classes,—affirmative and promissory. 
mer are those which affirm the existence of a particular state 
of things at the time the contract of insurance is made and 
The latter are those which are made by 


the assured concerning what is to happen during the term of 
SD Db 
> 


becomes operative. 
the insurance, stated as matters of expectation, or, it may be, 
The one is an affirmation of a fact existing when 
The other is a promise to be performed 
May, Ins., § 182. 
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of contract. 
the contract begins. 
after the contract has come into existence: 
Although an affirmative representation be made during the 
progress of negotiations, yet, if it relates to the condition of 
things on which the insurer is to become bound, “ the law re- 


urds it as made the instant the contract is entered into:” 
Speaking of these affirmative representations, Mr. 


gi 

Id., § 190. 

Justice Gray, in Kimball vs. Insurance Co. (9 Allen, 540, 542), 
“Tf the representations are positive, and not of mere 

opinion or belief, it matters not whether thev are made at or 


said: 
before the time of the execution of the policy, nor whether 
they are expressed in the present or the future tense, if they 
If the 


relate to what the state of facts is, or will be, when the policy 
is executed, and the risk of the underwriter begins. 
facts are then materially different from the representations, 
the whole foundation of the contract fails, the risk does not 
attach, the policy never becomes a contract between the par- 
representations is not 





ties. * * * Falsehood in such 
shown to vary or add to the contract, or to terminate a con- 
tract which has once been made, but to show that no contract 
has ever existed.” The law is entirely settled that if an 
affirmative representation, made with a view of obtaining in- 
surance, is erroneous, to the knowledge of the party making it, 
in a respect material to the risk, the policy issued on the 
In the present case the plain- 


strength of it is not obligatory. 
stipulated that, when it accepted the defendant’s policy for 
.000, other concurrent and proportionate insurance to the 


tiff, while negotiating with the defendant for insurance, 
amount of $75,000 should be in its possession; and, by accept- 
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ing the policy (if it can be deemed to have accepted it) the 
plaintiff, in effect, declared that the stipulation had been ful- 
filled. Thus, at the instant of contracting the plaintiff made 
an affirmative representation that the concurrent and propor- 
tionate insurance contemplated was in existence. This repre- 
sentation was material to the risk which the defendant in- 
tended to assume, and in reliance upon it the defendant 
contracted. As it was false, to the plaintiff’s knowledge, the 
defendant was not bound. But the defendant’s subsequent 
conduct does away with this defense. The terms of the 
policy covered the year from August 1, 1897, to August 1, 
1898. The fire occurred October 21, 1897, and on the following 
day the defendant’s agent examined all the policies held by 
the plaintiff, and became fully aware of the fact that they did 
not comply with the stipulation. This matter was thereafter 
made the subject of negotiation and correspondence between 
the plaintiff and defendant. On November 20, 1897, the de- 
fendant gave the plaintiff five days’ notice of its desire to can- 
cel the policy, in conformity with the terms of that instru- 
ment, and accordingly canceled the policy and paid to the 
plaintiff the unearned premium; retaining, however, the pro 
rata premium due for valid insurance to the amount of $25,000 
from August 1, 1897, to the time of cancellation. Clearly, the 
defendant could not assert a right to the premium for valid 
insurance, and at the same time insist that the insurance had 
never been effected. By claiming and maintaining such a 
right, with full knowledge of all material circumstances, it 
unequivocally affirmed the validity of the insurance for the 
period covered by the premium, and definitely waived every 
objection on which its validity could be denied. Although, in 

' giving notice of cancellation, the defendant stated that the 
cancellation was made subject to the final adjustment of the 
claim by reason of the preceding fire, nevertheless the action 
of the defendant put an end to any possible denial of the con- 
tract as one of the elements in such adjustment. 

But the defendant urges that the plaintiff is not entitled to 
take advantage of this waiver, because it was not pleaded. 
This contention cannot be supported. The point was directly 
involved in the declaration setting up the written contract, 
and the plea of non assumpsit. On the issue thus presented, 
the primary question was whether, when the suit was brought, 
such a contract existed; and proof of the defendant’s action in 
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November, 1897, afforded clear evidence that it did. In Pym 
vs. Campbell and Wallis vs. Littell, ubi supra, it was held that 
evidence of the condition on which the defendant had signed 
and delivered a writing was admissible to support a plea of 
non assumpsit, because it showed that the defendant had not 
agreed, as the plaintiff alleged. It logically follows that evi- 
dence on behalf of the plaintiff which showed that when the 
suit was brought the condition was, in legal contemplation, 
nonexistent, would be admissible in direct denial of the plea. 
Moreover, in the present case the evidence referred to was in- 
troduced by the defendant, and therefore it should not be 
heard to complain of the legitimate effect. These views dis- 
pose of all the material exceptions taken at the trial, and lead 
to the conclusion that the judgment should be affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


SMITH 
v8. 


NORTHWESTERN MUT. LIFE INS. CO.* 


Where the insured in his application warranted as full and true, among 
others, a statement that he had not had the disease of raising or spitting 
blood since childhood, whereas he had had a hemorrhage only a year pre- 
vious, alarming him, and for which he consulted a physician, a direction 
to find for the company was proper. 


Joun S. Ranpart and Cuas. E. Brecxons, for Appellant. 
E. D. Surra and Barr, Snyper & Zreser, for Appellee. 


Browy, J. 

The Northwestern Mutual Life Insurance Company issued 
its policy to Harry L. Smith on March 26, 1897, promising to 
pay his executors, administrators, or assigns the sum of $2,000 
in 60 days after due proof of the fact and cause of his death. 
He died on May 28, 1897; the immediate cause of ‘this death 
having been pulmonary congestion and suffocation. Payment 
was refused by the company on the ground that true answers 
had not been made by the deceased in his application for the 
insurance. His personal representative subsequently brought 
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suit, and now complains of the judgment entered against him 
in the court below. The policy of insurance was issued in 
consideration of the statements made by the insured in his 
application for it. This application, signed by him, contains 
the following :— 


¢ 

It is hereby declared and agreed that all the statements 
and answers made in this application, marked “ Part I.,” in- 
cluding those to be made to the medical examiner, fharked 
“ Part I.,” are warranted to be true, and to be full and fair 
answers to the questions, and are offered to the company 
as a consideration for the contract of insurance, which shall 
not take effect until the first premium shall have been actu- 
ally paid during the life of the person herein proposed for 
insurance, and while he is in good health. In his answers 
made to the medical examiner, the insured stated that he 
had not, since childhood, had the disease or disorder of 
“spitting or raising of blood.” 


The uncontradicted and undisputed evidence was that the 
deceased had spit blood about a year before the policy was 
issued, and the appellee therefore contended that there could 
be no recovery upon it. This view was sustained by the 
learned trial judge, who directed a verdict for the defendant. 
The appellant insists that, though the insured had spit blood, 
the spitting was not a “ disease or disorder of spitting or rais- 
ing of blood,” as contemplated in the question submitted to 
him, because he had spit but once, and that the court erred in 
holding that an untruthful answer had been made. Wit- 
nesses called by the plaintiff, as well as by the defendant, tes- 
tified to the spitting of blood by the deceased in the city of 
Boston in the fall of 1895, or in the spring of 1896, and it will 
be well to now review their testimony; for, if an examination 
of it discloses that the answer of the‘insured to a question 
material to the risk was not “ true, full, and fair,” the verdict 
directed by the learned trial judge cannot be disturbed. Ed- 
gar Wilson, called by the defendant, testified: ‘* He did have 
a hemorrhage. We were going from our place where we 
roomed to the boarding place where we had our meals, and 
this hemorrhage came, accompanied by coughing. There was 
not a very great quantity of blood, but it was foamy-like; 
and, as I call it, it seemed to me living, vital. I advised him 
to go and see a doctor right away. The blood was like blood 
that had been stirred up—foamy. Of course, it was red, but 
it was kind of creamy-like. He had this spitting of blood, and 
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then I saw him raise a quantity, and then he ran back to 
his room, while I continued down to the boarding place. It 
seems to me it was in the spring of 1896. I am not positive; 
but I know it was cool weather, but there was no snow on the 
ground, and the term at the conservatory lasted from Septem- 
ber to June. It was just before snow fell, or just before 
Easter. I could not be positive whether it was in the fall of 
1895, or in the spring of 1896.” The same witness, when asked 
to state the quantity of blood raised, answered: “As near as 
I can remember, not quite a gill,—an ordinary teacupful, or 
about two-thirds of an ordinary water glass.” The testimony 
of Mrs. Ellen Smith, the mother of the deceased, called by the 
defendant as upon cross-examination, was as follows: ‘“Q. 
Do you know the fact that your son Harry had a spitting ef 
blood? <A. Yes, sir. Q. How did you learn that fact? <A. 
He told me so. Q. When did he tell you? A. He was home 
about a week before he told me. Q. That is, just on his last 
return home? Do you mean the last time he was home? A. 
No, sir. Q. When? <A. In 1896. Q. In what month in 1896? 
A. June. Q. What did he tell you about it? A. He said he 
went for his supper, and he raised a mouthful of blood. Q. 
Did he tell you where that happened? A. Outside of the drug 
store. Q. In what place? <A. TI could not tell you. Q. In 
Boston? <A. In Boston, certainly. * * * Q. Do you know 
the fact that he went to a doctor for consultation? A. Yes, 
sir. Q. What doctor did he go to? A. Dr. Speer. Q. Where 
does Dr. Speer live? A. Tamaqua. Q. And how did you 
learn that he had gone to Dr. Speer? A. It seems he went to 
his office, and he asked about it. Q. How did you learn the 
fact that Harry had gone to Dr. Speer’s office? A. He told 
me so. Q. Harry told you so? <A. Yes, sir. Q. When was 
that, with reference to the time that he told you he had had a 
spitting of blood? A. Shortly after that. Q. During the 
same month? A. Yes, sir. Q. IT understand you, shortly af- 
ter he told you that he had had a spitting of blood in Boston? 
A. Yes, sir. Q. And in the same month (June, 1896) he told 
you he went to see Dr. Speer about it? A. Yes, sir. Q. Did 
he tell you who was with him at the time of the spitting of 
blood in Boston? A. Wilson.” 

Dr. Oliver K. Speer testified: “Q. Did you make an ex- 
amination of Mr. Smith, with regard to a spitting or raising 
of blood? A. Yes, sir; I did. Q. When was that examination 
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made? <A. Some time in the fall of 1896. Q. Where was the 
examination? <A. In my office. Q. Who came with him? <A. 
[ have no distinct recollection of anybody being with him, 
although I think there was someone in the office. Q. Do you 
know whether his father was with him? <A. I do not remem- 
ber clearly. Q. That was in the fall of 1896? A. I think it 
was in the fall. I am not certain even about that. Q. Did 
you treat him,—prescribe for him? <A. Yes, sir; I did.” 
Frank Fisher, called by the plaintiff, said: ‘“ Q. During the 
last year that you were there, was there anything happened to 
Harry, out of the ordinary? Did he have any accident, or was 
there anything occurred during that year? A. The last year 
I was there? Q. Yes, sir. A. Nothing outside of that spit- 
ting of blood. Q. There was an occasion, then, when he spit 
blood, was there? <A. Yes, sir. Q. How often did that occur? 
A. Once, to my knowledge. Q. You did not see the spitting 
of blood yourself? A. No, sir. Q. But you learned of it after 
it did happen? <A. Yes, sir. Q. Was it immediately after- 
wards that vou learned about it? A. About half an hour. 
@. Was that the only time, to your knowledge, that it oe- 
curred? <A. Yes, sir. Q. How long after vou were informed 
of it did you go to see Harry? A. Went to him as soon as I 
had my supper. Q. Where did you find him? <A. In his room. 
Q. What was his condition at that time, when you got there to 
see him? A. He was considerably frightened. * * * Q. 
You remember Smith told you he spit blood on the pavement? 
A. Yes, sir.” William D. Zehner, called by the plaintiff, tes- 
tified: ‘Q. You and Fisher went together for your supper, 
and Wilson and Smith stayed back; then, after you had your 
supper, you went up to Smith’s room? A. Yes, sir. Q. Who 
went up with vou? A. Fisher. Q. Did you find Wilson there 
with Smith? <A. Yes, sir. Q. Did you learn of the hemor- 
rhage or spitting of blood before you got to Smith’s room? 
A. I did. Did you find Smith pretty well frightened over it? 
A. More or less.” 

The appellant concedes that if the question propounded to 
the insured had been: ‘“ Have you ever spit blood?” the in- 
structions of the court below to the jury would have been cor- 
rect, but insists that as it was: ‘‘ Have you had, since child- 
hood, the disease or disorder of spitting or raising blood?” a 
truthful answer was made, and error was committed in di- 
recting a verdict for the defendant. Turning to the express 
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warranty of the insured, that his answers were to be true, 
full, and fair to the questions asked, this distinction may be 
pardoned to professional zeal, but is too refined for judicial 
approval. The answer of Smith, that he had not had, since 
childhood, the disease or disorder of spitting or raising of 
blood, was not true, but he may have unintentionally so made 
the false answer. He may have really believed that he had 
not had that disease or disorder, but he did have spitting of 
blood; and though it may not have been at the time a disease, 
with him, as popularly understood, it was at least a disorder, 
which has been defined to be want of order, irregularity, or 
derangement of the animal economy. If there had been order 
in his system, and no irregularity, there would have been no 
spitting of blood. It was disorder, if not disease, and, having 
had either, the answer, which he warrauted, and may have 
believed, to be true, was false. By his warranty he became 
bound, and his contract with the company was valid or void as 
his representations of matters material to the risk were actu- 
ally true or false. “ No principle of law will enable a party 
who guaranties a fact upon which a contract for insurance is 
based, which fact is afterwards found not to exist, to enforce 
the contract. He agrees to answer for the truth of the fact, 
and cannot escape on the ground of his mistake as to its ex- 
istence:” Insurance Co. vs. Huntzinger, 98 Pa. St., 47. In 
Wall vs. Society (179 Pa. St., 355) the present chief justice 
said: “The general doctrine that, in actions on policies of in- 
surance with a warranty of the truth of the facts, the validity 
of the contract depends on the truth of the warranty, and that 
the engagement of the policyholder is absolute that the facts 
shall be as they are stated when his rights under the policy 
attach, is so very familiar, and has been so frequently de- 
clared, that a mere reference to a few of our modern decisions 
will suffice: Society vs. White, 100 Pa. St., 12; Insurance Co. 
vs. McAnerny, 102 Pa. St., 335; Association vs. Gillespie, 110 
Pa. St., 84.” The answers to the questions were not only to 
be true, but full and fair. Assuming that the insured may 
have believed he was answering truthfully when he said he 
had not had the disease or disorder referred to, it is difficult to 
understand how he could have felt that he was answering 
fully and fairly when he said “ No” to the question asked; 
but, even if he did so feel, he was again bound by his warranty. 


He had spit blood, was frightened, and had consulted a phy- 
VoL. XXX.—5. 
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sician about it. A full and fair answer would have disclosed 
to the company exactly what had happened, and if, after such 
disclosure, it had assumed the risk, because in its judgment 
the applicant had not had disease or disorder, it could not de- 
fend on the ground of an untruthful answer; but with noth- 
ing from the insured except the unqualified answer, “ No,” to 
the question, “ Have you had, since childhood, any of the fol- 
lowing diseases or disorders: Spitting or raising of blood?” 
—the insurer can justly say that the insured had not answered 
fully and fairly. From the answer, as given, and relying upon 
the warranty that it would be full and fair, the company was 
justified in believing that the insured intended to say that he 
had never spit blood. It must have so understood the answer, 
for it issued its policy to the insured; but, not having received 
from him a true, full, and fair answer to a question most ma 
terial to the risk, it cannot be held to a promise to pay which 
it might not have made if such answer had been given. The 
answer to the question framed by the company to elicit in- 
formation as to the spitting of blood was, as has been uni- 
formly held, material to the risk; and, not having been true, 
full, and fair, whether tested by the evidence submitted on 
behalf of the plaintiff or the defendant, there was nothing for 
the jury to pass upon: March vs. Insurance Co., 186 Pa. St., 
629. The law imposed upon the learned trial judge the duty 
of telling them what their finding should be, and he properly 
discharged it when he directed the verdict that was rendered. 
The third and fourth assignments of error are, therefore, over- 
ruled. 

We have not deemed it necessary to consider what the in- 
sured said as to his consultation with a physician about cos- 
tive bowels, because his answer to the other material question 
was an absolute bar to a recovery. Having been so barred, 
the plaintiff could not have been helped if the offers embraced 
in the first and second assignments of error had been allowed. 
There was no offer to prove liability by the company in the 
face of the evidence which exempted it. These assignments 
are also overruled, and the judgment is affirmed. 
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It is not essential to the validity of a policy of insurance, which was actually 
signed by the president and secretary of the company by which it pur- 
ported to have been issued, that the person who, in behalf of the com- 
pany, after the policy had been so sigued and placed in his hands, filled 
blanks therein so as to make it a complete contract, and who then deliv- 
ered the same to the insured, should have been clothed with written au- 
thority either to fill such blanks or make the delivery. 


Joun P. SHannon and Assury G. McCurry, for Plaintiff in Error. 
W. D. 'Turr, for Defendant in Error. 

Coss, J. 
Smith sued the Farmers’ Mutual Insurance Association of 
Georgia, upon a policy of fire insurance, in the City Court of 
Elbert County. At the trial, in addition to evidence of the 
value of the property claimed to have been insured, its total 
destruction by fire, and notice of loss to the company, fol- 
lowed by a refusal on its part to pay, there was evidence that 
the plaintiff received from one Brown the paper sued on, 
signed by the president and secretary of the association. 
Brown testified that he was the agent of the association, and 
as such filled up the blanks in the policy which had been de. 
livered to him by one Manglebury, and after the property had 
been valued by Thomas, who was a director of the association, 
delivered the policy to the plaintiff, who signed the same, as 
required by the rules of the association. It appeared from 
the minutes of the association that one Fickett was elected 
local agent for the county in which the plaintiff’s property was 
located, and that Manglebury was appointed to assist him. 
The by-laws of the association, which were in evidence, clearly 
authorized the local agent to appoint assistants; one of such 
by-laws imposing upon the “agent, or any one appointed by 
him,” certain penalties for insuring buildings of a certain 
character, and another by-law providing that, should the 
agent “appoint assistants, such assistants shall be responsi- 
ble to their appointees, and not to the association, which shall 
~* Decision rendered, Ang.8, 1900, Syllabusby theCourt. 
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hold each responsible for everything done in his name.” At 
the conclusion of the plaintiff’s evidence a motion was made to 
rule out the evidence as to what had been done by Brown, 
upon the ground that it appeared therefrom that his authority 
to fill the blanks in the policy and deliver the same was not in 
writing. The court sustained this motion, and then, upon 
motion of the defendant, granted a nonsuit. The rulings just 
referred to were assigned as error in a petition for certiorari 
which was filed by the plaintiff; and the case is here upon a 
bill of exceptions, in which a judgment overruling the certi- 
orari is assigned as error. 

As the effect of the ruling upon the testimony of Brown was 
to leave the plaintiff's case in a condition where, although the 
policy of insurance was in evidence, it did not constitute a 
binding contract with the association, we will deal only with 
the assignment of error on that ruling, for the reason that, if 
Brown had authority to fill the blanks in the policy and de- 
liver the same, the evidence in behalf of the plaintiff was suf- 
ficient to carry the case to the jury. The local agent of the 
association was undoubtedly authorized to fill blanks in poli- 
cies, and also to deliver them. There is no controversy as to 
this. It is said, however, that Manglebury is not a local 
agent. The minutes of the association show that he was ap- 
pointed to assist the local agent. This would, prima facie, 
clothe him with the same authority as the agent had,—at 
least, so far.as soliciting insurance and delivering the form of 
contract prescribed by the association. If Manglebury be 
treated as the agent of the association, duly appointed, he has, 
under the by-laws, undoubted authority to appoint another, 
being responsible for the acts of his appointee. Can such an 
appointment be made otherwise than in writing? is the ques- 
tion to be determined in the present case. It is said that, be- 
cause the law requires contracts of fire insurance to be in 
writing (Civ. Code, §§ 2022, 2089), and also that an agency 
must be created with the same formality as is required for the 
execution of the act for which the agency is created (Id. 
§ 3002), Manglebury’s parol appointment of Brown would not 
authorize him to fill, in behalf of the company, the blanks in 
the policy delivered to him. The contract of insurance was 
contained in a printed policy signed by the officers of the asso- 
ciation, delivered first to Manglebury, and by him to Brown. 
All that was necessary to complete the contract was to find 
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someone who was willing to accept the paper upon the terms 
therein contained, have the property valued in the manner 
prescribed in the by-laws of the association, and fill in certain 
blanks in the policy. Such a person was found in the present 
case. All that Brown was to do was to fill in his name, the 
description of the property, and the date, after the property 
had been valued by the director in the manner provided in the 
rules of the association. Brown did not execute the contract 
for the association. It was already executed when it was 
placed in his hands. Blanks in a written instrument may be 
filled in by parol authority: 1 Greenl., Ev. (16th Ed., § 568a, 
note 8); Abb., Tr. Ev., (2d. Ed., p. 504, § 34), and cases cited. 
Does the rule just referred to apply in a case where the con- 
tract evidenced by the writing is valid only when it is in writ- 
ing? In Ingram vs. Little (14 Ga., 137), it was held that “a 
deed, duly signed, sealed, and attested, but without any 
grantee named, and without the amount of the purchase 
money stated,—these being left blank,—is inoperative as a 
muniment of title, and cannot be completed by a third person 
in the absence of the grantor, without authority under seal.” 
In the opinion, Judge Nisbet says that “ we put our decision 
upon authority, conceding that the books in England and in 
this country are in ‘ distressing’ conflict, and with some mis- 
giving whether reason and common sense do not condemn it.” 
In Drumright vs. Philpot (16 Ga., 428), Judge Lumpkin says 
that he yielded a reluctant assent to the ruling in Ingram vs. 
Little, and then calls attention to the fact that the doctrine 
herein announced had been repudiated by Lord Mansfield, and 
that Chief Justice Marshall had expressed himself dissatis- 
fied with the extent to which it had been carried. In Brown 
vs. Colquitt (73 Ga., 59) it was held that where several criminal 
recognizances were to be given, and the same surety agreed to 
sign all of them, and did so,—some of them being filled out at 
the time, and some of them having the name of the obligee 
and the amount blank. which were filled in by the sheriff 
under parol authority so to do from the surety,—the bond was 
not invalid, but was binding on the surety. It is to be noted 
in this case that the contract of the surety (being one to 
answer for the default of another) belonged to that class 
which the law requires to be in writing in order to be binding. 
The case of Ingram vs. Little is expressly referred to in the 
opinion, and the doctrine therein announced virtually repu- 
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diated. In Weaver vs. Carter (101 Ga., 213), Mr. Chief Justice 
Simmons says, in effect, that the decision in Ingram vs. Little 
was practically overruled in Brown vs. Colquitt. The ruling 
now made is in perfect accord with the latter case, which 
seems to be in line with modern decisions. It may be safely 
said, in view of the foregoing, that the doctrine announced in 
Ingram vs. Little is not at this time to be regarded as the law 
of this State. 

It was erroneous to hold that the policy was invalid because 
srown did not have written authority to fill the blanks and 
deliver the same. 

Judgment reversed. All the justices concurring. 


COURT OF APPEALS OF KENTUCKY. 


PARK 
vs. 


HILTON.* 


Where a policy of insurance provided that it should become void, without 
notice to insured, upon his failure to pay at maturity any note given fora 
premium, and the company, upon failure of the insured to pay at matu- 
rity a note for one year’s premium, due five months after date, returned 
the note to the agent, the policy ceased without notice to the insured, 
and a renewal note accepted by the agent after his powers ceased, and 
when he had no authority to waive a forfeiture, was void for want of con- 
sideration, except to the extent of the premium due for the five months 
during which the policy remained in force. 


D. G. Park and Park & Speiaur, for Appellant. 


Burnam, J. 

Appellee sought in this action to recover a judgment 
against appellant on a note for $95, dated December 10, 1896, 
and due 60 days after date, and on an accepted draft for $100, 
dated December 10, 1896, and due 10 days after date. Ap- 
pellant answered, and by way of defense said that he executed 
his note to F. W. Spear, who was agent, for $194.15, for one 
year’s premium on a life insurance policy upon his life, which 
was due and payable five months after date; that Spear 
transferred the note to appellee as State agent; and that, by 
the terms of the policy, it became void on default in the pay- 





* Decision rendered, Jan. 24,1900. From Southwestern Reporter. 
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ment of the note executed for the premium, and that the in- 
surance ceased without notice to him as the insured. He 
alleged that neither he nor either of said agents ever paid the 
amount of said premium to the Mutual Life Insurance Com- 
pany of Kentucky, and the policy became void, and the note 
was returned by the company, to whom plaintiff had trans- 
ferred it, to plaintiff, who should have returned it to him; that 
the writings sued on were executed in renewal of such pre- 
mium, and for no other consideration, and without authority 
from his company; that on the termination of said insurance 
the consideration therefor failed, and that he was only liable 
for the rate of five months, or $70, to be credited by $10 there- 
tofore paid, which he was ready to pay. A general demurrer 
was sustained to this answer, and appellant thereupon filed 
an amendment, in which he specifically alleged: That one of 
the terms of the policy issued to him in consideration of the 
original obligations executed by him provided that: “If any 
premium, or part of a premium, on this policy, or any note 
given therefor, shall not be paid on or before the days on 
which they become due, at the office of the company in the 
city of Louisville, or to an agent producing the receipt of the 
company, signed by the president or secretary, the policy shall 
then become void, and the insurance cease, without notice to 
the insured, or the parties interested in the policy, or holders 
thereof.” That the note executed for the premium was not 
paid at maturity, or at all, and that the policy, under the 
aforesaid condition, became void, and the consideration there- 
for failed. And appellant further said that, after the matu- 
rity of the said note it was returned to the plaintiff, who had 
never paid the premium to the company, and, before the ob- 
ligations sued on were executed, plaintiff's authority as agent 
for the company had been revoked, and he had no authority 
from it to waive the condition aforesaid, or to accept the 
renewal; that the company never accepted the renewal or re- 
ceived payment in any manner; that plaintiff, Hilton, con- 
cealed from him his want of authority to accept such renewal 
or waive the condition; and that the renewal was without 
consideration to the extent alleged. A general demurrer to 
the answer as amended was also sustained, and, appellant 
declining to plead further, judgment was rendered for the 
amount of the obligations sued on, and this appeal is prose- 
cuted to reverse that judgment. 
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It was held by this court in the case of Johnson ys. Insur- 
ance Co. (79 Ky., 403), that the retention of Johnson’s note by 
the company as its property, after the request had been made 
that it issue a paid-up policy, was sufficient evidence of a 
waiver of the forfeiture of the policy for nonpayment, and a 
continuance of the credit extended to him for the premium 
embraced in the note. And in the case of Moreland vs. Insur- 
ance Co. (Ky., 46 S. W., 516), it was held that: ‘ When, by the 
terms of the contract of insurance, the policy stood forfeited 
without action on the part of the company for the nonpayment 
of a note executed for the premium, if the company retained 
the note, and urged its payment in full, such acts would be 
deemed a waiver of the forfeiture. * * * The payment of 
the premium at the stipulated time is a condition precedent to 
the continued life of the policy, and when the insured does not 
pay he cannot be made to do so. Had Moreland lived until 
the end of the year, and failed to pay the second annual pre- 
mium, the life of the policy would have terminated. He could 
not have been compelled to pay the premium and continue the 
insurance. A demand to that effect by the company would 
have affected nothing.” In the case of the same company 
against Duvall (Ky., 46 S. W., 518), the same doctrine was 
again announced. Taking the averments of the answer as 
amended to be true,—and they must be so taken upon general 
demurrer,—neither defendant nor either of the agents to 
whom his several obligations were executed for the premium 
upon the insurance policy issued to him ever paid any part of 
such premium to the insurance company who issued the policy, 
and on account of such failure to pay, by reason of a condition 
of the policy, it became void. Before the renewals sued on 
were executed, plaintiff’s authority as agent of the company 
had been revoked, and he had no authority to waive the for- 
feiture or to accept the renewals. The company had never 
accepted them or received payment in any manner. The 
plaintiff concealed from defendant his want of authority to ac- 
cept the renewals sued on, and thus waive the condition of the 
policy as to forfeiture. While the company could have de- 
manded the payment of that part of the premium which ac- 
crued while the policy was alive and in full force, it could not 
have coerced the payment of any part which accrued after the 
time when the policy became void and unenforceable, without 
waiving the condition of forfeiture, as the mutuality of obliga- 
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tion had ceased. If, as a matter of fact, the company had 

received, either from defendant or its agents, the full amount 
4 of the obligations executed by appellant for the premium, or 
4 consented to, and authorized the acceptance of, the renewal 
obligations sued on, then this was a waiver of the condition of 
the policy as to forfeiture, and afforded sufficient considera- 
tion for its obligation; but, if the averments of the amended 
answer are true, that the company never did authorize or ac- 
a cept the renewals, and there had been no waiver, express or 


m implied, on its part, of the conditions of forfeiture, then there 
4 was no consideration for the obligations sued on, and the an- 
9 swer presented a defense. For reasons indicated, the judg- 
4 ment is reversed, and cause remanded for proceedings con- 
3 sistent herewith. 





SUPREME COURT OF NEW HAMPSHIRE. 


FRANKLIN ET AL. 
vs. 


NEW HAMPSHIRE FIRE INS. CO. 


SAME 
v8. 


PALATINE INS. CO. 


NEW HAMPSHIRE FIRE INS. CO. 
v8. 


4 FRANKLIN ET at. 








PALATINE INS. Co. 
v8. 


SAME.* 


The ee of an arbitrator before an appraisal is complete vitiates an 
award. 


Notice by the insured before an award has been made of a refusal to proceed 
vitiates the award. 


The New Hampshire standard policy, providing that either party may compel 
an arbitration, must be construed in subordination to the statute which 


* Decision rendered, March 16, 1900. 
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permits a suit by insured if not satisfied with the adjustment made by 
the insurer, and such arbitration is not a condition precedent to the suit, 
nor is such action limited to the recovery of the amount fixed by arbitra- 
tion. 


Where such policy provides that payment must be made within 60 days, ac- 
tion may be brought within 15 days after notice of failure of insurer to 
adjust the loss, where the statute so provides. 


Datey & Goss, fur Franklin & Salomon. 
Drew, Jorpan & Bucktey, for the insurance companies. 


° PErAsLeE, J. 

The agreement of the parties to submit their differences to 
arbitration was revoked by the refusal of one of the arbitra: 
tors to act, and the notice given the insurers by the insured. 
It is the well-settled law of this State that either the refusal 
of the arbitrator to perform the duties necessary to carry out 
the purpose of the agreement, or the withdrawal from the 
compact of either party before the award is published, ren- 
ders the agreement of no effect: Wright vs. Cobleigh, 21 N. 
H., 339, 342; Kimball vs. Gilman, 60 N. H., 54. The contract 
of insurance contained the following provision :— 

In case difference of opinion shall arise as to the 
amount of any loss under this policy, other than on build- 
ings totally destroyed, unless the company and the insured 
shall, within fifteen days after notice of the loss, mutually 
agree upon referees to adjust the same, either party may, 
upon giving written notice to the other, apply to a justice of 
the Supreme Court, who shall appoint three referees, one of 
whom shall be thoroughly acquainted with the kind of prop- 
erty to be considered, and their award in writing, after 
proper notice and hearing, shall be final, and binding on the 
parties. 

The policy being in the form approved by the Legislature, it 
is argued that this provision is a condition precedent to the 
right to sue; that the parties must first arbitrate, and then, if 
the insured chooses, he may sue; but upon the question of 
damages, the only evidence admissible will be the award of 
the arbitrators. Being the only admissible evidence, it would 
be conclusive on the question. Like a formal judgment, it 
would import absolute verity. He might sue for his loss, but 
he could not litigate one of the principal questions involved. 
The contract, it is said, is not to pay the loss, but only to pay 
what three men shall say that the loss is; that is, since the 
adoption of this form of policy, in 1885, every case in which the 
amount of loss has been litigated has been erroneously con- 
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ducted; and in each case the only inquiry on this branch should 
have been: “ What is the sum fixed by arbitrators?” The 
contention is that the referee clause is of the very essence of 
the contract; but beyond the policy is the statute which the 
policy is not allowed to contradict (Pub. St., c. 170, § 18), 
and which shows that the Legislature did not under- 
stand that the question of the amount of loss had been 
taken from the court. Section 13, c. 170, Pub. St., provides 
that: “If upon trial the insured recovers more than the 
amount determined by the insurers,” ete. If the only contract 
made by the insurer was to pay the amount determined by 
arbitrators, this provision of the statute is meaningless; but 
if the statute means, as it must, that the amount of loss may 
be litigated, the referee clause cannot mean that an award of 
arbitrators is the only foundation for the suit. 

It is further argued that, after an adjustment by the com- 
pany, it is the right of either party to compel a reference by a 
seasonable application therefor; that this is the contract 
which the Legislature has provided for the parties; that by 
entering into it the insured waives any rights conflicting with 
its provisions; and that for various reasons such a law is wise 
and equitable, and should be upheld. This contention is an- 
swered by the provision that, if the insured is dissatisfied with 
the adjustment made by the insurer, he may bring his action: 
Pub. St., c. 170, § 10. The adjustment here referred to is the 
amount which the insurer is willing to pay, or the sum it fixes 
as the amount of the loss. Even if the parties are agreed as 
to all other questions, dissatisfaction with the insurer’s esti- 
mate of the loss entitles the insured to sue. If he may bring 
suit, he is not bound to abandon the action because of a stipu- 
lation in the policy which conflicts with the statutory pro- 
vision under which the suit was brought. The statute must 
prevail over the policy contract, for such was the legislative 
intent :— 


This chapter shall be a part of every contract of insur- 
ance. * * * No waiver of any part of it shall be set up 
by the insurer, and every stipulation in the contract in con- 
flict with it shall be void.—Id., § 18; Perry vs. Insurance 
Co., 67 N. H., 291. 


This section was enacted in 1879 (Laws 1879, c. 13), immedi- 
ately after the decision that a provision in the policy which 
conflicted with the statute was a waiver of the latter: Tasker 
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vs. Insurance Co. (decided Aug., 1878), 58 N. H., 469. Since 
1879 the law, which is now chapter 170 of the Public Statutes, 
has been a part of every contract of fire insurance made in this 
State. In 1885 it was enacted that the insurance commis- 
sioner should provide a standard form of policy, and that all 
companies should conform to the regulations prescribed by 
him: Laws 1885, ¢. 93, § 3. Acting under this authority, the 
commissioner prescribed the form since known as the * New 
Hampshire standard form of policy:’ Ins. Com. Rep., 1885, 
pp. 5, 73. Grave doubts arose as to the binding effect of the 
commissioner’s action.. A similar statute, passed by the same 
Legislature, was held to be invalid as an attempted delegation 
of legislative power: In re School Law Manual, 63 N. H., 574. 
In the revision of 1891 all doubts were removed by the enact- 
ment that “ the form of policy and insurance contract now in 
force in this State is continued until the insurance commis- 
sioner shall change it:’ Pub. St., c. 170, § 1. At the same 
time all the earlier statutory provisions, including the law of 
1879 as to waiver, were re-enacted. There is no evidence of 
an intent to remove or modify the protecton given to the in- 
sured, or to make the policy the controlling factor. On the 
contrary, the Legislature expressly provided that, as between 
the policy and the provisions of Pub. St., c. 170, the latter 
should govern. The form of policy there referred to must be 
the one then and now in use, for any other form was forbidden. 
No evidence being found of a legislative intent to deprive the 
parties of a jury trial upon this question, the language of the 
statute is to be given its ordinary meaning. The history of 
insurance legislation in this State is one of constant effort to 
provide for the speedy adjustment and payment of losses, to 
take away technical and inequitable defenses, and at the same 
time to protect insurers from fraudulent claims and vexatious 
suits. The statutes are to be so construed as to give effect to 
this purpose. It should not be defeated by a strained con- 
struction of the language of the contract, especially when, as 
in this case, the result would be to nullify the express provi- 
sions of the statute. The parties insured are entitled to a 
jury trial upon the question of the amount of their loss. 

The further defense is suggested that the actions are pre- 
mature, because they were brought within 60 days after formal 
proof of loss. The only ground for this objection is the stipu- 
lation in the policy that the insurers shall pay within 60 days. 
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From this it is argued that, until that time has elapsed, there 
is no default, and so no action can be maintained. Like the 
other defenses set up, this is answered by the statute :— 


If the company neglects to adjust the loss within fifteen 
days after receiving notice of it, * * * the insured may 
commence an action upon the policy.—Pub. St., ce. 170, § 9. 


If the notice of the amount awarded by two of the three 
arbitrators was an adjustment, suit might be brought at any 
time within six months after it was received: Id., § 10. If 
the notice was not an adjustment, the suits were properly 
brought because of 4 failure to adjust within 15 days after 
proof of loss. In neither view are the actions premature. As 
a decision of the question whether the notice was or was not 
an adjustment will be of no practical importance unless the 
insured fail to recover a larger sum (Id., § 13), it has not been 
considered. Case discharged. All concurred. 


SUPREME JUDICIAL COURT OF MAINE, 


BIGELOW 
v8. 


GRANITE STATE FIRE INS. CO.* 


The plaintiff, having an existing valid policy of insurance upon his stock of 
merchandise in the defendant company, procured of the Imperial Insur- 
ance Company a policy for additional insurance upon the same property. 
When he procured the insurance last named he informed the agent of the 
Imperial Company of the insurance then in force in the defendant com- 
pany. The Imperial Company issued to him a policy for additional 
insurance upon the same property in the form known as the “Maine 
Standard Policy,” prescribed by Pub. Laws 1895, c. 18, which contained 
the following stipulation: ‘This policy shall be void if the insured has 
now or shall hereafter make any other insurance on said property with- 
ont the assent in writing or in print of the company;” but did not other- 
wise assent in writing or in print to the prior existing insurance upon 
the property insured. Subsequently, and during the term named in the 
Imperial Company’s policy, his policy above named in the defendant 
company having expired, the plaintiff procured from the defendant com- 
pany, upon the same property, the policy in suit, also in the “ Maine 
Standard” form, and containing the stipulation above recited, but did 
not inform the defendant or its agents that the property was insured in 
the Imperial Company; and the fact of such insurance was not known to 
the defendant or its agent until after a loss had occurred, and the de- 
fendant company did not, therefore, assent in writing or in print to such 
prior insurance. A loss by fire having occurred, the Imperial Company, 
without resistance, paid to the plaintiff its proportion of the loss. The 


* Decision rendered, Feb..19, 1900. Official Syllabus. 
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plaintiff brings this suit upon his last-named policy in the defendant 
company to recover its alleged proportional part of the loss. 

Held, That the action is not maintainable because of the breach of the stipu- a 
lation above referred to. q 


An insurance company may waive, for the benefit of the assured, the stipu- 
lation above recited. 


Notice of prior existing insurance given to the agent of an insurance com- 
pany is notice to the company. , 
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P Forrest Goopwin, for Plaintiff. 4 

¢ Lesuiz C, Cornish, for Defendant. j 

3 Footer, J. : 

i This is an action of assumpsit upon a policy of insurance, 4 

4 dated February 138, 1896. The case is submitted to the law i 

i court on report. The history of the case is thus:— a 
February 13, 1895, the plaintiff obtained from the Granite a 
I State Fire Insurance Company a policy of insurance of that . 
i date upon his stock of merchandise and fixtures contained in 

| his store in Norridgewock, in the sum of $600, for the term of 

a one year. July 23, 1895, he obtained from the Imperial Insur- 

I ance Company a policy of insurance upon the same property 

I, in the sum of $600, for one year. February 13, 1896, he ob- 

i. tained from the defendant company the policy in suit upon the 

; same property in the sum of $600, for one year. 

a A fire occurred June 25, 1896, which destroyed a large por- 

tion of the property insured. In his proof of loss the plaintiff a 
Ri stated that the value of the property insured was $1,037.19, a 
i and that the value of the portion destroyed was $841,85. The f 
he policy in the Imperial Company and the policy in suit were a 
t. each in the form known as the “ Maine Standard Policy,” as E 
A required by Pub. Laws, 1895, ¢. 18. Each of said last-named 4 
bh policies contained this stipulation :— 

' This policy shall be void if the insured has now or shall 

! hereafter make any other insurance on said property, with- 

: out the assent in writing or in print of the company. 

a. 


+ When the plaintiff obtained his policy from the Imperial 

Company, July 23, 1895, he orally notified the agent of that 

ue company that he already had $600 insurance on the same prop- 
( erty in the Granite State Company under its policy of Febru- 
ary 13, 1895. When, however, he obtained the policy in suit, 
February 13, 1896, he did not inform the defendant company or 


a} its agent that the property was then insured in the Imperial 
Ae Company, and the defendant company had no knowledge of 


‘such prior insurance until after the loss occurred. i 
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The Imperial Insurance Company paid to the plaintiff, with- 
out resistance, its proportional part of the loss, under a stipu- 
lation in its policy that in case of other insurance it should pay 
only its proportion of the loss. The defendant, the Granite 
State Insurance Company, refused to pay any part of the loss, 
and the plaintiff has brought this suit against it, counting: 
upon its policy of February 13, 1896. The defendant company 
invokes the stipulation or condition above quoted from its 
policy, as to other insurance, and claims that the plaintiff’s 
failure to give it notice of the existing insurance in the In- 
perial Company under its policy of July 23, 1895, and to obtain 
the assent of the defendant company, in writing or print, to 
such insurance, enables it to avoid the policy in suit. 

The plaintiff meets this position of the defense by alleging 
that the policy of the Imperial Insurance Company was not, 
at the time when he took out the policy in suit, a valid con- 
tract of insurance, but was invalid and void, because the Im- 
perial Company did not assent in writing or in print to the 
insurance on the same property under the policy of the Gran- 
ite State Company of February 13, 1895; and that, therefore, 
the policy in suit is valid and binding upon the defendant, 
although he gave no notice to it of the policy of the Imperial 
Company, nor obtained its consent thereto. He asks this 
court to declare, in order that he may maintain this action, 
invalid his contract with the Imperial Company, though that 
company is not a party to this suit, and although that company 
has fully performed such contract on its part, and although 
the plaintiff has demanded and received, and still retains, the 
money paid by that company under such contract on account 
of the destruction of the property insured. This we cannot 
do; for we are of opinion that such contract of insurance in 
the Imperial Company was existing, valid, and binding at the 
time when the plaintiff obtained the policy in suit from the 
‘defendant company. 


The agent of the Imperial Insurance Company, when its 
policy was issued, had knowledge, derived from the plaintiff, 
that the property insured was also insured by the Granite 
State Fire Insurance Company by and under its policy of Feb- 
ruary 13, 1895. The agent’s knowledge was, in law, the - 
knowledge of his company: Hilton vs. Assurance Co., 92 Me., 
279. Having such knowledge, the Imperial Company issued 
‘its policy of July 23, 1895. It is true that the company did not 





80 Supreme Judicial Court of Maine. [Jan., 


assent to the prior insurance, unless the writing and delivery 
of its poiley was such assent, but the fact that the company 
issued its policy, and the further fact that it did not deny its 
liability under the policy, but paid its proportion of the loss, 
are sufficient evidence that the company waved the stipula- 
.tion in question. That an insurance company may, for the 
benefit of the assured, waive express stipulations or condi- 
tions contained in its policy is too thoroughly settled by this 
court to require citation of authorities. 

Although the act of 1895 prescribes the form of a standard 
policy and the stipulations to be contained therein, it does not 
restrict or abridge the right of waiver. In the case at bar the 
Imperial Company had knowledge of the prior contract of in- 
surance. Its failure to assent thereto “in writing or in print” 
was undoubtedly its own neglect or inattention. It would be 
a reproach to the law to hold that the company had not the 
right to waive such omission or failure. 

The defendant company, when it issued the policy in suit, 
had no knowledge or notice of the Imperial policy, and had no 
knoweldge of the fact until after the loss occurred. It could 
not and did not assent, in writing or in print, to such prior con- 
tract of insurance. There is no evidence of waiver on its part. 
By the express terms of the policy in suit, the defendant com- 
pany is absolved from all liability thereunder. 

Judgment for defendant. 

Emery, J., concurred in the result. 
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SUPREME COURT OF MISSISSIPPI. 


LEWIS 
v8. 


MUTUAL RESERVE FUND LIFE ASS'N.* 


Where it was offered to show that insured was old and illiterate and truth- 
fully answered questions asked her, but did not know contents of the ap- 
plication, which was not read to her or signed by her, but tilled through 
the fraud of the agent, a peremptory instruction for the defendant com- 
pany was error. 


D. A. Scort, for Appellant. 
Leroy Percy, for Appellee. 
WurtFlELp, C. J. 

The case made by the record is stronger against the appellee 
than was the case of this same company against Ogletree 
(Miss.). The two policies are identical. It might, therefore, 
be sufficient to reaffirm the doctrine of that case. But learned 
counsel has challenged the correctness of that decision upon 
the reasoning of many authorities cited by him. The trouble 
with counsel is that his authorities are not applicable to the 
case made by the facts in this record. What is this case? 
The offer was to show that the insured was an “ old, illiterate 
negro woman, unable either to read or write;” that she had 
nothing to do with the making of any false or fraudulent 
statements, but that she answered fully and truthfully the 
two questions asked her as to age and as to physicians who 
had treated her within five years, but that these answers were 
fraudulently falsified by the agent, Lawhorn, who wrote them 
down; that, in fact, said agent wrote all the answers to all 
the other questions without any knowledge on her part as to 
the answers he was writing down; that said application was 
not read over to her; that she did not sign the same, nor 
authorize any one to sign it for her; and that she had no 
knowledge of the contents of said application, her name being 
signed by her husband, at the request of Lawhorn, who said it 
would be all right. The first premium was paid, and is now 
retained by the company, no part of it being tendered back; 
the company insisting on the forfeiture of premiums provided 


* Decision rendered, April 16, 1900. 
VoL. XXX.—6. 
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for in case of void policy by reason of false answers, etc. The 
policy contained no abstract of the application, as in 
Fletcher’s Case (117 U. 8., 519), and there is no pretense that 
here, as in Ryan’s Case (41 Conn., 168), there is any testimony 
that the assured was a party to the fraud. Doubtless, fevered 
expressions may be found here and there in some of the opin- 
ions looking his way, referred to by learned counsel. But the 
opinions of courts often contain ill-advised expressions, unju- 
dicial in tone, and aside from decision. It is what is decided 
in any case, and that case as made by its facts, to which we 
look as authority, and not any and every thing that may have 
been carelessly or intemperately entered. Applying these 
tests to the two strongest cases counsel presents, what do we 
find? In Insurance Co. vs. Fletcher (117 U. S., 519) it clearly 
appears: First. * To the policy [page 520, 117 U. S., page 838, 
of Judge Field’s statement] was annexed a copy of the appli- 
cation, and upon it was indorsed the following notice in red 
type, and conspicuously printed,” setting out how examina- 
tion of such copy and abstract could be used for any correction 
of any mistakes, etc. This copy of the application was always 
with the assured, who could read it at any time; and at page 
534 (117 U. S., page 844), the court counts on this, saying 
that false answers could have been disclosed by an inspec- 
tion of the copy, and the court insists on this approval, 
at page 535 (117 U. S., page 845) of the application. 
Here the assured had nothing of the sort. Second. ‘“ There 
was no evidence that the application was not read by the 
assured before he signed it, or that there was any impo- 
sition practiced upon him; and, of course, no contention that 
he did not sign: Page 524, 117 U. S., page 840. The direct 
converse of all these propositions is offered to be proved here. 
Let it be noted, too, that at page 529 (117 U. S., page 841) the 
court say that where the fraud was solely the agent’s, and not 
the company’s, and the assured were innocent, justice would 
require that the contract be canceled, and the premiums re- 
turned, and that in that case the premiums—$888.26—were 
returned by the company, under the Missouri statute. Here 
the appellee holds on to the premium, although the necessary 
result of its argument is that there never was any contract 
binding on it. It says in one breath there was no contract at 
all, because of the agent’s fraud, and in the next it says the 
forfeiture clause of the contract was a good contract, and au- 
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thorized it to keep the premium. It cannot say that clause 
was the whole contract, for there would be no consideration, 
in its view, for that clause. The law is not so inconsistent as 
to sanction appellee’s view. What, now, is the case of Ryan 
vs. Insurance Co. (41 Conn., 168)? First. It is expressly stated 
at page 170 that the authority of the agent was limited to cer- 
tain named acts. Not so here. Second. But it is perfectly 
manifest that that case went off on the proven participation 
of the assured in the fraud of the agent. The collusion was 
abundantly shown, and no other decision could possibly have 
been rendered. See pages 172, 173. The court might be par- 
doned, in view of this established fact, the energy of its dec- 
laration that to uphold that suit would “ open a door to fraud, 
collusion, and legal robbery, unprecedented in the history of 
jurisprudence.” Certainly, this language is based directly on 
the proven “ collusion.” Assured signed the application, and 
could read. A case more entirely unlike the one at bar it 
would be difficult to find. Of course, comfort can be found for 
appellee in certain expressions in some of the opinions. But 
we are not to “ take isolated paragraphs, and blot out the bal- 
ance of the context,” as counsel correctly admonishes us. It 
is decision we must regard. We have compared these two 
cases with the one at bar, to show (because of our high regard 
for the learned counsel for the appellee, and our knowledge 
that he would not so earnestly press a proposition unless sat- 
isfied of its soundness) that this case is wholly unlike them, and 
the class of cases to which they belong, on its facts. How 
can it be inexcusable negligence not to read, when one cannot 
read? How can one be bound by an application he never 
signed, and whose contents he never knew? How can one 
ascertain and correct errors in the answers contained in an 
application, when the company keeps that, and puts no copy 
of it with the policy? What application has a case of estab- 
lished collusion between the agent and the assured to a case 
where there is no pretense of such proof? We are sure 
learned counsel must himself see his case fails. It was error 
to strike out the counter notice of plaintiff, and also to give 
the peremptory charge. In the very recent case of Supreme 
Lodge vs. Withers, the United States Supreme Court, speak- 
ing through Mr. Justice Brown, in an exceedingly able opin- 
ion, shows the true view to be taken in dealing with these 
clauses attempting to make the agent of the company the 
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agent of the insured, citing and quoting with approval Insur- 
ance Co. vs. Myers (55 Miss., 479), and correctly saying that 
the agency clause in that case was held to be “ void as involv- 
ing a legal contradiction.” Reversed and remanded. 


SUPREME COURT OF CALIFORNIA. 


MILWAUKEE MECHANICS’ INS. CO. 
v8. 


PALATINE INS. CO.* 


Where the original insurer procured a reinsurance contract terminating a 
day earlier than its own, and the property burned on the day suceeeding 
such termination, it cannot claim against the reinsurer in the face of the 
plain language of the contract, on the ground that custom showed an in- 
tention to make the two coterminous, 


E. M. McGraw, fur Appellant. 
Ryzanp B. Wattace, for Responden/. 
GaroutTte, J. 

This action is based upon a policy of reinsurance. Plaintiff, 
having issued a policy of insurance for one year upon certain 
personal property, made application to defendant for reinsur- 
ance. This application asked defendant to issue it a policy of 
reinsurance, covering the period from June 19, 1894, to June 
19, 1895, and the application was granted, and the policy is- 
sued. The property was destroyed by fire June 20, 1895. 
Plaintiff now contends that the policy of reinsurance issued 
by defendant covered the risk, inasmuch as its (plaintiff’s) 
policy upon the property covered the risk, being a policy run- 
ning from June 20, 1894, to June 20, 1895. It bases this con- 
tention upon the further claim that it was intended by both 
parties that the two policies of insurance should cover the 
same period of time. In other words, a mutual mistake of 
fact is relied upon, and additional relief in the form of a re- 
formation of the policy of reinsurance in this regard is asked. 
Plaintiff placed an expert witness upon the stand, and asked 
him three questions, to which objections were sustained, 
whereupon it rested its case, and a nonsuit was ordered. A 
“* Decision rendered, March 14,190. #2 
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great majority of the allegations of the complaint are admit- 
ted by the answer, but an important denial is made upon the 
matter of mutual mistake, and in this regard the answer al- 
leges: “ But, on the contrary, defendant avers that when it 
issued its policy of reinsurance, No. 260,084, to plaintiff, men- 
tioned in the complaint, it intended to reinsure the plaintiff 
for the time mentioned in said policy of reinsurance, and not 
otherwise, nor for any greater or different time than that ex- 
pressed in its said policy of reinsurance.” The three afore- 
said questions are as follows: (1) “Could any person con- 
versant with the business of insurance in San Francisco know 
readily from said application that said policy, No. 500,963, of 
the Milwaukee Mechanics’ Insurance Company was a policy 
for one year only?” (2) “ Under the customs of insurance pre- 
vailing in San Francisco, is the class of property described in 
the said application a class for which insurance is issued for 
more than one year?” (8) “ What was and is the custom of 
the insurance companies as to insuring the class of property 
described in the said application as to the time for which such 
insurance is written?” This whole case seems to hinge upon 
the proposition as to whether or not there was a mutual mis- 
take of fact in the making of the contract of reinsurance. Of 
course, it may be conceded that plaintiff made a mistake in 
applying for reinsurance from June 19th to June 19th, rather 
than from June 20th to June 20th. But we fail to find any- 
thing to indicate that the mistake was mutual. We see noth- 
ing to show a mistake upon the part of defendant. Defendant 
gave reinsurance upon the facts stated in the application. It 
had no other information upon the subject. The application 
asked for reinsurance from June 19th to June 19th, and such 
reinsurance was given. It appears to have made the exact 
contract it intended to make, and the court cannot make a 
different contract for it. This court cannot say it would have 
entered into a contract of reinsurance from June 20th to June 
20th, much less declare in the face of the plain letter of the 
contract to the contrary that it actually did enter into such a 
contract. It is said in Tesson vs. Insurance Co. (40 Mo., 33): 
“A court of equity has jurisdiction to re-form a policy of in- 
surance or other written contract upon parol evidence, where 
the agreement really made by both parties has not been cor- 
rectly incorporated into the instrument through accident or 
mistake in the framing of it; but both the agreement and the 
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mistake must be made out by the clearest evidence, according 
to the understanding of both parties as to what the contract 
was intended to be, and upon testimony entirely exact and 
satisfactory; and it must appear that the mistake consisted 
in not drawing up the instrument according to the agreement 
that was made.” Tested by the rule here declared, it seems 
that plaintiff falls far short of proving a cause of action. 

We pass to a consideration of the evidence proposed to be 
offered by plaintiff, assuming that answers to these questions 
would have been given in conformity with its theory of the 
case. Let us assume the answer to the first question to be in 
the affirmative. Then such answer does not strengthen plain- 
tiff’s case, for here the policy of reinsurance was issued for the 
period of one year. A negative answer to the second question 
would likewise present matter immaterial for the reason just 
suggested. Assuming that the answer to the third question 
would have disclosed that the general custom was to issue re- 
insurance policies for the same period of time covered by the 
original policy, still such evidence would not have the strength 
of a hair as against the plain letter of a contract prescribing 
a different period of time. Certainly, contracts of reinsurance 
could be made covering a period of time different from that 
covered by the original policy of insurance; and in the face of 
this contract, which prescribes a certain definite period of 
time, no general custom bearing upon these matters could 
stand for a moment. 

For the foregoing reasons, the judgment is affirmed. 

We concur: Harrison, J; Van Dyke, J. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


NATIONAL CONSTRUCTION CO. 
v8. 


TRAVELERS INS. CO.* 


Failure to give notice of accident for seven months after an accident, where 
the facts were known within a month, will defeat a claim under an in- 
demnity policy requiring immediate notice. 


Witiram Scuorterp and C. F. A. Smrrn, for Plaintiff. 

Sotomon Lincotn, for Defendant. 

Homes, C. J. 

This is an action upon a policy of insurance against liability. 
The plaintiff incurred a liability within the policy, and suf- 
fered a judgment. The defendant set up the breach of a con- 
dition that “immediate written notice shall be given this 
company of any accident and all alleged injuries, together 
with copies of all statements made by employees, and all other 
information in possession of the insured in any way relating 
to such accident.” At the trial the plaintiff contended that it 
had no knowledge definite enough to call for a notice during 
the time of its failure to give notice, and that the defendant 
had waived performance of the condition. The defendant 
asked the judge to rule that there was no evidence that the 
plaintiff gave the notice required, or that the defendant 
waived the condition, and to order a verdict. The requests 
were refused, and the case is here on exceptions to these re- 
fusals and to instructions in the charge inconsistent with the 
requests. 

The plaintiff’s liability was for personal injuries to one 
Bridget’ Nelson, suffered by her in Malden, in August, 1893. 
The evidence of waiver relied on is simply that when Bridget 
Nelson brought an action against the city of Malden, and no- 
tice was sent by the city to the plaintiff, and by the plaintiff 
to the defendant, to defend the action, the defendant, in the 
language of its general manager, “ did not refuse to look after 
the matter, in accordance with the terms of its policy.” But 
the letter in which these words occur protested that the de- 


* Decision rendered, May 17, 1900. 
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fendant had learned of the plaintiff's knowledge only within 
a few days, and insisted on the forfeiture. On September 11, 
1894,—the day this letter was written,—the defendant aban- 
doned the defense of the action against Malden, and later it 
declined to assume the defense of the action against the plain- 
tiff for the reason now insisted upon. 

The general superintendent of the plaintiff testified that he 
heard of the accident the next morning after it happened, 
with some particulars, and the name of the driver of a car 
connected with or close to the accident. Within ‘a month he 
knew the name of the woman who was hurt. He directed a 
subordinate to see the driver, and to make a report, but no 
word was sent to the defendant before March, 1894. If this 
testimony was believed, there was a clear breach of condition. 
It is unnecessary to rehearse other evidence on the same point. 
A part of it, at least, seems to have been undisputed. 
Whether the plaintiff knew more or less, it was bound to give 
immediate notice to the defendant of all the knowledge it pos- 
sessed if it wanted to save the policy. 

In his instructions to the jury the judge allowed them to 
find a waiver if the superintendent knew no more about the 
accident before March 4, 1894, than was communicated to the 
company. As there was no evidence of any communication 
before March, this instruction meant that the jury might find 
a waiver, if the plaintiff, in March, told all that it then knew. 
But, if the superintendent knew what he testified that he 
knew, there was a breach of the condition before March, for 
the superintendent’s knowledge was all acquired within a 
month or so from the accident in August, 1893; and it could 
not be contended that a report or communication in March, 
1894, was seasonable: Mandell vs. Insurance Co., 170 Mass., 
173, 177, 49 N. E., 110. There was no evidence that the defend- 
ant was informed of the fact that the company at about the 
time of the accident had this knowledge, and, if that fact was 
true, the supposed waiver would not be effectual unless at 
least the defendant knew that it not merely was dispensing 
with a further report, but also was doing away with an 
already absolute defense. 

For the purposes of the case we may assume without decid- 
ing that the clause of the policy, “ No agent has power to 
waive or alter anything in this policy,” would not apply to 
conduct of the general manager, that the defense of the first 
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suit would be evidence of a waiver if the defendant knew of the 
forfeiture, and that the defendant could waive its defense con- 
clusively by a simple election to do so: Oakes vs. Insurance 
Co., 135 Mass., 248, 249; Roby vs. Insurance Co., 120 N. Y., 510, 
517, 24 N. E., 808. But still, if the testimony was true which 
showed that the plaintiff had received information which 
should have been communicated to the defendant long before 
March, 1894, there was no evidence of a waiver, because there 
was no evidence that the fact of the plaintiff’s previous in- ~ 
formation and forfeiture of its rights under the policy were 
known to the defendant. 

We have little doubt that the judge at the trial took the 
same view of the law that we do, and a portion of the charge 
comes very near to expressing it; but he also used language 
which naturally woud be understood to make the only ques- 
tion to be whether the plaintiff communicated its information 
about the accident in March. He used this language at the 
end of the charge, and upon his attention being called to the 
point, he said that he ould leave that as it was. 

Exceptions sustainea 


~~ + 


SUPREME COURT OF GEORGIA. 


HAMILTON 
v8. 


MUTUAL BEN. LIFE INw. CO.* 


Where upon default in the payment of a premium due upon a policy of life 
insurance, the company, as was its right to do under the terms of the pol- 
icy, applied the net reserve, less certain indebtedness due the company, to 
the credit of the insured at the date of such default to “the purchase of 
nonparticipating term insurance for the full amount insured by” the pol- 
icy, and the insured lived longer than such term insurance had to run, no 
recovery can be had upon the policy. 


When, under the terms of such a policy, it appeared that the “ nonpartici- 
pating term insurance” would be in force a period of time fixed by the 
‘* company’s rate published and in force at” the time such term insurance 
was to be granted, an objection to parol evidence offered to show what 
were the company’s published rates for such insurance, on the ground 
that ‘‘the construction of the contract was for the court,” was not meri- 
torious. 


C. J. Toornton, A. E. Toornton, and O. M. Corsert, for Plaintiff in 
Error. 


Brannon, Hatcuer & Martin, fur Defendant in Error. 


* Decision rendered, Dec. 2, 1899. Syllabus by the Court. 
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Coss, J. 

This was an action upon a policy of life insurance issued by 
the defendant on Octaber 2, 1891, upon the life of John C. 
Hamilton, in the sum of $2,000, payable to Caroline Hamilton, 
the wife of the insured, and the plaintiff in the present case. 
The uncontradicted evidence establishes the following facts: 
The insured died March 18, 1895. Two annual premiums were 
paid on the policy, but default was made in the payment of 
-the third premium, due September 19, 1893. On this date the 
“net reserve ” to the credit of the insured on the books of the 
defendant company was $38.04. The company had loaned the 
insured on his policy $14.22, and this amount, together with 
the agreed rate of interest thereon, deducted from the net re- 
serve, left to his credit the sum of $18.04. The policy provides 
that when, after two full annual premiums shall have been 
paid, it shall become void solely on account of nonpayment of 
any premium, the net amount due the insured at the date of 
the default shall, upon surrender of the policy, and request by 
the insured, be applied to the purchase of paid-up insurance 
(that is, insurance upon which no further premiums are to be 
paid), in whatever amount the sum due him will purchase 
under the terms of his policy. The policy further provides 
that, if no request for paid-up insurance is made, the sum due 
the insured “shall be applied by the company, as a single pre- 
mium, at the company’s rate published and in force” at the 
date of the default, “ to the purchase of nonparticipating term 
insurance for the full amount insured.” The evidence showed 
that the insured did not surrender his policy and request a 
paid-up policy, in compliance with that provision of the policy 
first above referred to; and it further shows that, under the 
company’s published rates, extended or term insurance was 
granted to the insured for a period of 328 days from Septem- 
ber 19, 1893. From the above-recited facts, it will be seen at 
once that the controlling question to be decided is for what 
period of time, under the terms of the policy, the insurance 
continued in force after the default in payment of the pre- 
mium. The only portion of the policy bearing upon this mat- 
ter is that set out above, which provides that the period of 
time the term insurance shall be granted is determined by the 
“company’s rate published and in force” at the time the 
policy became void for nonpayment of premium. There being 
uncontradicted evidence that, according to this rate, the in- 
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surance was in force for only 328 days after this time, and the 
insured having lived until March 13, 1895, the insurance was 
not in force at the date of his death. There could, therefore, 
be no recovery for the plaintiff, and the granting of a nonsuit 
was proper. 

2. The defendant introduced parol evidence to show for what 
period of time, under the company’s published rates, the ex- 
tended or term insurance granted to the insured was in force. 
The plaintiff objected to this evidence on the ground that “the 
construction of the contract was for the court.” The policy 
did not undertake to set out the periods of time for which ex- 
tended insurance would be granted, and hence there was no 
room for construction as to this matter. The objection 
urged to the admissibility of the evidence was, therefore, not 
meritorious. Whether or not it should have been excluded 
for any other reason, we do not decide. 

Judgment affirmed. All the justices concurring. 


COURT OF APPEALS OF KENTUCKY. 


COMMONWEALTH 
v8. 
GAITHER.* 


Under Ky. St. § 633, which provides for the punishment of any person acting 
as the agent of an insurance company without first procuring a license 
from the insurance commissioner, and declaring that any person shall be 
deemed an agent who ‘‘ solicits and receives application for insurance on 
behalf of any insurance company, or transmits for any person other than 
himself an application for insurance,” or ‘‘ who shall, in any manner, 
directly or indirectly, aid or assist in transacting the insurance business 
of any insurance company,” one who, without license, solicits insurance 
at the request of an agent, even though without the knowledge of the 
principal, is guilty. 


W. F. Brapsnaw and Currron J. Prart, for the Commonwealth. 


Burnam, J. 
Appellee was charged by the Grand Jury of McCracken 
County with the offense of acting as agent of a foreign life in- 
surance company, and as such soliciting and receiving an ap- 
plication for insurance on behalf of said company from one 


* Decision rendered, Jan. 20, 1900. From Southwestern Reporter. 
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Gleason, without first procuring a license from the insurance 
commissioner to act as such agent. The trial resulted in a 
verdict and judgment of acquittal. 

Appellee testified “ that he was employed by one Greer to 
solicit insurance for the United States Benevolent Society of 
Saginaw, Mich, and that he solicited an application from Glea- 
son, wrote out the application himself on some blank forms 
furnished him by Greer, and that after Gleason had signed 
the application he collected from him five dollars, the initia- 
tion fee, and delivered both the application and money to 
Greer, who mailed it to the society at Saginaw, Mich.; that at 
the time he presented the application to Gleason he was not 
in the employ of the United States Benevolent Society of 
Saginaw, Mich., nor authorized by them to solicit insurance or 
aid in the transaction of their business; that he was employed 
solely by Greer to solicit for him, and that he did not deliver 
the policy issued by the association to Gleason.” Upon the 
trial, the jury were told,in the fourth instruction given to them 
by the court, that, “in order for the defendant to have been the 
agent of the insurance company, said company must have ap- 
pointed him such agent; and unless you shall believe from the 
evidence, beyond a reasonable doubt, said company had so 
appointed defendant its agent, or unless the company knew of 
the service he rendered at the request of Greer and ratified it, 
the law is for the defendant, and you will find him not guilty.” 
This prosecution is based on section 633 of the Kentucky Stat- 
utes, which is as follows:— 

Licenses to agents of foreign companies must be renewed 
annually in the same manner as original licenses, upon a 
finding by the commissioner that the company represented 
by the agent has fully complied with the law, and maintains 
its required capital and reserve; and whoever solicits and 
receives application for insurance on behalf of any insur- 
ance company, or transmits for any person other than him- 
self an application for insurance, or a policy of insurance to 
or from such company, or advertises that he will receive or 
transmit the same, or who shall, in any manner, directly or 
indirectly, aid or assist in transacting the insurance busi- 
ness of any insurance company, shall be held to be the agent 
of such company, within the meaning of this article, any- 
thing in the policy or application notwithstanding; and any 
person acting as the agent of any company within the 
meaning of this section, without first procuring and having 
a license from the commissioner to act as such agent, or, 
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after such license has expired, been suspended or revoked, 

or who shall procure any premium or obligation therefor by 
_ fraudulent representations, shall be deemed and held to be 

guilty of a misdemeanor, and upon conviction of such of- 
fense, shall be fined not less than fifty nor more than one 
hundred dollars for each offense. 

In this case, the United States Benevolent Society of 
Saginaw, Mich., had no authority to do business in this State, 
and appellee had received no license from the insurance com- 
missioner to represent them as agent. At the common law, 
an agent was one who undertook to transact some business for 
another by the authority and on account of the latter, and to 
render an account of it; but the statute is much broader in its 
terms and application, and holds one to be an agent “ who 
solicits and receives application for insurance on behalf of any 
insurance company, or who shall, in any manner, directly or 
indirectly, aid or assist in transmitting the insurance business 
of any insurance company;” whether he had been authorized 
to act as such agent by the company or not. The object of the 
law is to protect citizens of this State from bankrupt and 
fraudulent insurance companies, as well as to secure the pay- 
ment of some revenue from foreign insurance companies for 
the right to do business in this State, and the statute would 
be futile to effect these ends if unlicensed persons could solicit 
insurance and transact the business of the company as sub- 
agents, and escape the penalty denounced by the statute be- 
cause they had not received their appointment directly from 
the company, or unless the company knew such services were 
rendered at the request of their authorized agent. 

The court erred in giving to the jury instruction No. 4. 
They should have been instructed in accordance with the 
terms of the statute, which clearly defines the acts which con- 
stitute the agency therein denounced. For reasons indicated, 
the judgment is reversed, and cause remanded for proceedings 
consistent herewith. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Apprication Nor ArracuHep To Poricy. 

The Court of Appeals of Kentucky, in the case of Provident 
Savings Life Assurance Society vs. Puryear’s Admr., decided 
Noy. 22, 1900, held, that the provision of the statute of that 
State, requiring the application to be attached to the policy in 
order to be a part of the contract applies to old-line, as well as 
assessment companies, and where not so attached a stipulation 
in it regarding death by suicide is no part of the contract. 


AssEssMENT Company.—NONPAYMENT OF ASSESSMENT. 

In the case of Miles vs. Mutual Reserve Fund Life Associa- 
tion, decided on Noy. 16th by the Supreme Court of Wisconsin, 
it was held that the burden of proof is on the company alleging 
nonpayment of assessment. Where the constitution provided 
that an assessment should be made on dates determined by 
the board of directors, for such sum as the executive commit- 
tee might determine, an assessment authorized by resolution 
of the board as to date, and by resolution of the executive com- 
mittee as to amount, was not avoided by the fact that the 
power to make it had been delegated by the board to the ex- 
ecutive committee. An assessment received after forfeiture, 
on condition that insured was in health, and whose return was 
promptly tendered on learning that insured was very ill, and 
died the following day, did not waive a forfeiture. 


Benevotent Socrery.— BENEFICIARIES. 

In the case of Tepper vs. Supreme Council of Royal Arca- 
num et al., decided by the Court of Errors and Appeals of New 
Jersey, Nov. 19, 1900, the following syllabus was furnished by 
the court :— 


In the supplement, passed in 1882, of the Massachusetts 
statute of May 9, 1877. providing for the organization of 
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beneficial societies, the word “ relatives.” includes relatives 
of marriage as well as relatives by blood. 

The constitution and by-laws of the Supreme Council of 
the Royal Arcanum permit benefits to be made payable to 
the “members of the family ” of the member designating 
them. Held, That stepchildren of the member, who had 
been brought up in the household, could lawfully be desig- 
nated, even after they had married and left his household. 

According to the decisions of the Supreme Court of Mas- 
sachusetts, if a society organized under the Massachusetts 
statute of 1877 issues a beneficial certificate in favor of per- 
sons who are included in the statutory classes of benefici- 
aries,, but are not included in the classes covered by the con- 
stitution and by-laws of the society, a rival claimant of the 
benefit cannot set up lack of authority in the society to 
make such persons beneficiaries. 

A member of the Royal Arcanum, in his application for a 
benefit certificate, described his stepchildren as “ my chil- 
dren,” naming them as the beneficiaries. Held, That, if this 
was a misdescription which rendered voidable the certificate 
thereupon issued, the society only could take advantage of 
the defect, and that its answer in the cause, averring its 
readiness to pay the certificate, filed after full notice of the 
truth, was a waiver of the objection, and a ratification of the 
contract. 


i 


4 Ce cea 


AssiGNMENT OF Wirer’s Poticy.—FRraup.* 
In the case of Nunte et al. vs. Townsend, decided by the Su- 


O7 


preme Court of Arkansas, Oct. 27, 1900, it was held that 


It cannot be urged as a defense against an assignment of a 
policy of life insurance that the beneficiary was induced to 
make the assignment through fraud and false representa- 
tions on the part of her husband; the insured, where it is not 
shown that the assignee was a party to the fraud. 

Where evidence that a loan was usurious is conflicting, 
and that offered by plaintiff is not clear and satisfactory, it 
is not sufficient to sustain the contention. 

The addition to an assignment of an insurance policy of a 
statement that the loan which was the consideration of the 
assignment was to be repaid on notice of 30 or 60 days by 
the assignee does not constitute an alteration of the assign- 
ment, being nothing more than a memorandum. 

Under Sand. & H. Dig. (§§ 4945, 4946), providing that a 
married woman may bargain, sell, transfer, and convey her 
separate personal property; and section 489, providing that 
all agreements and contracts in writing for the payment of 
money, or for both money and property, shall be assignable, 


* Syllabus from Southwestern Reporter. 
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—a wife may assign her interest in a policy of life insurance 
in which she is the beneficiary, though section 4944 provides 
that a married woman may effect insurance on the life of her 
husband, the proceeds of which shall be payable to her, free 
from the claims of the representatives of her husband or his 
creditors. 

Where a life insurance policy was made payable to in- 
sured’s wife, and, in the event of her prior death, to the rep- 
resentatives of insured, subject to his right to change the 
beneficiary, the insured is entitled to change the beneficiary 
at any time without consent of the wife, and an assignment 
by the insured and his wife operated as such change, though 
Sand. & H. Dig. (§ 4944) provides that a wife may effect in- 
surance on the life of her husband in her own name, or that 
of another, and that the proceeds of such insurance shall be 
exempt to her from the claims of the husband’s representa- 
tives or creditors. 

Defendant and plaintiff both claimed as assignees of cer- 
tain policies of life insurance. Defendant’s contention was 
that the later assignment to it was without notice of an 
assignment to plaintiff. The assignment to plaintiff was 
executed long prior to that to defendant, and notice was 
given to the general manager of the company prior to de- 
fendant’s notice of its claim. The assignment to defendant 
was of policies of insurance amounting to $17,000. It was 
executed two or three days after the insured’s death, while 
the beneficiary, who was insured’s wife, was overwhelmed 
with grief, and in consideration of $2,000 paid her by de- 
fendant firm, with whom her son-in-law was connected, and 
for the ostensible purpose of paying defendant $5,000, which 
insured owed it. Immediately after the assignment to the 
defendant, it notified the insurance company by telegram, 
showing an effort to be ahead of others in giving notice. 
Held sufficient to show that the later assignment was made 
for a fraudulent purpose, in which defendant participated. 


ConrTAINED IN. 

In the case of Loventhal vs. Home Ins. Co., decided by the 
Appellate Division of the Supreme Court of New York, Nov. 
7, 1900, it was held that wearing apparel insured while located 
and contained at a specified building, and not elsewhere, were 
not covered while on a line extending over the rear yard to ad- 
joining premises, whose fire caused their loss. 
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UNITED STATES SUPREME COURT. 


OcTOBER TERM, 1900. 


WASHBURN & MOEN MFG. CO., Petitioner, 


v8. 


RELIANCE MARINE INS. CO., Limirep.* 


The memorandum of a marine policy warranted goods free from average un- 
less general, and a rider on the margin warranted them free of particu- 
lar average, but liable for absolute total loss of a part if amounting to 5 
per cent. 


Held, That the rider merely qualified the memorandum by allowing recovery 
for an actual total loss of part which could not otherwise be had. 


In a marine contract —s on general principles of commercial law for 
its construction, courts of the United States are not bound to accept 
doctrines laid down by the State court when the contract was made. 


The general rule that a damage exceeding 50 per cent justities abandonment 
and recovery for a total loss does not apply to articles in respect to which 
the exception of particular average excludes,a constructive total loss. 


Where the consignee refuses to accept undamaged goods and wrongfully at- 
tempts to abandon to the insurer, who refuses to accept, the latter is not 
liable for loss through this forced sale. 


Where the insurer has stipulated that its acts in attempting to preserve the 
goods shall not be considered an acceptance of abandonment, its acts in 
carrying them from a place where there was no agent of insured nor ade- 
quate means of protection to another where there were facilities for their 
proper care and handling will not be considered an acceptance of an at- 
tempted abandonment. 


Statement of facts by Futxer, C. J. 


This was an action at law brought in the Superior Court of 
Massachusetts for the county of Suffolk, and thence removed 
into the Circuit Court of the United States for the District of 
Massachusetts, by the Washburn & Moen Manufacturing 
Company against the Reliance Marine Insurance Company 
(Limited) of London, England, on a policy of marine insurance 
taken out, March 15, 18938, in the sum of $48,800, on a cargo of 
wire shipped from Boston to Velasco, Tex., on the schooner 
Benjamin Hale, John Hall, master. 3 

The memorandum clause of the policy ran thus:— 

Memorandum. It is also agreed that bar, bundle, rod, 
hoop, and sheet iron, wire of all kinds, tin plates, steel, mad- 
der, sumac, wickerware, and willow (manufactured or other- 
wise), salt, grain of all kinds, tobacco, Indian meal, fruits 

(whether preserved or otherwise), cheese, dry fish, hay, 

vegetables and roots, rags, hempen yarn, bags, cotton bag- 


* Decision rendered, Oct. 15, 1900. 
VoL. XXX.—7. 





United States Supreme Court. [ Feb., 


ging, and other articles used for bags or bagging, pleasure 
carriages, household furniture, skins and hides, musical in- 
struments, looking-glasses, and all other articles that are 
perishable in their own nature, are warranted by the as- 
sured free from average, unless general; hemp, tobacco 
stems, matting, and cassia, except in boxes, free from 
average under 20 per cent unless general; and sugar, flax, 
flaxseed, and bread are warranted by the assured free from 
average under 7 per cent unless general; and coffee in bags 
or bulk, pepper in bags or bulk, and rice, free from average 
under 10 per cent unless general. 

And on the margin the following was stamped or written :— 


Free of particular average, but liable for absolute total 
loss of a part if ainounting to five (5) per cent. 
It was also provided :— 


And in case of any loss or misfortune, it shall be lawful 
and necessary to and for the assured, their factors, ser- 
vants, and assigns, to sue, labor, and travel for, in, and 
about the defense, safeguard, and recovery of the said goods 
and merchandise, or ‘any part thereof, without prejudice to 
this insurance; nor shall the acts of the insured or insurers 
in recovering, saving, and preserving the property insured, 
in case of disaster, be considered a waiver or an acceptance 
of an abandonment; to the charges whereof the said as- 
surers will contribute according to the rate and quantity of 
the sum herein insured. 

The Benjamin Hale sailed for Velasco, March 31, 1893, and 
on April 15 ran ashore on Bahama Banks, but, after throwing 
overboard 200 reels of barbed wire, floated and proceeded. 
On the night of April 19 the schooner again ran ashore, on 
Bird Key, near Dry Tortugas, and largely filled with water. 
Wreckers came on board April 21. The master went to Key 
West, and from thence telegraphed the Washburn & Moen 
Company, April 24, that the vessel was ashore, and that he 
thought the loss was total. April 24, 25, or 26, the agent of 
that company told the agent of the insurance company, in Bos- 
ton, “ what he knew in regard to the troubles, and said that 
he wished to abandon the cargo to the underwriters.” April 
29 a written notice of abandonment was given, which the in- 
surance company explicitly declined to accept. The master 
returned at once with further assistance, reaching the wreck 
the morning of April 25, and the vessel was floated April 29, 
and finally taken to Key West, arriving May 4. The captain 
testified that “from the time the vessel went ashore until she 
came off they were taking the cargo out as they could, so as to 
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get her off. * * * Think about one-half of cargo was dis- 
charged on the reef, of which he thinks about 1,300 reels were 
dry.” This was substantially all carried to Key West, where 
the unloading was completed May 10. 

Captain Hall made a memorandum at Key West as to the 
condition of the cargo when landed there. From this it ap- 
peared that out of 13,051 reels of barbed wire, shipped from 
Boston, 12,277 (or 12,625) were landed at Key West, of which 
89 were perfectly dry, and 10,448 had received “ hardly per- 
ceptible ” damage. Of plain wire, 1,102 bundles were shipped, 
and all landed at Key West, and 464 were stated to be nearly 
dry. Five reels of salamander wire and a wire rope were all 
landed and transshipped dry and unimpaired; also 243 kegs of 
staples out of 249; and 478 bundles of hay bands out of 1,050. 

Libels for salvage were filed against vessel and cargo at 
Key West, and the schooner condemned and sold, but the 
cargo was released and the amount decreed in respect thereof 
paid by the insurance company. 

The goods were forwarded from Key West to Velasco on 
the schooner Cactus, where they were tendered to the Wash- 
burn & Moen Company, which refused to receive them. That 
company again abandoned, and the insurance company again 
declined to accept abandonment. 

At this time a very large part of the goods existed in specie, 
and a considerable part was practically uninjured. There 
were no facilities for handling, and no market for, barbed wire 
at Key West, but there were at Velasco, which was also but 
sixty miles by rail from Houston, the headquarters of the gen- 
eral agent of the manufacturing company in Texas. 

The goods were afterwards sold by order of court on the 
libel of the master of the Cactus for freight, demurrage, and 
expenses, and realized $10,000. Plaintiff was not present, 
and made no bid at the sale. 

As the cost of saving the cargo and bringing it to Key West, 
and expenses there, exceeded the sum realized at forced sale, 
and the freight to Velasco added some hundreds of dollars to 
that, plaintiff contended that the cost was more than the 
value at Key West and at Velasco. 

In respect of the forwarding of the cargo from Key West to 
Velasco, the charter party was signed by Captain Hall as 
master of the Benjamin Hale. This was in Boston. several 
days after Hall had left Key West, but there was evidence 
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that he had previously authorized the agents of the vessel at 
Key West, and who paid for the discharge of the cargo there, 
to charter the Cactus, and the second bill of lading was signed 
by one of them as attorney, in fact, for Captain Hall, and 
stated that the goods were shipped by him. 


The agent for the board of underwriters testified that he in- 

structed the agent at Key West to see that a vessel was se- 
cured and the cargo properly shipped to Velasco, according 
to the original bill of lading; that Hall authorized the Cactus 
to be chartered; and that he always insisted that Hall should 
forward the cargo; while Hall said that he received a request 
from defendant’s agent to so forward. 
_ The Circuit Court ruled that the defendant was not liable 
for a constructive total loss; that the transshipment of the 
cargo at Key West, though made by the underwriters as he 
thought it was, did not, under the circumstances, make them 
liable for the property as underwriters; and that “ inasmuch 
as a portion of this cargo—a considerable portion, including 
the staples and a very large percentage of the fencing wire— 
was at Key West in a condition to be transshipped, and did, 
in fact, arrive at Velasco in specie, and suitable for the pur- 
poses for which it was intended, although not so suitable as 
it would have been if it had not been submerged in the sea,” 
there was no absolute total loss of the whole. 

It was agreed that there was an actual total loss of parts of 
the cargo to the amount of $2,500 and that, under the views 
expressed by the court, plaintiff was entitled to a finding that 
there was a constructive total loss. 

Accordingly a verdict was directed for $2,500, and a special 
verdict “ that there was a constructive total loss.” 

Judgment was rendered in favor of plaintiff, and each party 
prosecuted a writ of error from the Circuit Court of Appeals. 

That court concurred in the rulings of the Circuit Court, but 
was of opinion that the cargo was forwarded from Key West 
to Velasco under authority of the captain of the Benjamin 
Hale: 50 U.S. App., 231. 

Judgment having been affirmed, the Washburn & Moen 
Manufacturing Company applied for and obtained a writ of 
certiorari from this court. 

Errors were relied on by petitioner, in substance. that the 
Cireuit Court erred in not ruling that plaintiff was entitled to 
recover for a constructive total loss under the policy; and in 
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not allowing the question whether there was an absolute 
total loss to go to the jury; or the question whether defend- 
ant had accepted plaintiff’s abandonment of the cargo. 


Evaene P. Carver and Epwarp E. Biopeerr, for Petitioner. 
F. J. Stimson, for Respondent. 


Opinion by Futter, C. J. 

By the memorandum, wire of all kinds was expressly “ war- 
ranted by the assured free from average unless general;” and 
hy the rider, 

Free of particular average, but liable for absolute total 

loss of a part if amounting to 5 per cent. 

The memorandum and marginal clauses were in pari ma- 
teria, and to be read together. They were not contradictory, 
and the rider merely operated to qualify the memorandum by 
wlowing recovery for an actual total loss in part, which could 
not otherwise be had. In other words, the qualification was 
manifestly inserted so that, while conceding that under the 
memorandum clause no liability was undertaken for a con- 
structive total loss, but only a liability for an actual total 
loss, the insurers might be held for an actual total loss of a 
part. 

The contracting parties thus recognized the rule that arti- 
cles warranted free of particular average, or free from average 
unless general, are insured only against an actual total loss. 

The warranty or memorandum clause was introduced into 
policies for the protection of the insurer from liability for any 
partial loss whatever on certain enumerated articles, re- 
garded as perishable in their nature, and upon certain others 
nope under a given rate per cent. This was about 1749, and 
since then, in the growth of commerce, the list of articles 
freed by the stipulation from particular average has been en- 
larged so as to embrace many, which, though they may not be 
inherently perishable, are, in their nature, peculiarly suscepti- 
ble to damage. 

The early form ran as follows :— 

Corn, fish, salt, fruit, flour, and seed are warranted free 
from average, unless general, or the ship be stranded; sugar 
tobacco, hemp, flax, hides, and skins are warranted free 
from average under five pounds per cent; and all other 
goods, and also the ship and freight. are warranted free 


from average under three pounds per cent unless general, or 
the ship be stranded. 
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In 1764 Lord Mansfield in Wilson vs. Smith (8 Burr., 1550), 
held that the word “ unless” meant the same as “ except,” 
and that “ the words ‘ free from average unless general’ can 
never mean to leave the insurers liable to any particular 
average.” 

In Cocking vs. Fraser (4 Dougl., 295, 1785) the Court of 
IKXing’s Bench held, Lord Mansfield and Mr. Justice Buller 
speaking, that the insurer was secured against all damage to 
memorandum articles, unless they were completely and actu- 
ally destroyed so as no longer physically to exist. 

Chancellor Kent, in his Commentaries, commended this rule 
aus “very salutary, by reason of its simplicity and certainty, 
* * * considering the difficulty of ascertaining how much 
of the loss arose by the perils of the sea, and how much by the 
perishable nature of the commodity, and the impositions to 
which insurers would be liable in consequence of that diffi- 
culty;” and declared that, notwithstanding the authority of 
Cocking vs. Fraser had been shaken in England, the weight of 
authority in this country was “in favor of the doctrine that, 
in order to charge the insurer, the memorandum articles must 
be specifically and physically destroyed, and must not exist in 
specie.” He added, however, that it had been “ frequently a 
vexed point in the discussion, whether the insurer was holden, 
if the memorandum articles physically existed, though they 
were absolutely of no value:” 8 Kent, Ist ed., 1828, 244; 12th 
ed., *296. 

The general rule is firmly established in this court that the 
insurers are not liable on memorandum articles, except in 
case of actual total loss, and that there can be no actual 
total loss where a cargo of such articles has arrived, in 
whole or in part, in specie, at the port of destination, 
but only when it is physically destroyed, or its value ex- 
tinguished by a loss of identity: Biays vs. Chesapeake Ins. 
Co. (1813), 7 Cranch, 415, 3 L. ed., 389; Marcardier vs. Chesa- 
peake Ins. Co. (1814), 8 Cranch, 39, 3 L. ed., 481; Morean vs. 
United States Ins. Co. (1816), 1 Wheat., 219; Hugg vs. Augusta 
Ins. & Bkg. Co. (1849), 7 How., 595; Great Western Ins. Co. vs. 
Fogarty (1873), 19 Wall., 640. And see Robinson vs. Common. 
wealth Ins. Co., 3 Sumn., 220, Fed. Cas. No. 11,949; Marean vs. 
United States Ins. Co., 3 Wash. C. C., 256, Fed. Cas. No. 9,064. 

Biays vs. Chesapeake Ins. Co. was a case of insurance upon 
hides, of which some were totally lost; some were saved in a 
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damaged condition; and some were uninjured. This court 
overruled the contention that there could be a total loss as to 
some of them, notwithstanding the memorandum clause, and 
Mr. Justice Livingston said :— 

* Whatever may have been the motive to the introduction 
of this clause into policies of insurance, which was done as 
early as the year 1749, and most probably with the intention 
of protecting insurers against losses arising solely from a de- 
terioration of the article, by its own perishable quality; or 
whatever ambiguity may once have existed from the term 
average being used in different senses; that is, as signifying a 
contribution to a general loss and also a particular or par- 
tial injury falling on the subject insured, it is well under- 
stood at the present day, with respect to such [memo- 
randum] articles, that underwriters are free from all partial 
losses of every kind, which do not arise from a contri- 
bution towards a general average. It only remains, then, to 
examine, and so the question has been properly treated at bar, 
whether the hides. which were sunk, and not reclaimed, con- 
stituted a total or partial loss within the meaning of this 
policy. It has been considered as total by the counsel of. the 
assured, but the court cannot perceive any ground for treating 
it in that way, inasmuch as out of many thousand hides which 
were on board, not quite 800 were lost, making in point of 
value somewhat less than one-sixth part of the sum insured 
by this policy. If there were no memorandum in the way, 
and the plaintiff had gone on to recover, as in that case he 
might have done, it is perceived at once that he must have 
had judgment only for a partial loss, which would have been 
equivalent to the injury actually sustained. But without 
having recourse to any reasoning on the subject. the proposi- 
tion appears too self-evident not to command universal as- 
sent, that when only a part of a cargo, consisting all of the 
same kind of articles, is lost in any way whatever, and the 
residue (which in this case amounts to much the greatest part) 
arrives in safety at its port of destination, the loss cannot but 
be partial, and that this must forever be so, so long as a part 
continues to be less than the whole. This loss, then, being a 
particular loss only, and not resulting from a general average. 
the courtisof opinion that the defendants are not liable for it.” 

In Marcardier vs. Chesapeake Ins. Co. some of the goods in- 
sured were warranted “free from average unless general,” 
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and damages were claimed for a constructive total loss of 
these goods, but the claim was disallowed. After stating the 
American rule that a damage of ordinary goods exceeding 50 
per cent entitles the insured to recover for a constructive 
total loss, Mr. Justice Story continued :— 

“ But this rule has never been deemed to extend to a cargo 
consisting wholly of memorandum articles. The legal effect 
of the memorandum is to protect the underwriter from all 
partial losses; and if a loss by deterioration, exceeding a 
moiety of value, would authorize an abandonment, the great 
object of the stipulation would be completely evaded. It 
seems, therefore, to be the settled doctrine that nothing short 
of a total extinction, either physical or in value, of memoran- 
dum articles at an intermediate port, would entitle the in- 
sured to turn the case into a total loss, where the voyage is 
capable of being performed.” 

In Robinson vs. Commonwealth Ins. Co. (8 Sumn., 220, Fed. 
Cas. No. 11,949), where a clause in the policy exempted the in- 
surers from liability for any partial loss on goods esteemed 
perishable in their own nature, and the goods insured were 
held to be perishable, the same eminent judge charged the 
jury :— , 

“The principle of law is very clear that, as this is an insur- 
ance on a perishable cargo, the plaintiff is not entitled to re- 
cover, unless there ‘has been a total loss of the cargo by some 
peril insured against. If the schooner had arrived at the port 
of destination, with the cargo on board, physically in exist- 
ence, the plaintiff would not have been entitled to recover, 
however great the damage might have been by a peril insured 
against, even if it had been 99 per cent or, in truth, even if the 
cargo had there been of no real value.” 

Part of the cargo in Morean vs. United States Ins. Co. was 
warranted free from average unless general, and Mr. Justice 
Washington said :— 

“All considerations connected with the loss of the cargo, in 
respect to quantity or value, may at once be dismissed from 
the case. As to memorandum articles, the insurer agrees to 
pay for a total loss only, the insured taking upon himself all 
partial losses without exception. 

“Tf the property arrive at the port of discharge, reduced in 
quantity or value, to any amount, the loss cannot be said to be 
total in reality, and the insured cannot treat it as a total, and 
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demand an indemnity for a partial, loss. There is no instance 
where the insured can demand as for a total loss, that he 
might not have declined an abandonment, and demand a par- 
tial loss. But if the property insured be included within the 
memorandum, he cannot, under any circumstances, call upon 
the insurer for a partial loss, and, consequently, he cannot 
elect to turn it into a total loss. * * * The only question 
that can possibly arise, in relation to memorandum articles 
is whether the loss was total or not; and this can never hap- 
pen where the cargo, or a part of it, ‘has been sent on by the 
insured, and reaches the original port of its destination. 
Being there specifically, the insurer has complied with his en- 
gagements; everything like a promise of indemnity against 
loss or damage to the cargo being excluded from the policy.” 

In Hugg vs. Augusta Ins. & Bkg. Co. the insurance was 
upon freight on a cargo of jerked beef, perishable articles 
being warranted free from average, and it was held that de- 
fendant was not liable for a total loss of freight, unless it 
appeared that the entire cargo was destroyed in specie. The 
memorandum clause is given in the margin. Mr. Justice Nel- 
son, delivering the opinion of the court, made these, among 
other, observations :— 

“What constitutes a total loss of a memorandum article 
has been the subject of frequent discussion, both in the courts 
of England and this country, and in the former of some diver- 
sity of opinion; but in most of the cases the decisions have 
been uniform, and the principle governing the question 
regarded as settled; and that is, so long as the goods have 
not lost their original character, but remain in specie, and in 
that condition are capable of being shipped to the destined 
port, there cannot be a total loss of the article, whatever may 
be the extent of the damage, so as to subject the underwriter. 
The loss is but partial. * * * ; 

“The only doubt that has been expressed in respect to the 
soundness of this rule is whether a destruction in value for all 
the purposes of the adventure, so that the objects of the voy- 
age were no longer worth pursuing, should not be regarded 
as a total loss within the memorandum clause, as well as a 
destruction in specie. * * * In this country the rule has 
been uniform that there must be a destruction of the article 
in specie, as will be seen by a reference to the following au- 
thorities. * * * 
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“ Whether the test of liability is made to depend upon the 
destruction in specie, or in value, would, we are inclined to 
think, as a general rule, make practically very little, if any, 
difference; for while the goods remain in specie, and are capa 
ble of being carried on in that condition to the destined port. 
it will rarely happen that, on their arrival, they will be of no 
value to the owner or consignee. The proposition assumes a 
complete destruction in value, otherwise the uncertainty at- 
tending it would be an insuperable objection; and, in that 
view, it may be a question even if the degree of deterioration 
would not be greater to constitute a total loss than is re- 
quired under the present rule. 


“The rule as settled seems preferable, for its certainty and 
simplicity, and as affording the best security to the under- 
writer against the strong temptation that may frequently 
exist, on the part of the master and shipper, to convert a par- 
tial, into a total loss.” 

The case came up on a certificate of division, and the answer 
to the first question certified was :— 

“That, if the jury find that the jerked beef was a perishable 
article within the meaning of the policy, the defendants are 
not liable as for a total loss of the freight, unless it appears 
that there was a destruction in specie of the entire cargo, so 
that it had lost its original character at Nassau, the port of 
distress; or that a total destruction would have been inevi- 
table from the damage received, if it had been reshipped be- 
fore it could have arrived at Matanzas, the port of destina- 
tion.” 

The cases in this court are reviewed and applied by Mr. 
Justice Miller in Great Western Ins. Co. vs. Fogarty, in which 
it was ruled that, where certain machinery had been so in- 
jured as to have lost its identity as such, recovery for total 
loss might be sustained. 

The same conclusion has been announced in many of the 
State courts: Brooke vs. Louisiana Ins. Co., 5 Mart. N. S8., 
530, 535; Skinner vs. Western Marine & F. Ins. Co., 19 La., 
273; Gould vs. Louisiana Mut. Ins. Co., 20 La. Ann., 259; 
Williams vs. Kennebec Mut. Ins. Co., 31 Me., 455; Waln vs. 
Thompson, 9 Serg. & R., 115, 11 Am. Dec., 675; Willard vs. 
Millers’ & Mfrs.’ Ins. Co., 24 Mo., 561; Wadsworth vs. Pacific 
Ins. Co., 4 Wend., 33; De Peyster vs. Sun Mut. Ins. Co., 19 
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N. Y., 272, 75 Am. Dec., 331; Burt vs. Brewers’ & Maltsters’ 
Ins. Co., 9 Hun, 383, s. c. 78, N. Y., 400; Chadsey vs. Guion, 97 
N. Y., 8333; Merchants’ 8S. S. Co. vs. Commercial Mut. Ins. Co., 
19 Jones & S., 444; Carr vs. Security Ins. Co., 109 N. Y., 504. 

It is said that a different rule has been laid down in Massa- 
chusetts by the Supreme Judicial Court of that common- 
wealth: Kettell vs. Alliance Ins. Co., 10 Gray, 144; Mayo vs. 
India Mut. Ins. Co., 152 Mass., 172, 9 L. R. A., 831. 

Even if this were absolutely so we should not feel con- 
strained, though regretting the difference of opinion, to de- 
part from our own rule. The policy was a Massachusetts con- 
tract, it is true, but its construction depended on questions of 
general commercial law, in respect of which the courts of the 
United States are at liberty to exercise their own judgment, 
and are not bound to accept the State decisions as in matters 
of purely local law. 

We are not, however, persuaded that the cases cited justify 
the asserted conclusion as respects articles specifically in- 
cluded in the memorandum. 

In Kettell vs. Alliance Ins. Co. the memorandum clause of 
the policy provided that the insurers should not be liable for 
any partial loss on, among other articles, “ salt, grain, fish. 
fruit, hides, skins, or other goods that are esteemed perishable 
in their own nature, unless it amount to 7 per cent on the 
whole aggregate value of such articles, and happen by strand- 
ing.” At the end of the last paragraph of the policy, next be- 
fore the formal conclusion, were printed these words: “ Par- 
tial loss on sheet iron, iron wire, brazier’s rods, iron hoops and 
tin plates, is excepted.” 

The shipment consisted of 500 boxes of tin plates, invoiced 
and valued together at one sum. The vessel was wrecked; all 
the plates damaged more or less; and some of them totally 
destroyed. Chief Justice Shaw ruled, for the court, that the 
exception did not come under the memorandum clause; that 
it recognized a distinction between tin and brass goods liable 
to tarnish, and memorandum articles liable to decay; and 
that the natural construction of the exception was “ that it 
leaves the insurer liable for all total losses; but it makes no 
distinction between absolute and constructive total losses; 
and in case of a constructive total loss, which gives the as- 
sured a right to abandon, and he exercises the right, it be- 
comes a legal total loss, as if absolute in its nature.” The 
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insurers were held liable for a constructive total loss under 
the 50 per cent rule. 

In the case before us wire of all kinds was specifically ex- 
empted by the memorandum clause, and the exemption was 
relaxed by the rider in respect of absolute, that is, actual, loss 
of a part. 

If the contract in that case had been in terms and arrange- 
ment the same as the contract in this, it does not follow that 
the same result would have been reached. 

But we must not be understood as accepting the views ex- 
pressed in Kettell’s Case, great as is the weight attaching to 
the utterances of the distinguished judge who delivered the 
opinion. We do not think the words, “ partial loss excepted,” 
had any other meaning as applied to tin plates than if applied 
to articles having an inherent tendency to decay. Tin plates 
may not be perishable in their nature in the sense of liability 
to corporeal destruction, but their original character as tin 
plates is perishable by reason of liability to corrosion and 
rust. And this may explain why the words, “and happen by 
stranding,” were omitted from the exception. It appears to 
us that the natural meaning of the exception was to exempt 
the underwriters from liability for an actual partial loss, and, 
therefore, for a constructive total loss, which involves an 
actual partial loss, and a remainder transferred by abandon- 
ment. 

Mayo vs. India Mut. Ins. Co. (152 Mass., 172, 9 L. R. A., 831) 
follows the prior case, but the court expressly refused to de- 
cide “ whether in this commonwealth there can be no total 
loss of a memorandum article, if any part of it arrives at the 
port of discharge in specie.” 

It would subserve no useful purpose to attempt a review of 
the English cases on this subject. If in England a plaintiff 
may recover for a constructive total loss of memorandum arti- 
cles, it is when they are so injured as to be of no substantial] 
value when brought to the port of destination. 

In the United States (and herein is a material difference be- 
tween the jurisprudence of the two countries), the general rule 
is that a damage exceeding 50 per cent justifies abandonment 
and recovery as for constructive total loss: Marcardier vs. 
Chesapeake Ins. Co., 8 Cranch, 39, 3 L. ed., 481; Le Guidon 
(Paris, 1831), chap. VII., art. 1; chap. V., art. 8. But this 
principle is not applicable to memorandum articles in respect 
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of which the exception of particular average excludes a con- 
structive total loss. 

There is no pretense here that this wire, with some small 
exceptions duly allowed for, did not exist at Key West, and 
did not arrive at Velasco in specie, and, as to a large part, 
with its original character unimpaired. Abandonment is 
necessary when the loss is only constructively total, and 
under this policy no right of abandonment existed at the time 
of the disaster or afterwards, by the exercise of which the 
assured could turn this partial loss in fact into a total loss by 
construction. 

The salvage charges at Key West were paid by the under- 
writers as incurred to avert an impending actual total loss of 
the whole subject of the insurance. It was to their particu- 
lar interest, as well as to the general public interest, that the 
goods should be saved, and it is apparent that plaintiff could 
not injure their market by refusing to receive them, and then 
claim that their value was determined by the price they 
brought at forced sale. 

Counsel conceded that the cargo was damaged to an amount 
exceeding 50 per cent, and that, therefore, there was a con- 
structive total loss according to the American rule applicable 
to non-memorandum articles. But there was not an actual 
loss of the whole, and by the memorandum and rider the in- 
surance company was exempted from liability, except for the 
actual loss of a specific part, and for that plaintiff has duly 
recovered. 

The Circuit Court correctly ruled that under the terms of 
the policy plaintiff could not recover for a constructive total 
loss of the goods insured; and, inasmuch as a large part of the 
goods reached Velasco in specie, a substantial part of them 
being wholly uninjured, was right in declining to permit the 
jury to pass on the question of actual total loss. 

There is nothing taking the case out of the general rule. 
The forced sale certainly does not affect it. 

After some previous jettison the cargo passed through the 
wreck. and the bulk of the wire, some damaged and much un- 
injured, arrived at the port of destination. 

The consignee, which was also the manufacturer, refused to 
accept it, and declined to put an end to the proceedings which 
were instituted to its knowledge. If there had been a con- 
structive total loss and a sufficient abandonment prior to the 
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sale, defendant was then liable. As there was not, and no 
right to abandon or acceptance of abandonment, the goods 
were at plaintiff’s risk, and defendant was not responsible for 
any loss plaintiff sustained by the sale. 

But although, as we have seen, plaintiff had no right to 
abandon, and although defendant specifically refused to ac- 
cept an abandonment, it is contended that defendant trans- 
shipped the wire, and that such transshipment amounted to 
an acceptance of abandonment. 


The Circuit Court of Appeals was of opinion that the for- 
warding from Key West to Velasco was done under the au- 
thority and with the approval of the captain of the Benjamin 
Hale. As the cargo was in a condition for transshipment, 
and there was opportunity to effect it, defendant rightfully 
insisted that it was the duty of the master to forward it to the 
destined port. 


Yet, even if the underwriters chartered the Cactus and 
forwarded the cargo, we agree with both courts that 
neither that nor any other act disclosed by the evidence, 
would have authorized the jury to find that defendant had 
accepted the attempted cession of the cargo. 

The sue and labor clause expressly provided that acts of the 
insurer in recovering, saving, and preserving the property in- 
sured, in case of disaster, were not to be considered an accept- 
ance of abandonment. Whether regarded as embodying a 
common-law principle, or as new in itself, the clause must re- 
ceive a liberal application, for the public interest requires 
both insured and insurer to labor for the preservation of the 
property. And to that end provision is made that this may be 
done without prejudice. 

The Circuit Court of Appeals well points out that at Key 
West there was no agent of the assured, no adequate means 
of protection, and no market; while at Velasco there were ex- 
vellent facilities for protection and handling of cargo, easy 
access to the company’s head agency, and a good market; and 
it was the port of destination. 

If, then, it was the insurer that carried the property, to be 
preserved and carried, to Velasco, where it was offered to the 
consignees, such labor and care rendered in good faith did not 
operate as an acceptance of abandonment,—and especially as 
there was no right to abandon and a distinct refusal to accept. 


a ae 
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Acts of the insurer are sometimes construed as an accept- 
ance, when the intention to accept is fairly deducible from 
particular conduct, in the absence of explicit refusal. Silence 
may give rise to ambiguity solvable by acts performed. Here, 
however, defendant refused to accept, and there was no am. 
biguity in its attitude; and what was done, if done by it, was 
no more than it had the right to do without incurring a lia- 
bility, expressly disavowed. There was nothing to be left to 
the jury on this branch of the case. 

Some further suggestions are made, but they call for no 
particular consideration. Judgment affirmed. 


COURT OF APPEALS OF KENTUCKY. 


TRAVELERS INS. CO. 
v8. 
CLARK.* 


The insured, under an accident policy, laid down and slept on top of the 
boiler of a steamboat after being warned of the danger and once induced 
to leave by the engineer. He had no business on the boat, and was in- 
jured by escaping steam from the safety valve while asleep. 


Held, That this was not voluntary exposure to unnecessary danger unless he 
had been specifically warned of the danger from the safety valve, and a 
refusal to instruct that if he knew or should have known when he placed 
himself close to the nozzle of the safety valve he was in a position of dan- 
ger, was proper. 


Henry Burnett, for Appellant. 
Wueeter & Worrten and Epwarp W. Hinzs, for Appellee. 


Burna, J. 

This was an action to recover on a policy of accident insur- 
ance. The policy, among numerous other exceptions, pro- 
vided “ that the insurance did not cover death or injury result- 
ing wholly or in part from voluntary exposure to unnecessary 
danger.” The answer alleged: “That the decedent, Nelson 
Clark, did voluntarily expose himself to unnecessary danger, 
by and on account of which he lost his life, under these cir- 
cumstances: The night before he was injured he went upon 
the boiler deck of the steamer Jennie Gilcrist; that he was not 
employed in or upon said boat, and had no business on said 


* Decision rendered, Nov. 16, 1900. 
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boat at the time spoken of; that he recklessly and carelessly 
got upon the top of the boilers of said steamboat, laid down 
close to the safety pipe of said boiler, and did go to sleep; that 
the officers of said boat, upon discovering said Nelson Clark in 
this dangerous position, commanded him to leave the boat im- 
mediately, and informed him of the great danger he subjected 
himself to in occupying the position he did on the top of said 
boiler; that, in spite of said warning, said Nelson Clark, with- 
out the knowledge or consent of the officers of said steamboat, 
and against their warning and advice, again mounted to the 
top of one of the steam boilers, then filled with steam, and 
again laid down on the top of said boiler, close to the safety 
valve, and went to sleep; and that he did this after being fully 
informed and advised of the great danger of such a proceeding 
on his part. While thus lying on the top of said boiler, the 
steam of said boiler, being under heavy pressure, broke or ex- 
ploded the safety valve on the top of the steam pipe, and thus 
permitted the steam to escape onto the person of said dece- 
dent, Nelson Clark, and from the effects of which he after- 
wards died; and that, but for negligence and recklessness on 
his part, the decedent would not have been hurt.” The testi- 
mony in the case shows that Nelson Clark, the insured, was 
employed, with a number of other laborers, to load railroad 
ties on barges in the Cumberland River. A steamboat known 
as the Jennie Gilcrist was engaged in towing the barges from 
point to point, and carried with her a little shanty boat pro- 
vided by the employer, which was used as a sleeping place for 
the laborers, being fitted up with bunks for that purpose. In 
the month of March, 1897, the Jennie Gilcrist and the shanty 
boat were moored on the bank of the Cumberland River. On 
the night before the accident, the shanty boat, having become 
leaky, sank in three feet of water before its occupants discov- 
ered the fact that it had sunk, when decedent, in company 
with a number of other workmen, went from the shanty boat 
to the steamboat, and slept on deck around and about the 
boilers. The next day the water was pumped out, and the 
shanty boat raised, and the next night a syphon pump was 
run all night to keep the shanty boat from sinking again, and 
for this purpose steam was kept up in the two boilers of the 
steamer Gilerist, under the supervision of the watchman of 
the boat. Between 9 and 10 o’clock on this night the decedent 
laid one end of a plank upon the top of the boiler and the other 
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upon the bulkhead running parallel with the boilers, and laid 
down upon this plank, with his feet towards the boilers, and 
went to sleep. During the night, and after he had gone to 
sleep, the steam in the boilers rose above the limit, and the 
safety valve, in steamboat parlance, “ popped off,” striking 
decedent with such force as to knock him off his plank, and in- 
flicting upon him such severe scalds and burns as to cause his 
death. Davis, the engineer of the towboat, testifies that he 
saw decedent, the night before the accident occurred, on the 
top of one of the boilers, and that he told him that it was a 
dangerous place for him to be, and to get down, and that he 
did so. He also testifies that there were orders from the cap- 
tain of the boat not to let the laborers remain on the towboat 
at night, while the witness Bryant testifies to general orders 
from the captain forbidding the tie men from coming on the 
steamboat; and to some extent these statements are cor- 
roborated by the witness Phillips, the foreman in charge of the 
tie men. The testimony for the defendant shows that the 
shanty boat was in a very dilapidated condition, and was only 
prevented from sinking by continual pumping, and that they 
slept the previous night on the towboat, and as close to the 
boiler as possible, on account of the inclement weather, with- 
out objection from anybody. Two separate jury trials re- 
sulted in a verdict for appellee. The first was set aside, and a 
new trial granted, by the circuit judge, and to reverse the 
judgment rendered pursuant to the verdict of the jury upon 
the last trial this appeal is prosecuted. 

Appellant bases its motion for a new trial upon three 
grounds: First, because the court erred in refusing to give a 
peremptory instruction at the conclusion of all of the testi- 
mony; second, because the court erred in refusing to give the 
jury instruction “ y,” asked for by the defendant; third, be- 
cause the verdict of the jury is not supported by the evidence 
or by the jaw of the case. While it is alleged in the answer of 
appellant that the deceased had been informed by some of the 
officers of the boat that it was dangerous for him to be on top 
of the boilers, it is not averred that his attention was called 
to danger from escaping steam, and there is no testimony 
which conduces to show that the insured was conscious that 
he was in any danger from escaping steam, or that his atten- 
tion was called to the safety valve, or to the fact that steam 


might escape therefrom. The mere fact that he had been told 
Vou. XXX.-8, 
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that it was dangerous for him to be on the top of the boilers is 
not sufficient to show that he knew that there was danger 
from sleeping in such close proximity to the steam valve. The 
testimony shows clearly that the escape of steam at the time 
the insured was scalded was in unusual quantities. To enable 
appellant to escape liability under the provision of the policy 
relied on, it is essential that it should show that the assured 
knew of and realized the danger to him in sleeping in such 
close proximity to the safety valve, and that with such knowl- 
edge he purposely and consciously exposed himself to such 
risk. In the case of Miller vs. Insurance Co. (Tenn. Sup.) the 
court said: ‘ Consciousness is necessary before there can be 
voluntary exposure to unnecessary danger within the meaning 
of the condition in an accident insurance policy against lia- 
bility in case of injury from such exposure.” And in Insur- 
ance Co. vs. Randolph (24 ©. C. A., 305), the court said: 
“ Voluntary exposure to unnecessary danger, within the mean- 
ing of an accident insurance policy against liability for injury 
from such exposure, refers only to dangers of a real, substan- 
tial character, which the insured recognized, and to which he 
nevertheless purposely and consciously exposed himself, in- 
tending at the time to assume all risk of the situation.” And 
in Lehman vs. Indemnity Co., (7 App. Div., 427, 39 N. Y. Supp., 
912), the court said: “To constitute voluntary exposure to 
unnecessary danger within the meaning of such a condition, an 
act must be done designediy, and not accidentally, and must 
have been one done in obedience to and regulated by the will 
of the person who does it, and who must have intentionally 
and consciously assumed the risk of the obvious danger.” In 
Burkhard vs. Insurance Co. (102 Pa. St., 268) the court said: 
“There is a clear distinction between a voluntary act and a 
voluntary exposure to danger within the meaning of such a 
condition in an accident insurance policy. Hidden danger 
may exist, and exposure thereto without knowledge of the 
danger does not constitute voluntary exposure to it.” In the 
case of Insurance Co. vs. Randolph (24 C. C. A., 305), Justice 
Harlan used this language: “ What do the words ‘ voluntary 
exposure to unnecessary danger,’ in the contract in suit, im- 
port? The words ‘ voluntary exposure to unnecessary dan- 
ger,’ literally interpreted, would embrace every exposure of 
the insured not actually required by the circumstances of his 
situation, or enforced by the superior will of others, as well as 
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every danger attending such an exposure if it might have been 
avoided by the exercise of ordinary care and diligence on his 
part. But the same words may be fairly interpreted as re- 
ferring to dangers of a really substantial character, which the 
insured recognized, but to which he nevertheless purposely 
and consciously exposed himself, intending at the time to as- 
sume the risks of the situation. The latter is most favorable 
to the insured, does no violence to the words used, is consist- 
ent with the object of accident insurance contracts, and is, 
therefore, the interpretation which the court should adopt.” 
In the light of these opinions the court did not err in overrul- 
ing appellant’s motion for a peremptory instruction, and, as 
the burden of proof was upon appellant, the question was 
properly submitted to the jury. 

Appellant complains that the court erred in refusing to give 
instruction “ y,” which is as follows: “The court say to the 
jury that if they believe from the evidence that the decedent, 
Nelson Clark, just before he was injured, lay down on a plank, 
one end of which rested on the boiler of the steamboat Gil- 
crist, and went to sleep on said plank while the boiler was 
filled with steam, and that in the position he occupied he was 
directly in line of or under the safety valve which was on said 
boiler, and that while he was asleep he was injured by the 
escape of steam from said safety valve, then plaintiff cannot 
recover in this action if the jury shall believe that the position 
in which the defendant placed himself was a dangerous posi- 
tion, and that he voluntarily placed himself in said position, 
and that he knew, when he placed himself close to the nozzle 
of said safety valve, that he was in a position of danger, or 
that he could have known it by the exercise of ordinary care.” 
This instruction is objectionable, because it authorized the 
jury to find for the defendant even though insured may have 
been entirely unconscious of the danger to him which might 
arise from steam escaping from the safety valve. It is also 
objectionable as it singles out the facts on which appellant 
relies to escape liability. We think the instructions given to 
the jury fairly state the law of the case, and are in accordance 
with the law as laid down by the text writers and the decisions 
of the appellate courts of other States in construing the excep- 
tions relied on in accident insurance policies. For the reasons 
indicated, the judgment is affirmed. 





Supreme Court of Minois, 


SUPREME COURT OF ILLINOIS. 


PHENIX INS. CO. or BROOKLYN 
v8. 


CALDWELL.* 


The policy provided that it should be void if the property was sold or trans- 
ferred, or change took place in possession. 


Held, That the execution and delivery of a bond for a deed was not a trans- 
fer. 


Held, That a change of possession must be especially pleaded as a defense. 
The fact that such change incidentally appeared in the suit is not sufficient. 


An agent having apparent power to bind the company may waive a policy 
provision that none of its provisions may be waived or modified except 
by certain specified representatives. 


A. E. De Manas (D. Ostrander and William S. Jackson, of counsel), 
Sor Appellant. 
Haroip A. Wet», for Appellee. 


Per Curiam. 

The Appellate Court in deciding this case rendered the fol- 
lowing opinion :— 

“Appellant on January 3, 1894, issued a policy to appellee 
insuring his barn on his farm in the sum of* $2,500 against 
loss by fire for five years, and also insuring certain personal 
property. The barn was destroyed by fire on September 2s, 
1897. Appellee brought this suit on the policy to recover for 
said loss. The policy contained the following conditions :— 


‘If the property be sold or transferred (in whole or in 
part), * * * orany change takes place in title or posses- 
sion, * * * whether by * * * voluntary transfer, 
assignment, or conveyance, or if the title or possession be 
changed from any cause whatsoever, or if this policy shall be 
assigned before a loss without written notice to and the con- 
sent of the company indorsed hereon, this policy shall in 
each and every instance be void. * * * If the interest 
of the assured in the property be other than an uncondi- 
tional, exclusive ownership, and, if it be real property, if it 
be other than an absolute fee simple title, or if any other 
person or persons have any interest whatever in the prop- 
erty described, whether it be real estate or personal prop- 
erty, * * * or if there be a mortgage or other incum- 
brance thereon, * * * whether inquired about or not. 
it must be so notified to the company, and be so expressed 


* Decision rendered, Oct. 19, 1900. 
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in the written part of this policy, otherwise the policy shall 
be void. When the property insured (or, if it be a building 
or machinery therein, the land upon which it stands) shall 
be sold or incumbered, or otherwise disposed of, written 
notice shall be given to the company of such sale or incum- 
brance or disposal, and its assent thereto indorsed thereon, 
otherwise this insurance on said property shall immediately 
terminate. * * * Persons sustaining loss or damage by 
fire shall within six days give notice in writing of said loss 
to the company, and within thirty days from the date of the 
fire shall render a particular and specific account of such 
loss. Failing so to do within said thirty days, this policy 
shall become and be null and void.’ 

“At the trial the destruction of the barn by fire was proved, 
und it was stipulated that the value of the barn at the time it 
was burned was the amount remaining unpaid on the policy. 
Appellee recovered judgment, and this is an appeal therefrom. 

“Appellant, by many pleas filed, sought to interpose three 
defenses: First, failure to present proofs of loss within 
thirty days, as required by the policy; second, failure to notify 
appellant of a mortgage resting upon the real estate when the 
insurance was written; and, third, that appellee, after the 
policy was issued, and before the fire, sold the premises, and 
did not give written notice of the sale to appellant, nor pro- 
cure its assent thereto to be indorsed upon the policy. 

“Appellee undertook to avoid the first of said defenses by 
showing oral notice by him to an agent of appellant within six 
days after the loss, and written notice by said agent to the 
ofticers of appellant, followed by language and acts of agents 
of appellant constituting a waiver of proofs of loss within 
thirty days. Appellee sought to avoid the defense as to the 
mortgage by showing that before the policy was issued he 
notified appellant’s agent of said mortgage, and was informed 
by the agent that it need not be referred to in the policy. The 
evidence on these two subjects was conflicting. If the jury 
believed the evidence offered by appellee, these defenses were 
overcome by him. We are unable to say that the jury erred 
in their decision of these questions of fact, or that another 
jury, upon the same evidence would reach a different conclu- 
sion, 

“The difficulty in the case arises under the defense thirdly 
above stated. By its second amended plea appellant set up 
that appellee and his wife on February 6, 1896, by an instru- 
ment in writing under their hands and seals, sold the insured 
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property, and the land on which it stood, to Peter Thuren, his 
heirs and assigns, for $13,500, without written notice to ap- 
pellant and its assent thereto indorsed on said policy, whereby 
said insurance immediately thereafter terminated. The third 
amended plea set up the same facts, and, further, that on Feb- 
ruary 28, 1898 (which was after the fire), pursuant to said sale, 
appellee and his wife executed and delivered to Thuren a deed 
of said premises, in fee simple, whereby the said policy imme- 
diately terminated. The first replication to said pleas was 
that the property was not sold before said loss, as charged. 
Upon this, issue was joined. The second replication thereto 
set up that said instrument mentioned in said pleas was a 
bond for a deed; that after its execution appellee notified an 
agent of appellant thereof,—and set up language of said agent 
relied upon as a waiver of further notice and of an indorse- 
ment on the policy, and that in reliance thereon he had paid 
Thuren the amount of the loss. The third replication to said 
plea set up notice to said agent of the bond for a deed, and 
language of said agent relied upon as a waiver. The rejoin- 
ders to said second and third replications were to the effect 
that appellant did not waive the conditions of the policy rela- 
tive to a sale of the property, and is not estopped as charged. 

“Tn this state of the pleadings upon the subject of a sale of 
said premises, appellant offered in evidence at the trial a bond 
for a deed executed February 26, 1896, by appellee and his 
wife, which recited that they had this day sold to Peter 
Thuren, his heirs and assigns, for $13,500, certain land de- 
scribed (being that on which the barn stood); that $1,200 was 
to be paid at the ensealing and delivery of that instrument, 
and a note given for $3,300, due March 1, 1904, with interest at 
6 per cent per annum, and a note for $9,000, due March 1, 1911, 
with like interest, and that, upon payment of the first note, 
deed was to be given, and mortgage made to secure the $9,000 
note. By said bond appellee and his wife bound themselves, 
under a penalty of $10,000, upon said payments being made, to 
convey the premises to Thuren in fee simple by warranty deed. 
Time was made of the essence of the contract. Appellee ob- 
jected to the introduction of the bond in evidence. That 
objection was sustained, and appellant excepted. The ques- 
tion, then, is whether the giving of such a bond or contract, 
coupled with payment of part of the purchase money, was a 
sale of the premises, within the meaning of this policy. The 
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authorities upon this subject are conflicting. Such a contract 
is held not to be a sale, within the meaning of such provision 
in a policy of insurance, and the vendor is held to be still the 
owner, in Insurance Co. vs. Kelly, 32 Md., 421; Insurance Co. 
vs. Stewart, 19 Pa. St., 45; Insurance Co. vs. Updegraff, 21 Pa. 
St., 513; Hill vs. Protection Co., 59 Pa. St., 474; Trumbull 
vs. Insurance Co., 12 Ohio, 305; Browning vs. Insurance 
Co., T1 N. Y., 508; May, Ins., § 267; 1 Wood, Ins., 
§ 331; and in other cases cited in said authorities. The con- 
trary is held in the opinion of the majority of the court in 
Davidson vs. Insurance Co., 71 Iowa, 532, and in Johannes vs. 
Fire Office, 70 Wis., 196; Dupreau vs. Insurance Co., 70 Mich., 
615, and Hamilton vs. Insurance Co., 98 Mich., 535. The ques- 
tion seems not to have been directly determined in this State. 
In this conflict of authority, we conclude that the determina- 
tion of the trial court that the execution and delivery of the 
bond did not constitute a sale, within the meaning of the 
policy, is most in harmony with analogous principles settled 
in this State. That the vendor retained the legal title is un- 
questioned: Langlois vs. Stewart, 156 TIl., 609, 41 N. E., 177. 
Lut the vendee did not have even the equitable title. ‘A mere 
contract or covenant to convey at a future time, on the pur- 
chaser performing certain acts, does not create an equitable 
title. When the purchaser performs all acts necessary to 
entitle him to a deed, then, and not till then, he has an equita- 
ble title, and may compel a conveyance. When the purchaser 
is in a position to compel a conveyance by a bill in chancery, 
he then holds the equitable title. Before that he only has a 
contract for a title when he performs his part of the agree- 
ment: Chappell vs. McKnight, 108 Ill., 570; Walters vs. 
Walters, 132 Ill., 467. The Michigan cases cited supra rest 
upon the contrary principle,—that a vendee who has paid part 
of the purchase money is the equitable owner in fee. As in 
this State such a vendee has neither legal nor equitable title, 
the provisions of the policy in suit relative to a change of title 
were not violated by entering into the bond for a deed. Un- 
der the doctrine stated in Hill vs. Protection Co., supra, ap- 
pellee will not thereby acquire and keep for his own use both 
the purchase money and the insurance money, but upon the 
receipt of the insurance money he will hold it for the benefit of 
the vendee, who will be entitled to credit therefor upon his 
contract. This accords with the rule in this State that 
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the vendor is trustee of the title for the benefit of the vendee: 
Sutherland vs. Goodnow, 108 Ill., 528; Fuller vs. Bradley, 160 
Ill., 51. In Stevenson vs. Loehr (57 IIl., 509), after such a con- 
tract had been made, part of the land was condemned by a 
railway company. It was held that, if the vendor received the 
damages, he must hold them as trustee for the purchaser, to 
be accounted for when the purchase money is paid. This 
principle obviates the main objection upon which the case 
above cited from 71 Iowa (82 N. W.) is based. Appellee 
pleaded and offered to prove in rebuttal that he had paid 
Thuren the full amount of insurance on the barn. To this the 
court sustained an objection, and properly, as the bond to 
Thuren had not been admitted in evidence. 

“Appellee paid appellant the required premium for this in- 
surance. There is no claim that appellant was in any way 
injured by the giving of the bond for a deed. It is not claimed 
that any fraud was practiced upon appellant, or that the loss 
was any other than an honest one. The defense is purely 
technical. We conclude that, under the rules prevailing in 
this State, appellee, after he gave the bond for a deed, still 
held the legal and equitable title, and is entitled to recover. 

“Although the trial court sustained objections to all direct 
evidence that Thuren took possession before the fire, that fact 
was indirectly proven. That proof, however, does not in this 
case entitle appellant to avoid the policy under the clause 
thereof relating to a change of possession, because appellant 
saw fit not to allege and plead such change of possession as a 
defense. Clearly, it could not avail of such change of posses- 
sion as a defense without specially pleading it, and giving ap- 
pellee an opportunity to set up by replication any matter of 
waiver or otherwise which he might be able to present. The 
record of the proceedings kept by the clerk shows that on the 
third day of the trial, and apparently at or about the close of 
the testimony, appellant asked leave to file an amendment to 
its second amended additional plea, so as to charge that ap- 
pellee delivered possession of the premises to Thuren, and the 
latter thereafter remained in possession, and that the court 
refused such leave, and appellant excepted. The abstract 
does not show, nor can we find in the record, that this action 
and exception are preserved in the bill of exceptions. Fur- 
ther, it does not appear that any showing was made in support 
of the motion. The correctness of the ruling is, therefore, not 
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presented for decision. Moreover, the evidence (including a . 


letter from appellant’s general adjuster) places it beyond dis- 
pute that this change of possession was known to the officers 
of appellant soon after the fire, and there is evidence tending 
to show its agents knew it before the fire. No reason appears 
why appellant could not have set up this defense long before. 
The pleadings were voluminous, and had already been ex- 
tensively amended by appellant. We are unable to say the 
court was guilty of an abuse of discretion in refusing the leave 


at that late stage of the trial, when no showing was made to. 


support it, nor any excuse for not having presented the de- 
fense before the trial: Insurance Co. vs. Stocks, 149 II1., 319. 
It might well be that appellee would have needed to prepare a 
special replication to such amendment, by way of confession 
and avoidance, requiring care and time to properly present his 
answer thereto. The court was not bound to permit that 
which might result in such delay. 

“As change of possession was not pleaded as a defense, the 
fact that proof thereof incidentally crept in did not call upon 


appellee to rebut that defense by proof of any kind, nor entitle - 


appellant to the benefit of that proof as a defense, nor to have 
the jury instructed upon the effect of a change of possession 
under the provisions of the policy in suit. The instructions 
appellant offered on that subject were, therefore, properly re- 
fused. If the court ruled correctly in holding that the con- 
tract was not a sale, and in refusing to admit it in evidence, 
then there was no evidence before the jury of a sale of the 
premises in violation of the terms of the policy, and the court 
properly refused appellant's instructions upon that subject. 
The only defenses duly pleaded which there was proof tending 
to establish were failure to present proofs of loss within thirty 
days, and failure to give notice of a mortgage resting upon the 
premises when the insurance was written. Upon these sub- 
jects the jury were correctly and fully instructed. We find no 
substantial error in the record. 

“We have not set out or discussed the provision of the 
policy that no agent of the company, except its principal offi- 
cers in New York and its general agent at Chicago, should 
have power to waive or modify any condition of the policy, 
ete., for the reason that such provision may itself be waived by 
the insurer, and by the language and conduct of its agents hav- 
ing apparrent power to bind it: Insurance Co. vs. Hart, 149 
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11]., 518; Insurance Co. vs. Dowdall, 159 I1l., 179. And we are 
of opinion it was waived in this case. The judgment is, there- 
fore, affirmed.” 

After a careful consideration of this case, we have arrived 
at the same conclusion as that reached by the Appellate Court, 
and find that the reasons for such conclusion are sufficiently 
set forth in the opinion of that court, rendered by Mr. Justice 
Dibell. That opinion is accordingly adopted as the opinion of 
this court. The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 


SUPREME COURT OF WISCONSIN. 


MONTGOMERY 
vB. 
AMERICAN CENT. INS. CO. or Sr. Louts.* 


A policy provision that the loss should be submitted to appraisers whose 
award should be prima facie evidence of amount of loss, did not prevent 
the parties from agreeing to an arbitration in which the award should be 
conclusive as to value and damage. Such agreement in the absence of 
fraud will be assumed to have been made with consent of insured. Noth- 
ing in the standard policy form of Michigan forbids such agreement, nor 
is it against public policy. 

In Michigan the law permitting a married woman to contract, permits her 
to contract for such arbitration. 


An award may be binding at common law, though not made in the manner 
prescribed by the statutes of that State. 


Such modified agreement for arbitration requires no new consideration. 


Wieman, Martin & Martin, for Appellant, 
Van Dyke & Van Dyke & Carter, for Respondent. 


Cassopay, C. J. 

It appears from the record: That at the times mentioned 
the plaintiff’s testatrix, Mollie Montgomery, owned two 
buildings at Iron Mountain, Mich.,—one a frame building and 
the other a brick building. That January 11, 1898, she held 
two policies of insurance against loss by fire on the frame 
building, which she had procured within the year immediately 
preceding,—one of $500, in the Northern Assurance Company 
of London, and the other of $500 in this defendant, American 
Central Insurance Company of St. Louis; and that each of 
such policies permitted concurrent insurance to the amount 
"*Decision rendered, Nov.16,190.  # |. | 
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of $2,000. That she also held at the time mentioned four poli- 
cies of insurance against loss by fire on the brick building, 
which she had procured within the year immediately preced- 
ing,—one for $1,000 in the Providence-Washington Insur- 
ance Company of Rhode Island, another for $1,000 in the 
Hanover Fire Insurance Company of New York, another for 
1,000 in the Scottish Union & National Insurance Company 
of Edinburgh, and another for $1,000 in the defendant, Ameri- 
can Central Insurance Company of St. Louis; and that each 
of such four policies permitted concurrent insurance to the 
amount of $5,000. That January 11, 1898, such buildings, and 
each of them, were burned by fire, if not destroyed. That the 
several policies, particularly the two issued by the defendant, 
American Central Insurance Company, contained this pro- 
Vision :— 

In the event of disagreement as to the amount of loss the 
same shall be ascertained by two competent and disinter- 
ested appraisers, the insured and this company each select- 
ing one, and the two so chosen shall first select a competent 
and disinterested umpire. The appraisers together shall 
then estimate and appraise the loss, stating separately 
sound value and damage, and, failing to agree, shall submit 
their differences to the umpire; and the award in writing 
of any two shall be prima facie evidence of the amount of 
such loss. , 


That on or about February 7, 1898, the defendant’s adjuster 
served notice and demand in writing on the testatrix, the 
body of which is as follows:— 


As a result of our disagreement as to the loss and dam- 
age to your brick and frame buildings, and which was 
caused by the fire of January 11, 1898, I hereby demand an 
appraisal under such policies for such companies as I repre- 
sent as adjuster, and such as are particularly inserted in the 
inclosed blanks. I inclose you herewith blank appraisal 
agreements. with duplicates, for both buildings, duly signed 
by myself as such adjuster, and herewith request that you 
sign and insert the name of your appraiser, keeping the 
duplicates and returning the originals to Mr. R. T. Miller, 
who delivers this letter with said blanks to you. A prompt 
response will facilitate the early taking up of the adjust- 
ment. Very truly yours, J. C. Ragsdale, Adjuster. 


That the blank appraisal agreements so inclosed between 
the testatrix and the defendant bore the same date, and were 
signed on behalf of the defendant and three others of such 
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companies, and were signed by the plaintiff’s testatrix, and 
returned to the defendant March 5, 1898; and the agreement 
as to the brick building is as follows:— 


Agreement for Submission to Appraisers. It is hereby 
agreed by and between Mrs. Mollie Montgomery, party of 
the first part, and the American Central Insurance Com- 
pany of St. Louis, and such other companies as shall sign 
and become parties to this agreement, party of the second 
part, that Robert Meyer and. Thomas E. Pugh (and when- 
ever either party demand it the two so chosen shall select 
a third person to act with them in case of disagreement) 
shall appraise the sound value of, and the loss and damage 
by fire of January 11, 1898, to, the property hereinafter 
named; and said persons so selected shall form a board of 
appraisers; and the award under oath of any two of such 
appraisers shall be binding and conclusive as to the sound 
value of, and loss and damage to, such property, and shall 
form a part of the preliminary proofs of loss required by 
said American Central Insurance Company of St. Louis, 
Mo., under its policy, No. 693,130, and also part of the proof 
of loss required by the policies of the said several other 
companies. The property upon which said sound value and 
loss and damage is to be appraised is to wit: $1,000 on her 
two-story brick, metal-roof building, occupied on first floor 
for store purposes, and on second floor as dwelling by as- 
sured, situated on lot (10) of block (11), Original Plat, city 
of Iron Mountain, Mich.; $5,000 total concurrent insurance, 
including this, permitted. Attached to and forming part of 
the policy, No. 693.1380, American Central Insurance Com- 
pany. McEnaney & Miller, Agents. It is understood and 
agreed that said appraisers shall take into consideration 
the age, condition, and location of said property, and all 
other matters affecting the cash value thereof, at the time 
of said fire; and that they may adjourn their meetings from 
time to time, and to such place or places, as they may 
agree upon, to the end that they may arrive at a just and 
impartial award herein. Each party to pay its own ap- 
praisers and one-half of the expenses of such third person. 
Tt is understood and agreed that this agreement for an 
appraisal, and the appraisal and award herein, shall not be 
construed under any circumstances as an admission of the 
validity of the said policies of said insurance companies on 
the property named, nor of the liability of said companies 
thereunder, nor as a waiver of any of the conditions of said 
policies of said companies. Dated and signed at Milwau- 
kee this 7th day of February. 1898. American Central In- 
surance Company. J. ©. Ragsdale, Adjuster. [Seal.] 
Scottish Union & National Insurance Company. J. C. Rags- 
dale, Adjuster. [Seal.] Hanover Fire Insurance Com- 
pany. J. ©. Ragsdale, Adjuster. [Seal.] Providence- 
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Washington Insurance Company. J.C. Ragsdale, Adjuster. 
[Seal.] Mollie Montgomery. [Seal.] 


That the appraisers so agreed upon took the requisite oath 
March 17, 1898. That on the same day the two appraisers so 
appointed by an instrument in writing “selected William H. 
Sweet as umpire.” That thereupon such appraisers and um- 
pire made their award in writing as to the brick building, as 
follows :— 

Award and Return of Appraisers. To the American Cen- 
tral Insurance Company of St. Louis and the Several Other 
Companies in Interest: Having carefully and conscien- 
tiously examined, estimated, and appraised the sound value 
of, and the loss and damage by fire of the 11th day of Janu- 
ary, 1898, to the property belonging to Mrs. Mollie Mont- 
gomery, agreeably to the foregoing appointment and 
declaration, we hereby report that we have, according to 
the best of our knowledge, skill, and judgment, estimated, 
appraised, and determined the sound value to be $3,000, and 
the whole loss and damage to be $2,037.18, more particularly 
itemized in the schedule attached hereto, and marked “A.” 
Dated and signed at Iron Mountain, this 19th day of March, 
1898. Thomas E. Pugh. [Seal.] Robert Meyer. [Seal.] 
W. H. Sweet. ([Seal.] 


That the blank appraisal agreement as to the frame build- 
ing was substantially the same as the other, and agreed upon 
the same appraisers. That such appraisers took the requisite 
oath March 17, 1898, and by an instrument in writing “se- 
lected William H. Sweet as umpire” on the same day. That 
thereupon such appraisers and umpire made their award in 
writing as to the frame building, as follows:— 

Award and Return of Appraisers. To the American 
Central Insurance Company of St. Louis and the Several 
Other Companies in Interest: Having carefully and con- 
scientiously examined, estimated, and appraised the sound 
value of, and the loss and damage by fire of the 11th day of 
January, 1898, to, the property belonging to Mrs. Mollie 
Montgomery agreeably to the foregoing appointment and 
declaration, we hereby report that we have, according to 
the best of our knowledge, skill, and judgmeut, estimated, 
appraised, and determined the sound value to be $1,567.41, 
and the whole loss and damage to be $1,175.56, more par- 
ticularly itemized in the schedule attached hereto, and 
marked “A.” Dated and signed at Iron Mountain this 19th 
day of March, 1898. Thomas E. Pugh. [Seal.] Robert 
Meyer. [Seal.] W. H. Sweet. ([Seal.] 


The plaintiff’s testatrix refused to abide by such awards, or 
either of them, and in July, August, and September, 1898, an 
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action to recover for such loss and damage was commenced 
by Mollie Montgomery upon each of such policies against the 
company issuing the same. That such company in each case 
answered the complaint therein, and, among other things, 
pleaded such award as conclusively determining the loss and 
damage to the respective buildings. That such six actions 
were consolidated pursuant to the statutes (sections 2609a 
and 2792 Rey. St.). That November 4, 1898, the American 
Central Insurance Company of St. Louis and the Northern 
Assurance Company of London, in the action against it on the 
policy issued by it on the frame building, each served notice 
on the attorneys for the plaintiff’s testatrix, and thereby of- 
fered to allow judgment to be taken against it for its pro- 
portionate share of such award; to wit, “for $302.75, with 
costs.” That November 4, 1898, the American Central Insur- 
ance Company of St. Louis and the other three companies 
having issued policies on the brick building, each served 
notice on the attorneys for the plaintiff’s testatrix, and 
thereby offered to allow judgment to be taken against it for 
its proportionate share of such award; to wit, “ $420, with 
costs.” That December 12, 1898, such consolidated actions 
were tried, and at the close of the trial the jury returned an- 
swers to questions submitted to them to the effect (1) that 
the plaintiff’s frame building was damaged by fire January 
11, 1898, to the amount of $1,691.60; and (2) that the plain- 
tiff’s brick building was damaged by fire January 11,,1898, to 
the amount of $2,745.60. That January 18, 1899, Mollie Mont- 
gomery died, leaving a will, pursuant to which the plaintiff 
was appointed executor thereof, and thereupon he was sub- 
stituted as plaintiff in this action. That February 27, 1899, 
the court ordered judgment to be entered in favor of the plain- 
tiff for the several amounts for which the several defendants 
offered to allow judgments to be taken against them, respect 
ively, November 4, 1898, but not including the costs therein 
offered, and also less all costs of the respective defendants 
since the time of such offer. From the judgment entered 
against the defendant, the American Central Insuratice Com- 
pany of St. Louis, for $722.75, in pursuance of such order, the 
plaintiff brings this appeal. 

This case was before us, and fully argued upon the merits, 
last April, but was not decided, because we were compelled to 
dismiss the appeal. It has now been reargued upon the 
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merits. .As there was no material disputed question of fact 
except as to the amount of damage to the respective buildings 
by reason of the fire, the trial court, in its discretion, sub- 
mitted that question to the jury, with direction to return a 
verdict subject to the opinion of the court: Section 2857, 
Rey. St. The important question of law thus reserved was 
whether the respective awards as to the amount of such dam- 
age were “binding and conclusive” upon the parties, or 
merely prima facie, and hence open for reinvestigation and 
determination by the jury. Such appraisers found and de- 
termined such loss and damage to the frame building to be 
$1,175.56, whereas the jury found the same to be $1,691.60. 
Such appraisers found and determined such loss and damage 
to the brick building to be $2,037.18, whereas the jury found 
the same to be $2,745.60. It is conceded that, if the award as 
to the amount of the damage is binding and conclusive, then 
that the amount of damages adjudged is correct; but that, if 
it is not binding and conclusive, then the amount should be 
readjusted according to the verdict. As indicated, the clause 
of the policy quoted provided for the selection of two apprais- 
ers and an umpire to make an award of such loss on the 
respective buildings which should be “ prima facie evidence of 
the amount of such loss.” 

1. It is contended that the defendant represented the ap- 
praisal agreements to be such as were provided for in the 
clause of the policy quoted, and that both parties so construed 
and acted upon them; and hence that such construction and 
action was binding upon them. But there is nothing in the 
policy to prevent the parties from making the appraisal agree- 
ments which they did make; that is to say, agreements that 
the award under oath of any two of such appraisers should 
“be binding and conclusive as to the sound value of, and loss 
and damage to, such property, and shall form a part of the 
preliminary proofs of loss” required by the policies. We 
find no evidence of any such representation or construction 
as contended for by the plaintiff. The writings speak for 
themselves. The correspondence between the parties indi- 
cate that such writings were understood by both parties. 
There is no evidence tending to impeach either of the awards, 
or the agreement upon which either award is based, for fraud 
or mistake. In the absence of fraud or mistake, Mollie Mont- 
gomery was conclusively presumed to know the contents of 
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the appraisal agreements, and must be deemed to have en- 
tered into such agreements understandingly: Fuller vs. In- 
surance Co., 36 Wis., 603; Herbst vs. Lowe, 65 Wis., 321; Bank 
vs. Muth, 96 Wis., 344. 

2. It is contended that the award is void because it is con- 
trary to the policy of the law of Michigan as evidenced by the 
standard policy of that State. The chapter of the Michigan 
statute cited by counsel provided for the appointment of com- 
missioners, whose duty it should be “to adopt a standard 
form of fire insurance policy for use” in that State, and indi- 
cated therein the general results to be accomplished by such 
policy, and prohibited insurance companies from using any 
other form, and provided that * every policy or contract made 
or issued contrary to the provisions of this act shall be void:” 
1 How., Ann. St., c. 137, §$ 4844, 4345, 4849. A somewhat simi- 
lar enactment in this State was held void as an attempt to 
delegate legislative power: Dowling vs. Insurance Co., 92 
Wis., 63. We find nothing in the act nor the supplement to 
the act in relation to appraisal agreements: 1 How., Ann. 
St.,¢. 157. Besides, the prohibition in the act relates to some 
different contract or policy of insurance: Id., c. 137, § 4849. 
it has no reference to the adjustment of losses under a policy 
of insurance. It is very obvious that whenever a loss occurs 
by fire and a liability for the loss attaches under the policy, 
the entire relation between the parties is changed from that 
of insurer and insured to that of debtor and creditor: 2 Wood, 
Ins., § 861; Dogge vs. Insurance Co., 49 Wis., 501, 5 N. W., 889; 
Alkan vs. Insurance Co., 53 Wis., 186, 10 N. W., 91; Seyk vs. 
Insurance Co., 74 Wis., 70, 41 N. W., 448, 3 L. R. A., 523; Hall 
vs. Insurance Co. (Conn.). It is enough to say on this ques- 
tion that there is nothing in the policy in the case at bar to 
preclude the parties from settling between themselves or arbi- 
trating the amount of such loss or damage. In the case last 
cited it is said in the opinion of the court, in effect, that the 
capacity of the parties to contract after the loss could not be 
restricted by the policy. To the same effect, Renier vs. Insur- 
ance Co., 74 Wis., 89, 98. 

3. Counsel contend that Mollie Montgomery, being a mar- 
ried woman at the time, had, under the laws of Michigan, no 
power or capacity to make the appraisal agreements men- 
tioned. Counsel will hardly claim that she did not have 

‘apacity to contract for the insurance. The statutes of that 
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State expressly authorized married women to acquire and 
hold property, and to sell, transfer, mortgage, convey, devise, 
and bequeath the same, or make contracts in relation thereto, 
‘in the same manner and with the like effect as if she were 
unmarried ;” and suits may be brought by and against her, in 
relation to her property, the same as though she were unmar- 
ried: 2 How., Ann. St., §§ 6295. 6297. The moment the loss 
occurred by reason of the fire, she had a claim or right of 
action against the company, which constituted a part of her 
separate estate; and under the statute cited there would 
seem to be no doubt but what she could make the appraisal 
agreements as steps towards the settlement of such con- 
troversy: Gillespie vs. Beecher, 94 Mich., 374, 54 N. W., 167; 
Feather vs. Feather’s Estate, 116 Mich., 384, 386. 

4. It is conceded that the award in question is not a statu- 
tory award, as prescribed in that State: 2 How., Ann. St., 
¢. 292, $§ 8474-8496. But it seems to be settled in Michigan, 
as well as in this and other States, that such statutory pro- 
visions did not preclude parties from entering into a binding 
agreement for submitting their controversies to arbitration 
as at common law, and to enforce the award of such common- 
law arbitrators by an action at law: Clement vs. Comstock, 
2 Mich., 359, 361; Bush vs. Davis, 34 Mich., 190, 196, 198; Gal- 
loway vs. Gibson, 51 Mich., 135; Cady vs. Walker, 62 Mich.. 
157. In this last case it was said by Campbell, C. J., that “a 
parol submission to arbitration is good at common law, and 
is not forbidden by any statute:” Page 159, 62 Mich., and 
page 806,28 N. W. This court held otherwise at an early day: 
Allen vs. Chase, 3 Wis., 249. But that case was expressly 
overruled soon after: Darling vs. Darling, 16 Wis., 644. In 
this last case it was expressly held that an award not attested 
as required by the statute, but otherwise unobjectionable, 
was good as a common-law award, and might be enforced by 
action; citing numerous adjudications in New York, from 
which our statute was borrowed, in support of the proposi- 
tion. In the case at bar the policy itself provided that, in the 
event of any disagreement as to the amount of the loss, the 
same should be ascertained by appraisers, to be selected as 
prescribed; and that the award in writing of any two of them 
should “ be prima facie evidence of the amount of such loss.” 
As indicated in the statement of facts, after the fire the 


parties by agreement in writing modified such agreement in 
Vou. XXX.—9. 
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the policy so that “ the award under oath of any two of such 
appraisers ” should “be binding and conclusive as to the 
sound value of, and loss and damage to, such property,” and 
should “form a part of the preliminary proofs of loss re- 
quired ” by the company. It is contended that such binding 
and conclusive determination is contrary to public policy. 
But, in the language of Chief Justice Campbell in one of the 
cases cited: “All that the parties desired on the merits has 
been accomplished. To hold that they should now be com- 
pelled to litigate over again before the courts what they de- 
sired to avoid litigating, would be to trifle with the substan- 
tial interests of parties, and to discourage amicable 
settlements, which the law ought to favor:” Galloway vs. 
(iibson, supra. To encourage such methods of settlement, 
courts have liberally construed such awards, with a view to 
give them effect, and to accomplish the ends of justice and the 
intentions of parties: Bush vs. Davis, 34 Mich., 190; Ban- 
croft vs. Grover, 23 Wis., 463; Call vs. Ballard, 65 Wis., 187, 
190; Wood vs. Treleven, 74 Wis., 577, 580. Counsel contend 
that such agreement to make the award binding and con- 
clusive was without consideration, and, therefore, void. But 
this court has frequently decided, that a written agreement 
may subsequently be modified by the parties, even by an oral 
agreement; and that such modification need not rest upon 
any new consideration: Brown vs. Everhard, 52 Wis., 205; 
Kelly vs. Bliss, 54 Wis., 191; Bingham vs. Insurance Co., 74 
Wis., 503; Lynch vs. Henry, 75 Wis., 634; Kingman vs. Wat- 
son, 97 Wis., 608. This is a mere reiteration of the rule stated 
long ago by Lord Denman, C. J., when he said: “The same 
consideration which existed for the old agreement is imported 
into the new agreement, which is substituted for it:’ Stead 
vs. Dawber, 10 Adol. & E., 57. This court has expressly held 
that the decision of arbitrators or appraisers chosen pursuant 
to an insurance policy to determine the amount of a loss 
is final and conclusive when so provided in the contract of 
insurance: Chandos vs. Insurance Co., 84 Wis., 184. <A case 
more similar to the case at bar has recently been decided in 
New Jersey, wherein it was held that: “ When an appraise- 
ment of damages is offered to prove the loss by fire in an 
action on a policy of insurance, and is objected to on the 
ground that it was not made as required by the policy, the 
objection is rightly overruled if it appear that, by an agree- 
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ment, made after the fire, the parties superseded the appraise- 
ment clause of the policy:” Insurance Co. vs. Doying, 55 
N. J. Law, 569. Counsel further contend that such appraisal 
agreement ousted the court of jurisdiction, and was, there- 
fore, void, as against public policy, within the principles 
stated by Mr. Justice Marshall in the recent case of Fox vs. 
Association, 96 Wis., 394, 395. But it is there expressly stated 
in the opinion that “ agreements to arbitrate matters, such as, 
under an insurance policy, the amount of the loss, something 
that does not go to the whole groundwork of the controversy, 
have been universally sustained.” Numerous authorities are 
there cited in support of that proposition, which need not be 
here repeated. See, also, Hamilton vs. Insurance Co., 136 
U. S., 242. We must hold that the awards were binding and 
conclusive. 


5. Counsel for the plaintiff contend that, even if the awards 
were conclusive, yet that the judgment is erroneous, because 
it refused to allow costs to the plaintiff incurred up to the 
date of the tender of judgment by the defendant. In support 
of such contention counsel rely upon the wording of the stat- 
utes, which declare, in effect, that “ costs shall be allowed, of 
course, to the plaintiff in an action in the Circuit Court 
* * * on contract when the plaintiff shall recover one 
hundred dollars or more” (section 2918, subd. 6, Rev. St.); 
but that “ costs shall be allowed, of course, to the defendant ” 
in the class of actions mentioned in that section, “ unless the 
plaintiff be entitled to costs therein” (section 2920, id.). 
Since this action is upon contract, and the plaintiff did recover 
more than $100, it is obvious that the plaintiff is entitled to 
full costs, unless the right to such full costs is taken away by 
some other statute. The defendant contends that, as the 
plaintiff failed to accept the defendant’s offer, made November 
4, 1898, to allow judgment to be taken against it for its pro- 
portionate share of the award, such offer must be “ deemed to 
be withdrawn;” and that, since the plaintiff failed to recover 
a more favorable judgment than thus offered, he is precluded 
from recovering any costs by section 2789, Rev. St. The last 
clause of that section is that, “if the plaintiff fail to obtain a 
more favorable judgment he cannot recover costs, but must 
pay defendant’s costs from the time of the offer.” It will be 
observed that, while this statute required the plaintiff to pay 
the defendant’s costs from the time of the offer, yet it is silent 
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as to the costs which had accrued up to the time of making 
the offer. It is contended that that section did not take away 
the plaintiff's right to costs thus given by section 2918, except 
as to such costs as accrued subsequent to the time of making 
the offer. But the defendant contends, and the trial court 
held, that it did take away such right; and it is claimed that 
this court has so decided: Collins vs. Lowry, 78 Wis., 329. 
That action was for the unlawful and wrongful conversion of 
a stock certificate, which, pending the action, was surren- 
dered, and filed in court for the use and benefit of the plaintiff; 
and the defendant offered to allow the plaintiff to take judg- 
ment for nominal damages, with costs and disbursements, 
which the plaintiff declined to accept. At the close of the 
trial the plaintiff obtained a verdict for six cents’ damages by 
direction of the court. It is said in the opinion of the court in 
that case that: “To entitle the plaintiff to costs in such an 
action, it was necessary for him to recover at least fifty dol- 
lars damages: Section 2918, subd. 5, Rev. St. Since the 
plaintiff was not entitled to costs, it follows that the defend- 
ant was: Section 2920, Rev. St.:’ Collins vs. Lowry, 78 
Wis., 333. It is true it was further said in that case, in effect, 
that the plaintiff therein was also precluded from recovering 
any costs after the offer by reason of the provisions of section 
2789, Rev. St. But, as indicated, that was with reference to a 
case where the plaintiff was not entitled to any costs, even in 
the absence of such offer of judgment and the section last 
cited: Parroski vs. Goldberg, 80 Wis., 343. .In a later case, 
where the defendant offered judgment, with costs, which the 
plaintiffs declined to accept, and then failed to recover a more 
favorable judgment, this court said: ‘ We perceive no legal 
objection to allowing plaintiffs their costs in the Circuit Court 
accruing before such offer:” Railway Co. vs. Groh, 85 Wis., 
648. Counsel for the defendant and the trial court call atten- 
tion to the difference between the provisions of section 2789, 
Rey. St., above quoted, and the corresponding section of the 
New York Code, as indicated in Lynk vs. Weaver (128 N. Y., 
171), which reads: “If the plaintiff fails to obtain a more 
favorable judgment, he cannot recover costs from the time of 
the offer, but must pay costs from that time.” But the clause 
of section 2789, Rev. St., above quoted, was copied literally 
from section 385 of the old Code of New York: Wait’s Ann. 
Code, p. 732; Voorhies’ Code, pp. 597, 598. Under that sec- 
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tion, as it then stood, it was held in New York as early as 
1850 that “a defendant against whom a judgment is obtained 
for a less amount than he offered, in writing, to allow judg- 
ment to be taken against him under section 385, is entitled to 
costs against the plaintiff from the time of the offer:” McLees 
vs. Avery, 4 How., Prac., 440. In that case Mr. Justice Wil- 
lard, in behalf of the court, said: “ The plaintiff was entitled 
to costs up to the time when the offer was made.” To the 
same effect is Keese vs. Wyman, 8 How., Prac., 88. The lan- 
suage of section 2789, Rev. St., quoted above, is found in the 
Code of Civil Procedure of California (section 997), and is 
there “ construed as applying only to costs accruing after the 
time of the offer,” and holding that “the plaintiff may re- 
cover costs accruing in his favor before an offer of judgment 
by the defendant, though he may recover a less favorable 
judgment than was offered:” Douthitt vs. Finch, 84 Cal., 214. 
See, also, 15 Ene. Pl. & Prac., 50. We must hold that it was 
error to refuse costs to the plaintiff up to 'the time of the offer 
of judgment. The judgment of the Circuit Court is affirmed 
in all things, except in so far as it refused costs to the plain- 
tiff up to the time of the offer of judgment, and to that extent 
it is reversed, and the cause is remanded, with direction to 
allow such costs to the plaintiff, and to modify the judgment 
accordingly. No costs are allowed to either party in this 
court, except that the defendant must pay the clerk’s fees. 
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COURT OF APPEALS OF KENTUCKY. 


MANHATTAN LIFE INS. CO. 
v8. 


MYERS.* 


Under the statute of Kentucky provisions in the application cannot affect 
the right to recover unless the application is attached to and so made 
part of the policy. 


The policy provided that it was issued in consideration of an annual pre- 
mium to be paid in advance. Part payment was made on the first pre- 
mium in cash and three notes given for the balance, which recited that if 
not paid at maturity the policy should be void, The insured failed to 
pay the first note until past due and was reinstated on a health certifi- 
cate. He informed the agent when the second became due that he was 
unable to pay and would have to let the policy go, and afterwards that 
he was sorry it had lapsed. Payment of the third note was not demanded. 
It was returned by the agent to the company with request to cancel. 


Held, That the beneficiary must, prima facie, show the payment of premium 
in advance; the showing of an execution of the notes is not enough. 


Held, That the policy had been forfeited through nonpayment of premium. 


Henry Burnett, for Appellant. 
Licutroor & Cricz and Sam Houston, for Appellee. 


Hopsson, J. 
Appellant, on January 28, 1897, issued two policies of insur- 
ance—No. 105,895 and No. 105,896—on the life of William E. 
Myers, in favor of his wife, appellee, Hattie M. Myers; one for 
$1,000, and the other for $1,200. The undertaking of the ap- 
pellant, as set out in the first policy, so far as material, is in 
these words :-— 


In consideration of the application for this policy and the 
statements and covenants therein contained, which are a 
part of this contract, and of the annual premium of $18.30, 
to be paid in advance to the company at its office in the city 
of New York on the delivery of this policy, and of the sum 
of $18.30 on the 28th day of January, 1898, insures the life 
of William E. Myers, of Paducah, in the county of Me- 
Cracken and State of Kentucky, for the term of two years; 
and in further consideration of the annual premium of $34.- 
30, to be paid thereafter on the 28th day of January in every 
year during eighteen years, continues the insurance for the 
remainder of his life. 


One of the conditions of the policy is this:— 


* Decision rendered, Nov. 22, 1900. 
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If any statement made in the application be in any respect 
untrue, or if any premiums be not paid when due, this policy 
shall be void, and all payments made upon it shall be for- 
feited to the company. 

The application also contained this:— 

And it is agreed that there shall be no contract of insur- 
ance until the policy shall be issued by the company, and 
accepted, subject to the conditions and stipulations therein 
contained, during the good health of the person to be in- 
sured, and the first premium paid thereon. 

Myers, at the time the policv was delivered to him, paid one- 
fourth of the first premium, amounting to $4.57, and executed 
three notes to appellant, each for that amount, payable in 
iwo, four, and six months. Each of these notes contained 
this stipulation :— 

This note is given on account of premiums on policy No. 
105,895, dated January 28, 1897, issued by said company; 
and, if this note be not paid at maturity, said policy shall be 
void. 

The provisions of the other policy were the same as those 
quoted, except as to the amount; and so with the application 
and notes, only one-fourth of the premium being paid, and 
notes given for the remainder. When the notes fell due that 
were payable in two months, Myers failed to meet them. 
About two weeks after this he came to appellant’s agent, and 
asked if he would accept the money and reinstate him. The 
agent told him he did not know, and gave him a health certifi- 
cate to fill out, telling him he would send it to the company, 
and thought they would accept it. He filled out the certifi. 
cate, and paid the notes, and the company accepted it. This 
was on April 16th. When the next two notes fell due on the 
28th of May, payment was demanded, but Myers said that he 
was not able to keep up the policies, and would just have to 
let them drop. The agent talked to him, and insisted on his 
paying the notes; but he said he simply could not do it. The 
agent told him the policies would become null and void that 
day if the notes were not paid, and he said he knew it, but 
would have to let the policies go. The agent thereupon re- 
turned the notes to the home office of the company. After 
this the last two notes fell due on July 28th. No demand was 
made for their payment, and nothing was paid. The agent, 
in returning the notes to the company, reported to it to can- 
cel the policies. After this the State agent of appellant saw 
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Myers and had a talk with him about the policies. Myers 
said that he was sorry he had to let the policies lapse, and also 
said that, if he was ever able to take out new insurance, he 
would see him again about it. After all this, Myers died on 
November 17, 1897, and this action was instituted by appellee 
to recover of appellant on the policies. At the conclusion of 
the evidence, which showed simply the facts we have stated, 
the court below peremptorily instructed the jury to find for 
appellee, which was done. 

It is alleged by appellant in its answer that, on the return 
of the notes due in May it canceled the policies, and so entered 
them on its record; but there was no proof given on the trial 
to sustain this allegation, except the statement of the local 
agent as to what he reported to the company; nor was there 
any proof of notice to Myers of the cancellation of the poli- 
cies, except such as might be inferred from what took place 
between him and the agents of the company as above stated. 
But the proof of these transactions is very clear, being made 
by several witnesses, and undisputed. It is insisted for ap- 
pellee that the statements of her husband, not being made in 
her presence, are not competent against her, and cannot be 
considered. It is also insisted that, under sections 656 and 
679 (Ky. St.), appellee’s rights must be determined by the 
stipulations of the policy alone, without regard to anything 
contained in the application or notes, and that under the case 
of Montgomery vs. Insurance Co. (14 Bush., 51) the ruling of 
the court below was correct. In the case of Society vs. Pur- 
year’s Adm’r (decided to-day), it is held that, under sections 
656, 679 (Ky. St.), all policies of life insurance issued by co- 
operative or old-line companies must contain the entire con- 
tract, and that stipulations in the application cannot be re- 
lied on to defeat a recovery on the policy, unless indorsed 
upon or attached to it. The application in this case, there- 
fore, cannot be considered. But the undertaking of appel- 
lant, as set out in the policy, is in consideration “of the 
annual premium of $18.30, to be paid in advance to the com- 
pany.” To make out a prima facie right to recover on the 
policy, it was incumbent on appellee to show that the pre- 
mium for the year had been paid. To do this, she alleged that 
notes were executed for the premium, and accepted by the 
company in payment of it. But, when the notes are produced, 
they show that they were not accepted in payment of the pre- 
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mium, but on the condition that, if they were not paid at 
maturity, the policy should be void. Whether the premium 
had been paid or not was a material question in the case, to be 
determined upon the evidence. Neither section 656 nor 679 
has any application, for neither of them was intended to ex- 
clude proof as to whether a condition precedent set out in the 
policy had been complied with. Myers clearly understood 
that, if he did not pay his notes at maturity, his policies would 
then cease; for when he failed to pay when the first notes fell 
due he asked to be reinstated, and furnished a health certifi- 
cate. The company also so understood the contract. When 
the second notes fell due, Myers declined to pay, and, being 
told that the policies would become null and void that day, if 
the notes were not paid, said he understood that, but would 
have to let the policies go. The company acquiesced in this 
conclusion of ‘his, and made no demand for the payment of the 
other notes. The State agent also saw Myers, and had a talk 
with him about the policies. Myers said he was sorry he had 
been compelled to let the policies lapse, and spoke of taking 
out new insurance with him if he was ever able to do so. 
After all this, as Myers had abandoned his contract of insur- 
ance, it was clearly unnecessary for the company to give him 
any other notice; for it was distinctly understood between 
the parties that the policies had lapsed, and no further notices 
could have made this more certain. As was said by this court 
in Moreland vs. Insurance Co., and approved in Insurance Co. 
vs. Pentecost, “ The company was then called on to do nothing 
save to act consistently.” This it did. The case of Mont- 
gomery vs. Insurance Co. (14 Bush, 51) involved a policy where 
the assured had acquired a right to paid-up insurance for four- 
tenths of the amount of the policy, and when the note fell due 
the company took no action, and gave no notice to the assured, 
and nothing occurred to put him on notice that it was claimed 
that his policy would lapse if the note was not paid, or that 
the company was unwilling to carry the note and trust to the 
paid-up insurance for indemnity. The assured here had taken 
out the policies and transacted all the business with the ap- 
pellant. He was to pay the premium. The payment of the 
premium was a condition precedent to liability under the poli- 
cies. His acts and declarations in regard to the payment of 
the premium, and his final conclusion not to pay it, but let the 
policies lapse, were clearly competent against appellee. The 
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cases relied on by her relate to declarations of an entirely dif- 
ferent character. Under the evidence the court below should 
have instructed the jury peremptorily to find for appellant. 
Judgment reversed, and cause remanded for a new trial and 
further proceedings not inconsistent with this opinion. 


COURT OF APPEALS OF KENTUCKY. 


HALLE Et AL. 
v8. 
NEW YORK LIFE INS. CoO.* 


Where a receipt for an insurance premium stipulated that the insurance, if 
issued, should begin on the date of the receipt, and that if the company 
should not issue the policy the sum paid should be refunded, and it was 
agreed between the applicant and the general agent that the insurance 
should begin at once, there was a contract of insurance until the appli- 
cation should be rejected; and, the company having proposed a different 
form of insurance from that designated in the application, its liability 
continued pending the action of the applicant upon the proposed change. 


Restrictions in the application on the power of the general agent to make 
such a contract did not affect his authority, the applicant being author- 
ized to believe he had the right to make the contract. 


Koun, Barrp & Sprnpie and W. S. Pryor, for Appellants. 
Humpurey & Davin, for Appellee. 
Hazexriae, C. J. 

Joseph Halle was a citizen of the city of Manaos, Brazil, 
South America, and on September 21, 1892, at the solicitation 
of one Garcia, general agent for the appellee company, ap- 
plied to that company for an insurance on his life in the sum 
of 20,000 milreis, Brazilian currency, or about $10,920. The 
required medical examination was made, the application duly 
forwarded, and the first semi-annual premium paid to the 
financial agents of the company. The following “ Conditional 
Receipt ” was then delivered to the assured :— 

Conditional Receipt. No. Z17,285. Age, 40 years. 
Amount, reis 20,000,000, 3,000. Table A. Insurance, ordi- 
nary tontine. Premium, 459,000rs. 462,000. Payable half 
yearly. Manaos, Sept. 21, 1892. Received from Mr. Joseph 
Halle the sum of four hundred and sixty milreis, Brazilian 
money of the United States, to be applied to the first half- 
yearly premium on an insurance of twenty thousand milreis, 


* Decision rendered, Oct. 19, 1900. From Southwestern Reporter. 
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Brazilian dollars, on the life of the same, for which a formal 
application is made to the New York Life Insurance Com- 
pany, provided that said application be accepted by said 
company, and that a policy be issued by virtue thereof. If 

said insurance is issued, it should begin on September 21, 

1892, subject to the conditions and clauses of the policies of 

the said company. It is further understood and agreed 

that, if the company does not issue the policy consistently 
with said formal application, the above-mentioned sum will 
be refunded to the bearer of this receipt, and in exchange 
for it. No one except the president, vice-president, second 
vice-president, or actuary is authorized to make, alter, or 
cancel contracts or waive forfeitures. This receipt will be- 
come null and void if any amendment or erasure is made in 
the printed form. [Stamp.] The company returns, in case 
of declining the risk, the amount in reis received, without 
interest, but without reduction. [Signed] New York Life 

Insurance Company, Subdepartment of Brazil. C. C. Sim- 

mons. Manager. M. Storch, Accountant. Countersigned by 

Bernardo Bockris & Co., Bankers. 

It is shown, by satisfactory and uncontradicted proof, that 
it was agreed between the agent and appellant that his in- 
surance should begin on the date of the receipt when the first 
premium was paid. The application reached New York on 
the 25th of November, 1892, but seems not to have been either 
accepted or rejected. Instead of doing either, the company, 
on November 28. 1892, indorsed on the application: ‘“Ap- 
proved E20, November 28th, 1892. King.” The application 
was for insurance on the ordinary life plan, with a tontine 
period of fifteen years, the annual premium being 920 milreis. 
Two policies were then sent to the company’s bankers on the 
plan proposed, the annual premium on which was 1,341 mil- 
reis. In March, 1893, Halle called at the company’s bankers 
to pay his second premium, and learned of the proposed 
change in his insurance. He at once declined to accept the 
policies, and so wrote the company. This letter was received 
by the company on April 12, 1893, and it again took up the 
matter, and indorsed on the application as follows: “ Risk 
advised. T.O. 15 Amt. Apr. 15,1893. King.” A letter of 
explanation was sent Halle to the effect that the company 
had reconsidered his application, and were willing to approve 
the risk as originally applied for, but with terminating op- 
tions in fifteen years. Halle, however, had died suddenly on 
March 30, 1893, from an overinjection of hydrochlorate of 
cocaine, administered by a physician while undergoing an in- 
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significant operation for hydrocele. The company, after some 
delay, finally declined to pay the death claim, upon the theory 
that no insurance had ever been effected, the minds of the 
contracting parties never having met. This suit was then 
brought by Halle’s widow and children. The trial judge up- 
held the contention of the company, and dismissed the peti- 
tion. 

Manifestly, as contended, there can be no recovery in the 
case unless the minds of the contracting parties met. But if 
a valid contract was made when the first premium was paid 
to the company’s agents, and a receipt delivered therefor, then 
the minds of the parties did meet. It seems to us, as already 
indicated, a contract to the effect that the insurance was to 
begin on the 21st September, 1892, is established beyond any 
doubt. This contract does not depend alone on the testimony 
of the witnesses, although that is unequivocal and conclusive. 
The proper and necessary construction of the terms of the re- 
ceipt is that the applicant stands insured from its date, not 
only until the application is accepted, but also until it is 
rejected. The company must act in order to rid itself.of the 
obligation it assumes in accepting the money of the applicant, 
and agreeing, in the event of accepting the insurance, to have 
it reach back from the date of the application. The company, 
on receiving the application in this case, might have accepted 
or rejected it. It was bound to do the one thing or the other, 
or else prolong its liability while considering what it might do 
towards getting a more favorable contract with the applicant. 
We think the simple meaning of the receipt is that the appli- 
cant should stand insured unless the insurance should be 
rejected. 

To the contention that the applicant agreed otherwise in 
the application, and that no officer or agent other than the 
president, vice-president, etc., could make special contracts, 
it is sufficient to say that the agent, Garcia, was the general 
agent of the company, and so signed his name in the applica- 
tion of Halle which was considered by the company. This 
agent does not testify, and the disinterested witnesses present 
when the transaction with Halle occurred leave no room to 
doubt the terms of the contract. It was pressed on the ap- 
plicant that he stood insured from the very time he paid his 
money,—a consideration of no small moment, in view of the 
great distance the parties were from the home office, and the 
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length of time which must elapse before permanent insurance 
could be obtained. These restrictions in the application on 
the power of the agent do not affect the authority of the gen- 
eral agent to do what those dealing with him were authorized 
to believe he had the right to do. These principles find 
abundant support in the authorities: 1 Joyce, Ins., §§ 439, 
425, 426; Lee vs. Insurance Co. (Ky.); Casualty Co. vs. Bal- 
lard (Ky.); Insurance Co. vs. Ebert (Ky.). The proof before 
us entitles the claimants to the insurance money in dispute, 
and the judgment is reversed for proceedings not inconsistent 
with this opinion. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


HAMPTON er AL. 
vs. 


HARTFORD FIRE INS. CoO.* 


Forfeiture clauses in insurance policies are not favored in thelaw. The 
rule as to them in this State is settled. The court will never seek fora 
construction of a forfeiture clause which will sustain it if one which will 
defeat it is reasonably deducible from the words or terms used. 

The words ‘ occupied” and “ unoccupied” in a policy of insurance will be 
given force with reference to the nature and character of the building, 
the purposes for which it is designed, and the uses contemplated by the 
parties as expressed in the contract. The construction given to these 
words as applied to a dwelling will not cover a barn, a mill, a sawmill, 
a factory, or schoolhouses, music halls, theatres, or churches, 

A church building kept for use for the purposes for which it is designed, and 
used as oecasion presents, and as the convenience of the congregation 
may require, and no intent appearing to abandon it for the purposes of 
its use by the temporary periods of nonuser, even though such periods 
exceed the 10-day limit in a policy, is not per se leaving the church 
building vacant and unoccupied, within the forfeiture clause of the 
policy ; and upon such proof alone a nonsuit was rightly refused. 

Where there is a conflict in the testimony, whether there is occupancy or 
nonoccupancy is a question of fact to be determined by the jury. ° 


James Bucuanan, for Plaintiff in Error. 
G. A. Vroom and W. J. Krart, for Defendants in Error. 


Fort, J. 
The defendant is a fire insurance company. By its policy, 
issued on the 20th day of August, 1896, in consideration of $15 
premium paid, it insured the church property of which the 


* Decision rendered, Nov. 20, 1900. Syllabus by the Court. 








142 Court of Errors and Appeals of New Jersey. [Feb., 


plaintiffs are the trustees, against loss or damage from fire for 
a period of five years from said date. The property insured 
was described in the policy as a 

Frame church building and addition attached thereto, with 

shingle roof, situate at the northeast corner of Haddon and 

Jefferson Avenue, in the village of West Berlin, Camden 

County, N. J. 

The property was totally destroyed by fire on June 1, 1899, 
and due and timely proof of loss was made. Subsequently, on 
July 31, 1899, the defendant, by its general agents, notified 
the plaintiffs in writing, through their attorney, that they de- 
nied owing anything on said policy. Suit was instituted, and 
the pleas filed set up: ‘(1) The church building was and be- 
came vacant and unoccupied, and so remained for upwards of 
ten days, without the consent in writing thereto of the said 
defendant being indorsed upon or added to said policy; (2) 
that the hazard was increased by means within the knowledge 
and control of the said plaintiff, and was so kept and con- 
tinued until said loss by fire.” We agree with the trial judge, 
as to the second plea, that there is no proof as to there being 
any hazard, within the contemplation of the policy, proven in 
the cause, unless it be the boarding up and locking of the 
church, as was proven; but that would seem rather to be a 
precaution for safety than a hazard. However, this point is 
not raised in the brief of the defendant except in so far as the 
claim that the church was left vacant and unoccupied was a 
violation of the “ hazard” clause of the policy. The defend- 
ant’s counsel puts the issues tried very fairly in his brief when 
he says: “ The defenses litigated upon the trial were: First, 
that the building, for many weeks prior to the fire, was vacant 
or unoccupied, without the consent of the company; second, 
that by means of such vacancy or nonoccupancy the hazard 
was increased.” It follows, of course, therefore, that if the 
first condition—vacancy or nonoccupancy—did not exist, the 
second defense fails. The attempt of the defense is to defeat 
the recovery in the case by the fact that a forfeiture has oc- 
curred, under the conditions of the policy, from the leaving of 
the premises vacant or unoccupied exceeding the ten days 
allowed by the policy. Forfeitures of this class are not 
favored in the law. The rule as to them in our State is set- 
tled. Our courts say: “It has become a settled rule in the 
construction of contracts of insurance that policies of insur- 
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ance will be liberally construed to uphold the contract; and 
conditions contained in them which create forfeitures will be 
construed most strongly against the insured, and will never 
be extended beyond the strict words of the policy:’ Carson 
vs. Insurance Co., 43 N. J. Law, 300; Snyder vs. Insurance Co., 
59 N. J. Law, 544. The court will never seek for a construc- 
tion of a forfeiture clause in a policy which will sustain it if 
one which will defeat it is reasonably deducible from the 
terms or words used to express it: Insurance Co. vs. Maack- 
ens, 38 N. J. Law, 564, 572; Ripley vs. Insurance Co., 29 Barb., 
552;. Rann vs. Insurance Co., 59 N. Y., 387; 1 Joyce, Ins., § 220; 
Insurance Co. vs. Walsh, 54 IIl., 164; May, Ins. (2d Ed.), § 170. 
We are not without a construction of the words “ occupied ” 
and “ unoccupied ” in this State. This court has defined these 
terms and their application to buildings insured by policies 
containing them as follows: “They are always to be con- 
strued with reference to the nature and character of the build- 
ing, the purpose for which it is designed, and the use contem- 
plated by the parties as expressed in the contract. The 
occupancy of a dwelling, of a barn, and of a mill is in each case 
essentially different in its scope and character. The term 
‘occupied ’ always implies a substantial and practical use of 
the building for the purposes for which it is intended, and as 
contemplated by the policy:” Sonneborn vs. Insurance Co., 
44 N. J. Law, 220, 223. The same effect is given to these . 
words by the New York Court of Appeals: Whitney vs. In- 
surance Co., 72 N. Y., 117. As to a dwelling house, it being 
designed for occupancy by human beings, it is occupied when 
human beings habitually reside in it, and unoccupied when no 
one lives or dwells in it: Hartshorne vs. Insurance Co., 50 
N. J. Law, 480. The definition of “ occupied,” as applied to a 
dwelling. will not, of course, cover a barn, a mill, a sawmill, a 
factory, music halls, theatres, or churches. If church build- 
ings are kept for use for the purposes for which they are de- 
signed, and used as occasion presents, and as the convenience 
of the congregation may require, and there is no intent shown 
to abandon them for the purposes of their use by the temporary 
periods of nonuser, even though those periods may exceed the 
ten-day limit in a policy, such act is not per se a leaving of a 
church building vacant and unoccupied, within the forfeiture 
clause of the policy; and hence, upon such proof alone a non- 
suit would not be proper. If, however, it was undisputed 
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under the evidence in the cause that the premises had been 
unoccupied as a church for more than ten days, without any 
intention or expectation of resuming worship therein, or that 
an abandonment of its use for church purposes was apparent 
from the dissolution of the church society, or an unreasonable 
time of nonoccupancy resulting from the nonresumption of 
religious services therein, then a nonsuit might be proper. 
The chief reliance for reversal in this case is in the refusal 
of the trial judge to take the case from the jury, and his sub- 
mitting as a question of fact to the jury whether the church 
was, at the time of the fire, and for ten days before, vacant or 
unoccupied, within the terms of the policy. We think the 
trial justice was right on both positions. There was evidence 
from which the jury in the case could find that the church 
property, considering its uses, was not vacant or unoccupied, 
within the terms used in the policy as they should be applied 
to a church building. Services had been held in the church 
until there was no minister to ofticiate,—about the Ist of 
April previous to the fire. The building was in charge of the 
trustees, and the president of the board had the key, and 
acted, as he always had, as the sexton, visiting it frequently, 
caring for it, and going in it as often as five times a week. 
The furniture was in the church, as was the organ used in wor- 
ship. There was no change in the use of the property, and 
there was no determination to nonuse it as a church. The 
church remained ready to be opened as soon as any one 
could be secured to preach. A Reverend Mr. Miller, it 
was supposed, was secured to preach on the second or third 
Sunday in May, as Mr. Hampton, the president of the trus- 
tees, testifies; and the church was opened, and the congrega- 
tion gathered, as the evidence would indicate, but Mr. Miller 
did not appear. Does the fact that the preacher does not ap- 
pear cause the church to be unoccupied? Is it possible, in 
case a city church—as is frequently done—closes for the 
month of August, and public worship is discontinued for that 
month, in case of fire after ten days from the closing, that its 
insurance is forfeited? Is it possible, in case a church, for 
any reason, is without a pastor, and closes temporarily until 
some one is secured, and the church burns after ten days from 
such closing, that the church is vacant and unoccupied, within 
the contemplation of this condition in its policy of insurance, 
and no recovery for the loss can be had? To give such a con- 
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struction to a policy on a church would be to wholly disregard 
the contemplated uses of the property and the sensible and 
reasonable construction to be given to the term “ occupied ” 
as applied to such property. In a case having many of the 
same facts as this, and founded upon the same character of 
defense, the Appellate Division of the New York Supreme 
Court gave to the word “ unoccupied,” as applied to church 
property, the construction here given: Caraher vs. Insurance 
Co., 68 Hun, 92. In Whitney vs. Insurance Co., supra, the 
building insured was a sawmill, and the Court of Appeals of 
the State of New York construed the “ vacant and unoccu- 
pied ” clause in that policy in connection with the uses for 
which the sawmill could be put. In passing wpon that case 
the court says: “It is quite obvious that the parties did not 
intend by this provision that the sawmill should be inhabited, 
or that any person should remain in it so as to watch and 
guard it against fires, in order that the plaintiff should have 
the protection of the policy. * * * The interruptions of 
the business and the discontinuance of the active use of the 
sawmill by reason of low water, diminished custom, or de- 
rangement of the machinery, if held to be a violation of the 
condition, and to create a vacancy and nonoccupation of the 
building within the true meaning of the condition, would 
greatly impair the value of the contract as a contract of in- 
demnity, and the result would be that the contract would be 
deemed forfeited by the happening of events which might rea- 
sonably have been anticipated, and which are among the com- 
mon incidents of the business carried on on the insured 
premises. * * * Delays and interruptions incident to the 
business of conducting a sawmill, although involving a tem- 
porary discontinuance of the active use of the mill for sawing 
purposes, would not, we think, make the mill ‘ vacant and un- 
occupied,’ within the meaning of the policy. Take the case of 
the insurance of a church building, or schoolhouse, or cider 
mill. Would the fact that the church was closed six days 
consecutively each week be a violation of the condition in 
question, or would the schoolhouse in vacation time, or the 
cider mill when no apples were to be had, be without the pro- 
tection of the policy? These illustrations serve to show that 
the condition against vacancy and nonoccupation is to be con- 
strued and applied in view of the subject-matter of the con- 
tract and of the ordinary incidents attending the use of the 
Vou. XXX.—10, 
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insured property.” It would be hard to secure a statement 
of the principle which we think applicable to the construction 
of the words “vacant and unoccupied,” as applying to a 
church, of greater clearness than this quotation from the New 
York Court of Appeals. In the case of Whitney vs. Insurance 
Co., from which the quotation was just made, the court also 
held that it was a question of fact as to whether the building 
was vacant or unoccupied, within the policy, to be determined, 
as stated in that case, by the referee, who was sitting as a 
jury. The referee found as a fact in that case that the fire 
occurred on the 16th of May, and that no sawing had been 
done for sixteen or eighteen days before, but that there were 
logs in the mill yards and elsewhere which the plaintiff in- 
tended to saw at the mill; that there was lumber piled in the 
yard, and a small quantity was kept in the mill up to the time 
of the fire, from which, from time to time, small sales were 
made,—the last one the day before the fire; and the court say 
that this evidence would not have justified the finding that 
the plaintiff had abandoned or intended to abandon the use of 
the mill, and say there was no error in the finding of the 
referee that the mill did not become vacant and unoccupied, 
within the meaning of the policy. See note to Moore vs. In- 
surance Co. (N. H.). That case is authority for the position 
taken by the trial justice in this case; viz., that whether, 
under the evidence, there was occupancy or nonoccupancy was 
a question for the jury. We think the refusal to nonsuit and 
the refusal to direct a verdict for the defendant were right, 
and that there was no error in the charge of the court or in 
its refusal to charge ‘as requested, and the judgment should 
be affirmed. 





1901.] Goodwillie et al. vs. London Guarantee & Accident Co. 


SUPREME COURT OF WISCONSIN. 


GOODWILLIE Er AL. 
vs. 


LONDON GUARANTEE & ACCIDENT CO.* 


An employers’ liability policy provided that ‘‘if any child-is illegally em- 
ployed on the work of the insured, the company will not be liable for 
any injuries which may be thereby sustained or occasioned.” 


Held, That the exemption was not restricted to injuries which might be 
chargeable to illegal employment as the direct and immediate cause, but 
exempted from liability for injuries from any cause resulting to a child 
which was employed in violation of a statute forbidding the employment 
of a child under the age of 12 years. 


Statement of facts by Winstow, J. 

This is an action upon a policy of indemnity insurance. The 
complaint, after alleging the copartnership of the plaintiffs, 
and the facts that as such copartners they were engaged in the 
operation of a box manufactory at Wausau, and after alleging 
the corporate character of the defendant, and the fact that 
it was licensed to do business in the State of Wisconsin as an 
insurance corporation, stated the following facts, in sub- 
stance: That on the 28th day of November, 1893, the defend- 
ant, for a valuable consideration, executed and delivered to 
the plaintiffs its policy of insurance, whereby it insured the 
plaintiffs for a period of one year against any liability for 
damages, not exceeding $1,500, on account of any injuries sus- 
tained by any employee of the plaintiffs, resulting from any 
accident which might befall such employee while actively en- 
gaged in the service of the plaintiffs in connection with said 
box factory. That said policy also contained a further con- 
. dition, upon the back thereof :— 

If any child is illegally employed on the work of the as- 
sured, the company will not be liable for any injuries which 
may be thereby sustained or occasioned. 

That on the 25th of January, 1894, one Peter Kutchera, an 
employee of the plaintiffs in said box factory, under the age 
of 12 years, but supposed by plaintiffs to be over the age of 14 
years, was severely injured by an accident while actively en- 
gaged in the plaintiffs’ service in said factory, and immedi- 
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ately made claim against the plaintiffs for damages by reason 
of such injury. That immediate notice was given to said de- 
fendant of such injury, and satisfactory proofs thereof were 
duly furnished in accordance with the terms of the policy. 
That the defendant, however, denied and disclaimed any lia- 
bility by reason of said accident, and still insists on such 
denial. That said Kutchera thereafter commenced an action 
in the proper court against the plaintiffs on account of such 
injury, and that the plaintiffs tendered the defense thereof to 
the defendant, but that the defendant declined to defend said 
action, and compelled the plaintiffs to defend the same at 
their own expense, which expense amounted to the sum of 
$671.24 over and above taxed costs, which sum was paid by 
the plaintiffs before the commencement of this action. That 
said action was tried upon the merits, and resulted in a ver- 
dict and judgment in favor of said Kutchera for $8,500 and 
costs. That the defendant, upon notification of such verdict, 
again refused to pay the amount of the policy or defend said 
action. That said action was appealed to the Supreme Court 
of the State of Wisconsin, and reversed on the ground that 
the verdict did not sufficiently cover the question of negli- 
gence involved: Kutchera vs. Goodwillie, 98 Wis., 448. That 
the plaintiffs on such appeal insisted that no negligence on 
their part was shown, but that the Supreme Court, upon re- 
versal of said action, held that there was sufficient evidence 
on the question of the plaintiffs’ negligence to be submitted 
to the jury, and to sustain a judgment in favor of said Kut- 
chera against the plaintiffs, providing the jury should find 
such negligence. That thereafter the plaintiffs, on advice of 
their counsel, after a full and fair statement of the case, set- 
tled said claim of said Kutchera for the sum of $2,000, having 
previously notified the defendant of the opportunity of mak- 
ing said settlement, and of their belief in the wisdom thereof, 
and requested said defendant to join with them therein. That 
the plaintiffs have fully performed all the conditions of said 
contract on their part, but that the defendant has refused to 
perform its part thereof, by refusing to pay the amount due 
on such policy, or any part thereof. That the defendant has 
always based its denial of liability upon the specific ground 
that the policy did not cover the accident in question, for the 
reason that Kutchera was employed by the plaintiffs contrary 
to the agreement or condition hereinbefore set forth respect- 





1901.] Goodwillie et al. vs. London Guarantee & Accident Vo. 149 


ing the illegal employment of a child. That, as matter of 
fact, Kutchera had a good and valid cause of action against 
the plaintiffs for the injuries sustained by him, based upon the 
negligence of said plaintiffs, in other respects than the fact 
that he was employed while under the statutory age. That 
the Supreme Court held in said action that Kutchera’s injury 
was not proximately caused by such illegal employment, 
which adjudication has not been changed or reversed. Upon 
the opening of the trial in the Circuit Court the defendant ob- 
jected to the introduction of any evidence under the com- 
plaint, for the reason that the complaint did not state facts 
sufficient to constitute a cause of action. This objection was 
sustained, and, the plaintiffs declining to amend their com- 
plaint, judgment was entered dismissing the complaint, with 
costs, from which judgment the plaintiffs appeal. 


Mytrea & Birp, for Appellants. 

Bump, Kreutzer & Rosensperry (C. H. Van Alstine, of counsel), 
Sor Respondent. 

Winstow, J. (after stating the facts). 

Our statute (section 1728a, Rev. St.) prohibits, under pen- 
alty of a fine, the employment of a child under the age of 14 
years in any factory or workshop, except that, if a prescribed 
permit be obtained from the county judge, the employment of 
a child 12 years of age is allowed. It appears by the com- 
plaint that the child who was injured in the present case was 
under 12 years of age, and received his injuries as the result 
of negligence on the part of the plaintiffs, and the question 
presented is whether the defendant’s policy of insurance 
covers the liability of the plaintiffs for such injuries. There 
are but two clauses of the policy which are material to be 
considered upon this inquiry. They must, upon familiar princi- 
ples, be construed together, and for convenience, may prop- 
erly be placed in juxtaposition. So placing them, the provi- 
sions in question are to the effect that the defendant insures 
the plaintiffs in a sum not exceeding $1,500 against liability on 
account of any injuries sustained by any of plaintiff’s em- 
ployees resulting from an accident happening to such em- 
ployee while engaged in plaintiff's service in connection with 
the box factory, provided that, 

If any child is illegally employed on the work of the as- 

sured, the company will not be liable for any injuries which 

may be thereby sustained or occasioned. 
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The question is, what do these clauses mean? The plain- 
tiffs’ claim is that by these provisions the defendant insured 
the plaintiffs against liability for injuries to any employee, 
whether legally or illegally employed, except such injuries as 
were proximately caused by the illegality of the employment. 
Is this the proper construction of the contract? In consider- 
ing this question, it must be taken as certain that the proviso 
as to the illegal employment of children was intended as a 
substantial limitation of the previous promise of indemnity, 
und not as an enlargement thereof. This is self-evident. It 
is also unquestionable, as a legal proposition, that, in a case 
of a doubtful or ambiguous clause in a contract, that con- 
struction should be given to it which will be in harmony with 
Jaw, rather than a construction which contemplates a viola- 


tion thereof in order to give it effect. The clause in question 


is plainly an ambiguous one, and not happily expressed. In 
the popular and nontechnical sense, any injury happening to 
a boy under 12 years of age who is employed in a shop, or any 
injury happening to another employee on account of the boy’s 
negligence or youth, is an injury occasioned by the illegal em- 
ployment of the boy. In other words the injury would not 
have resulted had the boy not been employed. But, in the 
technical and strictly legal sense, an injury happening to such 
boy or to another emplovee through the agency of the boy is 
not “ occasioned ” by the illegal employment of the boy unless 
the injury is the “ proximate” result of the illegal employ- 
ment. It is quite difficult to understand how the mere fact of 
the illegality of the boy’s employment could be the proximate 
cause of any injury happening to the boy himself. It seems 
very evident that, if a boy less than 12 vears of age is hurt by 
a defective machine, an unprotected shaft, or through lack of 
necessary warning, the proximate cause of the injury will or- 
dinarily be the negligent use of the defective machine or the 
unprotected shaft, or the negligent failure to warn, and not 
the mere fact that the law prohibited his employment: 
Kutchera vs. Goodwillie, 93 Wis., 488, 67 N. W., 729. We do 
not say that cases may not arise where an injury to such a 
boy may not be properly held to be proximately caused by the 
fact of the illegal employment, but certainly in the majority 
of cases of injury the proximate cause would undoubtedly 
consist in some act of negligence occurring after the employ- 
ment, and independent of the fact of its illegality. If this be 
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so, then the construction which is insisted upon by the ap- 
pellants renders the limitation of liability substantially no 
limitation, but, on the other hand, makes it an affirmative 
declaration of liability for injuries happening to a boy whose 
very presence as an employee in the shop is prohibited by law. 
In other words, the supposed limitation becomes in fact no 
limitation as respects injuries to the boy himself, but, rather, 
a promise of protection in case of the violation of law. The 
clause should be given a meaning in accordance with the evi. 
dent intention, if the language used will reasonably admit of 
such a meaning; and it should be given a meaning which will 
harmonize with the policy of the statutes, rather than one 
which contemplates a violation of the statutes. With these 
principles in view, we can entertain no doubt that the mean- 
ing of the clause in question which was intended by the 
parties, and which should be given to it by the courts, is the 
popular meaning as distinguished from the purely technical 
legal meaning. So construed, all difficulties disappear. The 
clause becomes a substantial limitation, as undoubtedly in 
tended by the parties; and it encourages no violation of law, 
but, rather, discourages it. In this view of the case, it be- 
comes unnecessary to consider the serious, and, perhaps, 
doubtful question which was debated on the argument; 
namely, whether the clause in question would be void on the 
ground of public policy if given the construction claimed for it 
by appellants. Judgment affirmed. 
Bardeen, J., took no part. 





Supreme Court of California. 


SUPREME COURT OF CALIFORNIA. 


METHVIN 
v8. 


FIDELITY MUT. LIFE ASS’N or PHILADELPHIA, Pa.* 


The policy provided for quarterly payments, and that it should not be bind- 
ing until delivered during the health of the insured. This policy was 
dated July 30th, and the receipt was so dated and signed by the presi- 
dent for the first quarterly payment, but was not receipted and signed 
by the a a until September 3d. It recited that it covered dues until 
October 30th. 


Held, That the next quarterly payment came due October 30th and not 
December 3d, and its nonpayment on that date avoided the policy under 
a@ provision requiring payment on October 30th under penalty of 
forfeiture. 


Held, That a finding that the company had not denied liability prior to a 
certain date was contrary to the evidence, where it appeared that the 
president, in two separate letters to attorneys of plaintiff, had, prior to 
that date, denied liability. 


RL. Horton, fur Appellant. 

E. S. Pruussury and F. D. Mapison, amici curize. 

McKuntey & Grarr, for Respondent. 

Van Dyke, J. 

The defendant appeals from the judgment and from the 
order denying a new trial. In support of its appeal it is con- 
tended on behalf of the appellant—First, that some of the 
material findings of fact are unsupported by the evidence; 
second, that the court erred in deducing erroneous conclusions 
from the facts found. The action is based upon a policy of 
life insurance. The policy recites that the said company, in 
consideration of the application and the payment of a pre- 
nium of $24.96 

On or before the 30th day of July, October, January, and 

April in every year, for the period of twenty years from the 

date hereof, does hereby receive Theodule Robert, of Los 

Angeles, county of Los Angeles, State of California, as a 

member of said association, and issues this policy of insur- 

ance, and hereby promises to pay the sum of three thousand 

dollars to his wife, Ida Robert: * * * provided, any 

moneys required to be paid under this policy during the con- 

tinuance of this contract must be actually paid, when due, 

to the said association, and no dues or premiums on this 

policy shall be considered paid unless a_ receipt shall be 


* Decision rendered, July 19, 1900. 
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given therefor, signed by the president and treasurer, and 
countersigned by the agent or person to whom payment is 
made, as evidence of such payment to him; otherwise, this 
policy shall be, ipso facto, null and void, and all moneys 
paid hereon, except as hereinafter provided, shall be for- 
feited to said association. 

The said policy is signed at the company’s office at Phila- 
delphia the 30th day of July, 1895, and provides :— 

The same shall not be binding until delivered during the 
lifetime and good health of the applicant, and until the first 
payment due hereon has been made. 

The said policy, together with a receipt for the first pay- 
ment, signed by the president and treasurer of said defendant 
company at Philadelphia, were forwarded to the local agent 
at Los Angeles. This receipt, produced in evidence by the 
plaintiff, is as follows :-— 

Received from Theodule Robert, of Los Angeles, Calif., 
owner of policy No. 060,809, $24.96, in payment of quarterly 
dues, payable and due on the 30th day of July, 1895, which 
pays such dues up to the 30th day of October, 1895. 

This receipt was countersigned at Los Angeles on the 3d 
day of September, 1895, by Frank Lerch, agent. 

The court finds that said policy of insurance was issued on 
the 3d day of September, 1895, and the premium paid on said 
policy was paid for the period of three months from the 3d day 
of September, 1895. . This finding is not supported by the evi- 
dence, but is in direct conflict with it. The policy was exe- 
cuted, as appears on its face, July 30, 1895. Necessarily some 
little time must elapse between its execution in Philadelphia 
and delivery in Los Angeles, which both parties to the con- 
tract, of course, well understood; and, without the provision 
contained in the policy, that it would not be binding until de- 
livered, the same result would have followed. “A contract in 
writing takes effect upon its delivery to the party in whose 
favor it is made, or to his agent:” Civ. Code, § 1626. If it 
were not delivered until September 3d, the date when the re- 
ceipt was countersigned by the local agent, that would not 
alter the case. The payments are expressly specified in the 
policy to be due and payable on or before the 30th day of July, 
October, January, and April every year. The first payment, 
under the terms of the policy, ran from the 30th of July to the 
30th of October, and this payment was received and receipted 
for by the company, and, therefore, the company cannot com- 
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plain that it was not paid before the time at which it was re- 
ceived. <As further evidence that there could be no misunder- 
standing as to when the second payment became due under 
the terms of the policy, the receipt given to Robert for the 
first payment expressly declares that the same “ pays such 
dues up to the 380th day of October, 1895.” In addition to the 
plain declaration in the policy, and also in the receipt, as to 
the time when the payments are to be made, the evidence 
shows that Robert well understood the same. <A notice was 
sent to him by the company, through its local agent, Septem- 
ber 30, 1895, calling his attention to the quarterly premium 
stipulated in the policy, which would become due October 30, 
1895, and also a receipt, executed in the usual form, sent to 
the Merchants’ National Bank, in Los Angeles, to be delivered 
to him on payment of such premium. The second premium 
not having been paid when due, October 30, 1895, the local 
agent called upon Robert in reference to the matter. He tes- 
tified: ‘“ I went to see him with Mr. Morgan, a friend of mine, 
who was well acquainted with him, in order to induce Robert 
to reinstate the policy. I then asked him whether he was 
going to pay the premium that had now been past due for a 
few days. I called his attention to the fact that the receipt 
was still here, and could be paid upon signing a health certifi- 
cate. He said, ‘No, because the policy had been misrepre- 
sented to him. I then asked him to read the policy, and asked 
him what his objections to it were. It seems he thought that 
at the end of three years he would get the amount of paid-up 
interest that the policy expressed in cash. I explained to him 
in the presence of Mr. Morgan, and showed him how it would 
be utterly impossible for any company to pay that in cash at 
the end of so short a time, but at the end of twenty years he 
would have the cash that the premium provided for. He 
seemed to be satisfied with the policy then, and said he would 
reinstate it, but did not have the money at that time. He also 
called my attention to the fact that my agent, St. John, owed 
him something,—some eight or ten dollars,—in that neighbor- 
hood. I told him St. John still had a commission interest in 
the policy, and, if he paid the premium, I would hold St. John’s 
money, and I would allow him the amount he owed him. * * * 
He made no objection that his premium was not due at that 
time. After that I met him once on Spring Street, I think, in 
front of the Wilson Block. That was probably a few days 
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before his death, and I spoke to him again. I said: ‘ Mr. 
Robert, you ought to reinstate that policy, because you don’t 
know when you might need it.’ He says: ‘ Why, look at me. 
I do not look as if I am going to die?’ ‘ No,’ I said, ‘ lots of 
strong and healthy men die. You had better come down with 
me, I will take your note and give you a chance to pay it off.’ 
He said: ‘ You wait until the Ist of December. Every time 
[ approached him about it he said he would have some money, 
and he probably would reinstate. He made no objection at 
that time that his premium was not due.” Mr. Morgan, who 
accompanied said agent, corroborates him in reference to the 
interview with Robert. Mrs. Robert, after the death of her 
husband, supposed that the second premium, due October 
30th, had been paid. She employed Blake & Doane as attor- 
neys, to correspond with the company in reference to a blank 
form upon which to make formal proof of death. Their letter 
was dated April 10, 1896, to which the president of the de- 
fendant company replied, under date of April 22, 1896, that :— 

In the regular course of business, notice was sent to the 
insured September 30, 1895, requesting him to make pay- 
ment of the second quarterly premium to the Merchants’ 
National Bank. The receipt for the same was sent to the 
Merchants’ National Bank for collection, and was returned 
by said bank, no payment having been made. We under- 
stand an attempt was subsequently made by Mr. Lerch to 
induce Mr. Robert to make payment, execute a health cer- 
tificate as required by the terms of the policy, etc., but he 
declined to do it. The policy does not only require and 
make it a condition precedent to recovery to show that the 
insured is dead, but also to show justice of claim. 
Subsequently, it appears, Mrs. Robert employed other at- 

torneys; to wit, Hanna & Davis, and on September 21, 1897, 
nearly a year and a half after the first correspondence by 
Blake & Doane, these new attorneys wrote to the company. 
In their letter they call attention to the letter written by 
Blake & Doane, and the answer thereto by the president of 
the defendant association, and say:— 

In this last letter you intimated that Mrs. Robert, the 
beneficiary under said policy, was not entitled to payment 
of the same by reason of the fact that Mr. Robert declined 
to make payment of the quarterly premium to the Mer- 
chants’ National Bank. * * * This matter has recently 
been placed in our hands, having been taken out of the hands 


of Messrs. Blake & Doane, and we write to renew the re- 
quest that you send us blank proofs, so that we make a 
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proof as to the death of Mr. Robert; and we will say fur- 
ther that, as a matter of fact, Mr. Robert did pay the second 
quarterly premium which was due to the company, although 
not to the Merchants’ National Bank, but was paid to Mr. 
St. John, the soliciting agent for your company, who was 
also the agent and had authority to make collections for 
Mr. Lerch, your general agent here. 


The president of the company replied to this last letter 
under date of September 27, 1897, repeating substantially 
what he had written in the first letter, and that, in conse- 
quence of the failure of Robert to pay the premium when due, 
the policy, by its terms, became null and void. Up to this 
time, therefore, it was well understood that the first payment 
did not extend beyond the 30th of October, 1895, but shortly 
thereafter the plaintiff became the assignee of Mrs. Robert, 
and this suit was commenced. On the trial it was conceded 
that the second payment was not made, but it was contended 
that the payment of the first premium ran three months from 
the 3d day of September, instead of from July 30, 1895, as 
plainly declared, both in the policy and the receipt for the first 
payment delivered with it. 

McConnell vs. Society (84 C. C. A., 663), decided by the Cir- 
cuit Court of Appeals of the Sixth circuit, is very much like 
the case at bar. The policy there contained similar terms and 
conditions with the one here. It was dated April 27, 1893, 
but was not delivered, nor did it become effective, until May 
9, 1893; the first quarterly premium being then paid. The 
next quarterly premium was payable, according to the policy, 
July 27, 1893. The insured did not pay the second premium, 
but died July 28th, one day thereafter. This shows a very ex- 
treme case, but the court there, speaking through Judge Taft, 
the other members of the court concurring, held: ‘ There was 
a failure to pay a quarterly installment on the day fixed. As 
a consequence, the policy became forfeited, and all liability 
thereon ceased.” Bryan vs. Association (R. I.) was also a case 
very similar to the one under consideration. There an applica- 
tion had been made on the 18th of the month, and the policy 
had been isued on the 22d, requiring monthly premiums to be 
paid on the 15th of each month in advance. The court held 
that the pay days specified in the policy must control, saying: 
* Payment being required in advance, the payment made at its 
issue would go until the next pay day should come. The fact 
that this would be three days less than a month does not 
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affect the case, since payments, being part of a fixed total, 
were not payments for a month, but payments due on a par- 
ticular day of a month.” See, also, Insurance Co. vs. McMas- 
ters, 30 C. C. A., 532. In this case an application was made to 
the company under date of December 12, 1893, and the policy 
was dated December 18, 1893. It was afterwards delivered to 
the insured, and the premium paid on delivery. The policy 
provided that it should be void if the second premium was not 
paid within thirty days after December 12, 1894. This pre- 
mium was not paid, and the insured died six days after his 
right under the policy had lapsed. The beneficiary filed a bill 
in equity to have the policy re-formed so that the second pre- 
mium should be made payable on December 18th, one year 
from the date of the policy, instead of December 12th. This 
would have extended the validity of the policy for six days 
after it became void, according to its terms, and would have 
covered the death of the insured. The court, however, held 
that the policy could not be re-formed; that the rights of the 
insured had lapsed by failure to pay the premium on the day 
provided for in the policy, and that plaintiff could not recover 
upon the policy, either at law or in equity. The court might 
as well undertake to release the insured from the payment of 
premiums altogether, as to relieve him from forfeiture of his 
policy in default of punctual payment. The company is as 
much entitled to the benefit of one stipulation as the other, 
because both are necessary to enable it to keep its own obli- 
gations. As said in Insurance Co. vs. Stratham (93 U. 8., 24): 
“All the authorities agree that the time for payment is ma- 
terial_—is of the essence of the contract,—and nonpayment at 
the day appointed involves absolute forfeiture, when, as in 
the present case, such are the express terms of the contract,” 
And again it is said: “ Promptness of payment is essential 
in the business of life insurance. All the calculations of the 
insurance company are based on the hypothesis of prompt 
payments. They not only calculate on the receipt of premi- 
ums when due, but upon compounding interest upon them. It 
is upon this basis that they are enabled to offer insurance at 
the favorable rates they do. Forfeiture for nonpayment is a 
necessary means of protecting themselves from embarrass- 
ment. Delinquency cannot be tolerated or redeemed, except 
at the option of the company.” See, also, Cook, Ins., 174; 
Bliss, Ins., 273. The policy in this case became void, prior to 
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the death of Robert, for nonpayment of the premium as stipu- 
lated. The finding of the court that Theodule Robert and Ida 
Robert duly performed all the conditions of said policy on 
their part to be performed, and paid all amounts required to 
be paid thereunder to the defendant, is contrary to the evi- 
dence; also, the finding that the defendant did not deny its 
liability on said policy prior to the 27th of September, 1897. 
The evidence shows that it disputed its liability from the first, 
on the ground that the second payment had not been made as 
stipulated in the policy. The judgment and order denying a 
new trial are reversed. 

Weconcur: Beatty, C. J.; MeFarland, J.; Temple, J.; Har- 
rison, J.; | Garoutte, J. 


SUPREME COURT OF TENNESSEE. 


LIGHT kT AL. 
vs. 


GREENWICH INS. CO.* 


A policy in which the property is classified and separately valued and the in- 
demnity for each class specified, is a separable contract. 


A statute provided that no misrepresentation should avoid the policy unless 
fraudulent or an increase of risk. The policy on personal property pro- 
vided that it should be void if the interest were other than uncondi- 
tionalownership. A title of part remained in the vendor as security. 


Held, That in the absence of fraud the policy was valid. 


Held, That the existence of a chattel mortgage did not increase the risk, and 
the policy was valid in the absence of fraud. 


Joe V. Wituiams and T. C. Latimore, for Appellants, 
Anprews & Smita, for Appellee. 
McAuister, J. 

This is a suit upon a policy of fire insurance. The property 
covered by the policy comprised horses, carriages, and harness 
employed in complainants’ livery stable on Broad Street, in 
the city of Chattanooga. The amount of the indemnity was 
$600, distributed as follows; to wit: $275 on live stock, $275 
on rolling stock, carriages, buggies, etc., and $50 on the har- 
ness, combs, ete. On the night of November 13, 1898, the en- 
tire property was destroyed by fire. The defendant company 
* Decision rendered, Oct. 20, 1900. 
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resisted the payment of the policy upon the ground of a breach 
of the following stipulations in the contract of insurance; 
namely :— 

This entire policy shall be void if the insured has con- 
cealed or misrepresented, in writing or otherwise, any ma- 
terial fact or circumstance concerning the insurance or the 
subject thereof, or if the interest of the insured in the prop- 
erty be not truly stated, etc. 

Again it is provided; viz.: 

This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if the 
interest of the insured be other than the unconditional and 
sole ownership, or if the subject of the insurance be per- 
sonal property, and be or become incumbered by a chattel 
mortgage. 

Defendant insisted these clauses of the policy had been vio- 
lated, for the reason that at the time the insurance was 
effected C. R. Baird & Company retained title to two surreys, 
one buggy, and one pair of harness of the insured property. 
Further, that the Milburn Wagon Company retained title to 
one surrey, a pair of harness, and one buggy. This retention 
of title was by vendors, to secure unpaid purchase money. It 
was further insisted that the Citizens’ Bank & Trust Com- 
pany of Chattanooga, at the time said policy was issued, had a 
chattel mortgage on two of the horses and one surrey of the 
insured property to secure an indebtedness of $125. A ma- 
jority of the Court of Chancery Appeals, reversing the decree 
of the chancellor, found the existence of the incumbrances — 
alleged upon the insured property, and, being of the opinion 
that the policy was thereby avoided, dismissed complainants’ 
bill. The more specific holding of the Court of Chancery Ap- 
peals was that the retention of title by vendors to secure bal- 
ance of purchase money to part of the property insured violated 
that clause of the policy against unconditional and sole owner- 
ship, and that the deed of trust for benefit of the Citizens’ 
Bank & Trust Company violated that clause of the policy 
against chattel mortgages. Complainants appealed, and have 
assigned this holding of the court as error. 

It may be stated, preliminarily to the consideration of the 
assignment of errors, that the Court of Chancery held the 
policy in question to be severable, and not entire or undivisi- 
ble, and this for the reason that the property covered by the 
policy was separately classified and valued, and a determinate 
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part of the indemnity affixed to each class. We concur with 
the Court of Chancery Appeals in this conclusion, but, since 
the holding is not before us for review, the defendant com- 
pany not having appealed, we pretermit any elaboration of the 
subject. See Insurance Co. vs. Connally, 104 Tenn., ——. The 
first assignment of error upon complainant’s appeal is that 
the Court of Chancery Appeals was in error in holding that 
the provision in the policy for unconditional and sole owner- 
ship was breached by the outstanding title in the vendor to 
part of the property insured to secure the balance of purchase 
money, and that the entire policy was thereby avoided. The 
Court of Chancery Appeals found that, at the time the policy 
issued, a horse embraced in the first classification of the in- 
sured property, and a surrey embraced in the second class, 
were incumbered by a deed of trust or mortgage to secure a 
debt of $125 to the Citizens’ Bank & Trust Company of Chat- 
tanooga; that C. R. Baird & Company retained and held title 
to two surreys and one buggy embraced in the second class; 
and that the Milburn Wagon Company held title to one surrey 
embraced in the second class, and one pair of harness em- 
braced in the third class. It will be observed that the prop- 
erty insured was divided into three classes, with a prescribed 
amount of insurance upon each class, and that there was prop- 
erty in each class under mortgage, or the title to which re- 
mained in the vendors, of complainant for payment of pur- 
chase money. The court held that, although the policy was 
severable, still complainants were not entitled to recover, be- 
cause articles of the insured property in each class were in- 
cumbered by mortgages or by the vendors’ retention of title; 
thus contravening the express stipulations of the policy 
already mentioned. 

We will first consider the alleged breach of the clause re- 
quiring sole and unconditional ownership, for this is distinct 
from the other clauses avoiding the policy if the personal 
property is incumbered by a mortgage. We remark, in the 
first place, that while there are a number of cases on the sub- 
ject in our own Reports, the citations of the Court of Chan- 
cery Appeals are exclusively from other States, and our own 
cases, so far as the opinion of that court discloses, were not 
considered or cited. In the case of Insurance Co. vs. Crockett 
(7 Lea, 727 et seq.) the policy insured a dwelling house upon 
which a vendor’s lien had been retained. The court said: 
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“In the case of Delahay vs. Insurance Co. (8 Humph., 684) it 
was held definitely that the existence of a mortgage on the 
property insured, not disclosed, was not a circumstance ma- 
terial to the risk, and would not avoid the policy. In the case 
of Insurance Co. vs. Barker (7 Heisk., 504) it was a term of the 
policy that ‘it should be void if the interest in the property 
be any other than the entire, unconditional, and sole owner- 
ship of the property, for the use and benefit of the assured, 
and this be not represented, to the company.’ The language is 
identical with that found in the present policy. This case 
was that Barker had purchased the goods insured, paid a por- 
tion of the purchase money, the goods had been conveyed to 
him by his vendor, but a lien retained in the bill of sale to 
secure the unpaid balance of the purchase money. * * * 
We can see no difference in principle between the principles 
announced and the one that will sustain the holding of the cir- 
cuit judge in the present case. If the existence of a lien by 
contract, undisclosed, does not vitiate a policy, then one 
merely based on the retention of the title by the vendor would 
have no more effect, as far as we can see. It is insisted that, 
in the last case the legal title was in the vendee, subject to 
the charge for balance of purchase money, and this should dis- 
tinguish the case from the present one. But the case in 8 
Humph. was the case of an unsatisfied mortgage, where the 
legal title was in the mortgagee, the insured having only the 
equitable title. There can be no distinction in principle, as 
this court has said, between a legal title conveyed and one re- 
tained as security for purchase money. We think the reason- 
ing of Judge Green (8 Humph., 684, 685) sound on this ques- 
tion, that a mortgage is only security for the debt, and if the 
property is destroyed the debt remains; so that the assured 
has as much interest in protecting the property as if there 
were no incumbrance on it. He. therefore, held the mortgage 
was not a circumstance that increased the risk, and failure to 
disclose did not vitiate the policy. If this be correct, then the 
failure to disclose the fact that the property was incumbered 
by the lien was not material to the risk in this case, and cer- 
tainly it ought not to be held that the terms of this policy re- 
quired such a disclosure regardless of whether the risk was 
affected by it or not, and especially where no inquiry was made 
iis to the state of the title, as in this case. It is not questioned 
but that the insured had an insurable interest in this property, 
Vou. XXX.—11. 
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and it is equally certain he had a complete equitable title, and 
was as much interested in the preservation of his dwelling as if 
there had been no lien on the lot on which it stood.” A pur- 
chaser of personal property in a conditional sale, reserving the 
title, is the equitable owner of the chattel: Shannon’s Code, 
$$ 3666-8670; Catron vs. Insurance Co., 6 Humph., 177; Du- 
preau vs. Insurance Co., 76 Mich., 615, 

Again, it is provided by Acts 1895 (c. 160, § 22, Shannon’s 
Code, § 3306); viz.:— 


No written or oral misrepresentation or warranty therein 
made in the negotiations of a contract or policy of insur- 
ance, or in the application therefor by the assured, or in his 
behalf shall be deemed material, or defeat or avoid the 
policy, or prevent its attaching, unless such misrepresenta- 
tion is made with actual intent to deceive, or unless the 
matter represented increase the risk of loss. 

The Court of Chancery Appeals finds, as a fact, complain- 
ants were guilty of no fraud, concealment, or misrepresenta- 
tion in procuring the policy, and, under the cases already cited, 
the existence of a lien or mortgage on the property insured is 
not, as matter of law, material to the risk. Counsel for de- 
fendant company thinks the case of Delahay vs. Insurance Co. 
(8 Humph., 684) wholly inapplicable, for the reason that the 
policy did not contain the convenant against mortgages and 
incumbrances which is found in the present policy. But that 
case does decide that an undisclosed mortgage on the insured 
premises was not material to the risk, and the act of 1895 
declares that, unless the misrepresentation or warranty in the 
policy increase the risk of loss, it shall not defeat the policy. 
It is also said that the case of Insurance Co. vs. Barker (7 
Heisk., 503) is inapplicable, for the reason that it appeared 
the insured had the legal title to the goods, and his vendor a 
mere lien for the purchase money, and the court held this did 
not affect the clause providing for unconditional and sole 
ownership by the insured. It is insisted in this case both 
covenants are violated,—the one against mortgages and in- 
cumbrances, and the other as to the unconditional and sole 
ownership of the goods by the insured. But certainly the 
Barker Case is precisely applicable to the facts of the case 
now being decided, so far as the retention of title by the 
vendors of complainant to certain items of the insured prop- 
erty is concerned. 
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Again, it is objected that Insurance Co. vs. Crockett (7 Lea, 
725) is not in point, for the reason the insurance in that case 
was effected on a house which the insured held under a title 
bond, and that a title bond has always been considered a lien 
merely, and hence the case does not apply where there has 
been a transfer of the title, as in a mortgage-or deed of trust. 
The holder of a bond for title is regarded as the equitable 
owner of the land, while the legal title is in the vendor: Gud- 
ger vs. Barnes, 4 Heisk., 570; Tharpe vs. Dunlap, id., 682; 
Irvine vs. Muse, 10 Heisk., 477. We think it wholly imma- 
terial whether the incumbrance on the insured property is in 
the form of a lien merely, or a mortgage, since our cases de- 
clare that such conditions do not increase the risk. 

Strength has been laid in argument on the moral risk as an 
important element always to be considered in insurance con- 
tracts, and so we have held: Insurance Co. vs. Connally, 104 
Tenn., . As said by Judge Green in Delahay vs. Insurance 
Co. (8 Humph., 684), a mortgage is only a security for the debt, 
and, if the property be destroyed, the debt remains; so that 
the assured has as much ‘interest in protecting the property as 
if there were no incumbrances on it. He, therefore, held the 
mortgage was not a circumstance that increased the risk, ete. 

We do not think the clause in the policy prohibiting a 
chattel mortgage on the insured property effective to avoid 
this policy, since the statute declares that the misrepresenta- 
tion or warranty must be material, and its breach such as to 
increase the risk. We are constrained, therefore, to hold, in 
view of our statute and decisions, regardless of what may be 
held elsewhere, that the facts found by the Court of Chancery 
Appeals do not avoid the policy in question, and that com- 
plainant is entitled to recover. The decree of the Court of 
Chancery Appeals is reversed. 
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Court of Appeals of New York. 


COURT OF APPEALS OF NEW YORK. 


BABCOCK PRINTING-PRESS MFG. CO. 


v8. 


RANOUS kt AL.* 


The agent of a foreign company as a condition of accepting the agency 
stipulated that 60 per cent of the premiums received by him should be 
deposited by him in trust for the benefit of persons insuring through his 
office. 


Held, That the agreement was valid, and the policyholders thus protected 
are entitled to its application in payment of losses in preference to 
other policyholders. ‘The fact that the company placed the fund beyond 
its control is a complete answer to an attaching creditor. The fact that 
the company was not authorized to do business in the State cannot be set 
up by parties not within the scope of the agreement. 


Omar Powe t, for Appellant. 
JoserH H. Farats, for Respondent. 
O’Brien, J. 

This is a controversy between the different classes of cred- 
itors of a foreign insurance company for the appropriation of 
a special fund on deposit in the trust company to the credit of 
the defendants, Lewis and Baynes, for the benefit of the 
plaintiff and other policyholders as they claim. It appears 
from the pleadings, proofs, and findings in the case that on 
the 8d day of November, 1893, one Lewis was acting as the 
agent in the city of New York of the Great Northern Insur- 
ance Company of Manitoba, Canada, soliciting applications 
for insurance, receiving premiums, and delivering policies. 
As a condition of accepting the agency, he stipulated with the 
company that 60 per cent of the net premiums received by him 
for insurance should be deposited in trust for the benefit of 
such persons in the United States as should effect insurance 
in the company through his office. There was an agreement 
in writing to that effect between him and the general manager 
of the company, and in pursuance of that instrument the pre- 
miums were deposited, and such deposits constitute the fund 
in question. The plaintiff and the defendant, Mrs. Sherwood, 
claim this fund as beneficiaries under the agreement, since 
they belong to that class of policyholders for whose benefit it 
was created; namely, those procuring their insurance through 
* Decision rendered, Nov. 16, 1900, 
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Lewis, the agent. It is admitted that there was a loss upon 
these two policies which is sufficient in amount to absorb the 
fund. The other claimant of the fund is the defendant, 
Ranous, as assignee of a policyholder in St. Louis, upon whose 
policy there was also a loss, and he claims under an attach- 
ment in an action upon the policy in the courts of this State. 
The validity of this claim depends upon the question whether, 
at the time of the levy under the attachment, the fund be- 
longed to the company, or to the policyholders whose insur- 
ance was written by Lewis. If it belonged to the latter, then 
the attaching policyholder had no interest in it, since his 
policy was not procured through the New York agency of 
Lewis. 

The learned trial judge held that the fund belonged to the 
plaintiff and thé other creditor whose insurance contract was 
issued by or from the New York agency, and that the attaching 
creditor acquired no lien as against them, and this decision 
was affirmed on appeal. It is not alleged or found that the 
trust agreement, under which the fund was deposited, is af- 
fected by any fraudulent purpose on the part of the company, 
nor is it alleged or found that the company is insolvent. So 
far as we can know from this record, it is abundantly able to 
pay all of its creditors in full. The answer of the attaching 
creditor alleges that the insurance company was not author- 
ized to transact business in this State, but the findings are 
silent on the point; and, even if the fact had been found, we 
cannot perceive how it would aid his claim. All the parties 
claim title or right to the fund under or through the company. 
They are all in the attitude of asserting that the premiums 
paid by local policyholders from which the fund was derived 
were paid upon contracts of insurance with the company, and 
hence they are not in a position to question the right of the 
company to receive and dispose of the money thus paid. In- 
deed, any view of the case that would deny the right of the 
company to receive and dispose of the money paid for pre- 
miums would be fatal to the claim of the attaching creditor. 
If the money did not belong to the company, then it belonged 
to Lewis, who received it as agent; and he is in the attitude of 
asserting that it belongs to the plaintiff and the other defend- 
ant, for whose protection, in case of loss upon their policies, 
he deposited it in trust. Neither party can claim the fund 
without adopting, or, at least, recognizing, the agencies 
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through which it was created. The decision of the court 
below is unanimous, and in this court it must be assumed 
that the parties who professed to act for the company in set- 
ting aside the fund for a special purpose had, in fact, authority 
to do so. The finding is that the company, by its manager 
and trustees, entered into the written agreement with Lewis, 
the agent or underwriter, whereby 60 per cent of the premi- 
ums received by him were to be deposited as a special trust 
fund, and devoted to the protection of any losses upon policies 
written by him for parties in this country. The writing itself 
was produced at the trial, and appears in the record. It cer- 
tainly warranted the finding. The only question that can 
arise is with respect to the authority of the person who as- 
sumed to act as manager or trustee for the company to make 
it. The proof on that point was very slight, if, indeed, there 
was any at all. But the paper was admissible in evidence, 
since it was the very instrument under which the fund was 
accumulated, and without which the money could not be 
traced to the company or its business. It was the only proof 
in the case that the fund represented premiums received in 
the business of insurance, and that fact was as important to 
the attaching creditor to uphold the attachment as to the 
other parties to establish the trust. It may be that it should 
have been supported by proof of some express authority from 
the company to create a trust for the benefit of particular 
creditors with a portion of its funds. However that may be, 
the defect, if any, was a defect in the proof of a fact which 
was in issue; namely, the authority to make the agreement, 
and this court is concluded on all matters of fact by the find- 
ing and unanimous decision below. The paper, on its face, 
purported to be the act of the company, and was executed by 
the two persons who represented it in this State, and the only 
persons who ever assumed to represent it, so far as appears 
from the record. The paper was, therefore, admissible, and 
all that can be said now, concerning it is that it was not suf- 
ficient to establish the fact in issue. But in this court, after 
the fact has been found, and the finding affirmed on appeal by 
a unanimous decision, we are not concerned with questions 
touching the mere sufficiency of proof. 

The only question of law in the case is, whether the repre- 
sentatives of the company in this State severed the fund in 
question from the assets of the corporation, and placed it in 
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a special trust for the benefit of the plaintiff and such other 
policyholders as fall within the class described in the written 
instrument. If so, it was beyond the reach of the attach- 
ment, and the attaching creditor acquired no lien. We can 
perceive no reason for questioning the validity of this trans- 
action. We think that the purpose of the company, mani- 
fested by the writing and the act of the agent in making the 
special deposit, created a valid trust for the benefit of the 
policyholders who had intrusted their business to him, and 
perhaps had no other security for the payment of the risks in- 
sured. While the transaction was unusual and peculiar, it 
must be borne in mind that we are not in possession of all the 
facts that led up to it, and that might have rendered it neces- 
sary. A foreign insurance company is required by law, as a 
condition of acquiring the right to do business in this State, 
to deposit a large fund for the security of local policyholders. 
The transaction in question was the voluntary act of the com- 
pany, in which it attempted to do for a few persons what the 
State would require it to do for many: People vs. Granite 
State Provident Ass’n, 161 N. Y., 492, 55 N. E., 1053. In the 
absence of fraud or some positive law forbidding such a dis- 
position of any part of its funds by a corporation, there is no 
reason to doubt the validity of the transaction, and, more- 
over, we think that the principle has been sanctioned by this 
court: Machine Works vs. Kelley, 88 N. Y., 235. The com- 
pany in this case put the fund in question beyond its control 
as effectually as in the case cited, and, if so, that fact is a com- 
plete answer to the claim of the attaching creditor. The fact 
that the plaintiff and the other policyholder who recovered in 
the courts below also attached the fund subsequent to the ap- 
pellant cannot operate to change the title. Nor was it a-case 
where a party avails himself of an inconsistent remedy. The 
doctrine of the election of remedies has no application to such 
a case. A party who owns a fund to be applied in payment of 
his debt does not lose his right to it because he has sued the 
debtor and attempted to apply the fund in satisfaction of the 
judgment. Whatever title to the fund that the plaintiff and 
the other policyholder acquired under the trust agreement was 
not lost or affected by a proceeding at law for the collection 
of the debt. The action at law was, perhaps, necessary, in 
order to liquidate the claims for loss upon the policies, and 
the mere fact that they also levied upon the fund did not 





168 Court of Appeals of Kentucky. [Feb., 


operate to devest any right to it that they acquired under the 
trust agreement. We think that the judgment is right, and 
should be affirmed, with costs. 

Parker, C. J., and Gray, Haight, Landon, Cullen, and Wer- 
ner, JJ., concur. Judgment affirmed. 


COURT OF APPEALS OF KENTUCKY. 


METROPOLITAN LIFE INS. CO. 
v8. 


SMITH.* 


It was not an abuse of discretion to permit the plaintiff to file an amended 
petition after the evidence was in. 


Where the wife, without the husband’s knowledge or consent, procured in- 
surance on his life, and paid therefor with money which he had furnished 
her for household expenses, he was entitled to recover the money paid, 
though the company did not know that it belonged to him. 


O’Hara & Rouse and F. M. Sacxrert, for Appellant. 
H. D. Grecory and Crcit Pence, for Appellee. 
Gurry, J. 

The appellee instituted this action against the appellant in 
the Kenton Circuit Court, seeking to recover the sum of $748.. 
50, besides interest, which sum was paid to appellant by 
appellee’s wife as premiums on sundry policies of insurance 
issued at the instance of appellant and plaintiff's wife upon 
the life of said appellee. It is alleged that plaintiff never 
made any application for insurance, and had no knowledge 
that any such policies were issued until the 31st day of July, 
1898, and that he then immediately demanded the repayment 
of said money, which was refused. It is alleged that the pay- 
ments, which were commenced in 1884, were paid out of money 
belonging to plaintiff. It is further charged that the procure- 
ment of said policies and the payment of the premiums afore- 
said were fraudulently obtained, and all done without the 
knowledge or consent of plaintiff. By an amended petition 
it was alleged that plaintiff did not discover, and could not, 
by reasonable diligence, have discovered, the payments afore- 
said, prior to said 31st of July, 1898. A demurrer to the peti- 


* Decision rendered, Nov. 21, 1900. From Southwestern Reporter. 
See, also, 29 Ins. Law Journal, 69. 
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tion was overruled, and, as we think, properly. The answer 
of the defendant may be taken as a traverse of all the aver- 
ments of the petition which show a right to recover, 
except the issuing of the policies and the payments thereon 
are not denied. The ten-years and five-years statute of limi- 
tation was also pleaded, and relied on by the defendant. A 
trial resulted in a verdict and judgment in favor of plaintiff 
for $520, with interest for the period of five years; it being 
agreed that the interest thereon at the rate of 6 per cent per 
annum represents the average of the interest calculated on 
each payment made. It was also agreed that the jury should, 
if it found a verdict for the plaintiff, add thereto “ with inter- 
est,” without specifying time and computing the same. <Ap- 
pellant’s motion for a new trial having been overruled, it 
prosecutes this appeal. 

The first three grounds relied on for a new trial are, in sub- 
stance, that the verdict was against the law, and not sus- 
tained by sufficient evidence. The fourth ground is too vague 
to be considered, but not tenable even if considered. Fifth, 
error of the court in allowing plaintiff to amend his pleading 
after the evidence was in. Sixth, error in refusing instruc- 
tions one, two, and three, offered by defendant. Seventh, 
error in giving instructions one and two, and for error of the 
court to peremptorily find for the defendant at the close of 
plaintiff’s testimony. 

We think the evidence fully authorized the verdict. We 
are also of the opinion that it was within the sound discretion 
of the court to permit the amended pleading to be filed after 
the evidence was in. Nor do we think the court erred as to 
giving or refusing instructions. The instructions given by the 
court, in substance, told the jury that if they believed from all 
the evidence that the policies of insurance on the life of plain- 
tiff were issued by defendant company without the knowledge 
or consent of said plaintiff, and that premiums were paid on 
said policies to the said defendant company, or its agents, 
during the period from August 29, 1888, to August 29, 1898, and 
that said premiums were paid by or through the wife of plain- 
tiff, and without the knowledge or consent of plaintiff, and 
that said premiums were not paid by said wife by any money 
belonging to her, or received by her from any source other 
than the plaintiff, and that all of said premiums were paid by 
her with money belonging to plaintiff, and furnished by said 
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plaintiff to his said wife, to be used by her for the purposes of 
the household of said plaintiff, and the said plaintiff did not 
know of the issuance or existence of said policies, or either of 
them, until after August 29, 1898, and that he could not, by 
the exercise of ordinary diligence, have known of the same 
until after said date, and did not know, and could not have 
known, by the exercise of ordinary diligence, of the payment 
of premiums, or any of the premiums, on said policies, or any 
of them, until after said 29th of August, 1898, then the jury 
should find a verdict for the plaintiff for the aggregate of the 
premiums paid, as set out herein, if any was so paid, with in- 
terest. The second instruction is as follows: “If the jury 
should believe from all the testimony that any of the facts 
required by instruction No. 1 do not exist, the jury should find 
a verdict for the defendant.” The material portion of the 
instructions asked by the defendant and refused is embodied 
in the instruction given by the court, except that the refused 
instruction seems to require that appellant should have 
known that the money paid to it was the money of the plain- 
tiff. This court. in the case of the appellant against Mono. 
han (42 8. W., 924), decided that if the wife procured insurance 
upon the life of the husband without his knowledge or con- 
sent, and paid his money therefor, he would be entitled to 
recover same back from the insurance company. It was fur- 
ther decided in said case that it was against public policy for 
one to procure a policy of insurance on the life of another 
without his knowledge or consent; that the wife could not 
obtain insurance upon her husband’s life without his knowl- 
edge and consent. It is further said that, if such practice 
was indulged in, it might be a fruitful source of crime. This 
court, in the case of this appellant against Trende (53 8S. W., 
412), adhered to the doctrine announced in the opinion supra. 
The court further said that “ Section 654, Ky. St., was not in- 
tended to, nor can it, authorize a married woman to cause to 
be issued a policy upon the life of her husband without his 
consent to the issual of the policy.” The contention of appel- 
lant is that plaintiff could not recover unless the appellant 
knew the money being received by it from the wife was the 
money of the plaintiff. This contention is not tenable. If 
such a rule was adopted, it would always be impossible for the 
plaintiff in such a case to recover the money thus wrongfully 
and fraudulently paid. 
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Tt is suggested by appellant that the money was intrusted 
to his wife, and that if she misapplied it he is without remedy, 
and, furthermore, that he never required any accounting by 
her of the money so intrusted to her. The evidence in this 
case conduces to show that the plaintiff gave his wife the 
money for general household or family expenses, and it would 
seem to be a very harsh rule to require him from time to time 
to call upon his wife for an account as to how she had spent 
the money. It would be impracticable to do so. Besides, it 
would annoy his wife, and tend to disturb the relation of trust 
und contidence so essential to connubial happiness. It can 
hardly be contended that a policy of life insurance on the life 
of the husband would properly be considered household ex- 
penses. In fact, it is essentially different. It is a large and 
extensive business, totally distinct from general household or 
family expenses. It may be that a person selling necessary 
articles, or articles presumably for household and family pur- 
poses, would be protected, whether or not the articles were in 
good faith purchased for that purpose, because such pur- 
chases would be within the apparent authority of the agent 
making the same. Besides all this, we think the evidence 
tends to show that the appellant had reasonable grounds to 
believe that the premiums were paid out of plaintiff’s money 
and without his consent. It seems to us that it is not only 
illegal and against public policy for any insurance company 
to engage in such insurance as unquestionably existed in this 
case, but it is also to be condemned for the further reason 
that the tendency is to induce the wife to use money for insur- 
ance purposes that ought to be applied to the purchase of food 
and raiment for the family. It is also likely to produce dis- 
cord in the family. Judgment affirmed, with damages. 





United States Supreme Court. 


UNITED STATES SUPREME COURT. 


MUTUAL LIFE INS. CO. or NEw York, Petitioner, 
v8. 


TINE COHEN.* 


The application for a life policy, issued by a New York company to the in- 
sured in another State, provided that it should be subject to the charter 
and the laws of New York, and that it should be accepted on the condi- 
tion, among others, that the delivery of the policy should be notice that 
the premium was due on the dates named, and any further notice by 
statute was waived. 


Held, That the pouonyne is in favor of the parties being governed by the 
law of the place of contract. 


Held, That the provision of the New York statute of 1877, requiring notice 
prior to forfeiture for nonpayment of premium in the case of companies 
doing business in that State, does not require either foreign or domestic 
companies to give such notice in case of business outside the State. 


Held, ‘That the provision in the application, making the policy subject to the 
laws of the State, does not subject the policy to the statute of 1877, re- 
garding notice in the case of business outside the State. 


Statement of facts by Brewer, J. 

On June 10, 1885, the petitioner delivered to Alexander 
Cohen, in the State of Montana, a life insurance policy for 
$3,000, conditioned upon the annual payment of a premium 
of $89.61. Upon it the insured paid premiums up to and includ- 
ing June 10, 1892. No subsequent premiums were paid. On 
September 21, 1897, he died. His wife, Tine Cohen, was the 
beneficiary named in the policy. 

The application commenced in these words :— 

Application for insurance in the Mutual Life Insurance 
Company of New York, 140 to 146 Broadway, corner of Lib- 
erty Street, New York City, subject to the charter of such 
company and the laws of said State. 

It further contained this provision: ‘“ That if the insurance 
applied for be granted by the company, the policy, if accepted, 
will be accepted subject to all the conditions and stipulations 
contained in the policy.” ‘Among those conditions and stipu- 
lations was this :— 

Notice that each and every such payment is due at the 
date named in the policy is given and accepted by the de- 
livery and acceptance of this policy, and any further notice, 
required by any statute. is thereby expressly waived. 


* Decision rendered, Dec. 3, 1900. 
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On November 9, 1898, this action was commenced in the Cir- 
cuit Court of the United States for the district of Washington. 


The single defense was the nonpayment of premiums after 
June 11, 1892. There was no suggestion of rescission, aban- 
donment, knowledge by the beneficiary of the nonpayment of 
the premium, or any refusal or failure on her part in respect 
to the policy. A demurrer to the answer was sustained, judg- 
ment rendered for the amount of the policy, less the unpaid 
premiums, which judgment was affirmed by the United States 
Circuit Court of Appeals for the Ninth circuit (88 C. C. A,, 
696), and thereupon the case was brought here on certiorari. 


Juin T. Davies, Jonn B. AtieEN, Epwarp Lyman Suort, FREDERIC 
D. McKenney, and Roserr C. Strupwick, for Petitioner. 
S. Warsurton and Harotp Preston, for Respondent. 


Brewer, J., delivered the opinion of the court. 

Mutual L. Ins. Co. vs. Phinney (178 U. 8., 327) was an action 
against the same insurance company, in the same district, on 
a policy like the one in controversy here, save that in that the 
insured was himself the beneficiary. It resulted in a judg- 
ment in the Circuit Court against the company. Thereupon 
the company sought to transfer it by writ of error to the Court 
of Appeals of that circuit, but that court dismissed the writ 
of error. Thereafter, on April 19, 1897, a certiorari was is- 
sued by this court: 166 U.S., 721, 17 Sup. Ct. Rep., 1004. On 
examination we held that the Court of Appeals erred in dis- 
missing the writ of error; that it had jurisdiction, and that it 
ought to have reversed the judgment of the Circuit Court. 
The decision was based on the ground of error in the ruling of 
the Circuit Court in respect to rescission and abandonment. 
In the opinion we referred to the fact that there was a 
primary question of the applicability of a statute of the State 
of New York, but deemed it unnecessary to decide it. That 
decision was followed by the cases of the same company 
against Sears (178 U. S., 345); against Hill (178 U. S., 347); 
against Allen (178 U. S., 351)—all of which cases were dis- 
posed of in like manner. 

The primary question noticed, but not decided, in those 
cases is distinctly and solely presented in this. 

The insurance policy contained a stipulation that it should 
not be binding until the first premium had been paid and the 
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policy delivered. The premium was paid and the policy de- 
livered in the State of Montana. Under those circumstances, 
under the general rule, the contract was a Montana contract, 
and governed by the laws of that State: Equitable Life As- 
sur. Soc. vs. Clements, 140 U.S., 226, 232. In that State, there 
being no statutory provisions to the contrary, the failure to 
pay the annual premium worked, in accord with the terms of 
the policy, a forfeiture of all claims against the company. 

New York, on the other hand, the State by which the insur- 
ance company was chartered, and in which it had its principal 
office, by § 1 of chapter 321 of 1877 had enacted :— 

“Sec. 1. No life insurance company doing business in the 
State of New York shall have power to declare forfeited or 
lapsed any policy hereafter issued or renewed by reason of 
nonpayment of any annual premium or interest, or any por- 
tion thereof, except as hereinafter provided.” 

The provision referred to, and which is stated at length in 
the succeeding part of the section, is one for notice of a spe- 
cial kind, and to be given in a particular way. The section is 
quoted in full in 178 U.S., 330. 

This notice was not given. Hence, if the law of New York 
controls, the policy was still in force and the plaintiff was en- 
titled to recover. 

The question, therefore, is whether the law of New York 
controls. 

The presumption is in favor of the law of the place of con- 
tract. He who asserts the contrary has the burden of proof. 
The New York statute does not purport to change any insur- 
ance company charter. On the contrary, its obvious purpose 
is only to reach business transacted within the State. Pro- 
ceeding on the accepted principle that a State may determine 
the conditions, the meaning, and limitations of contracts exe- 
cuted within its borders, the language of the statute reaches 
contracts made within the State. Undoubtedly a foreign in- 
surance company making a contract within the State of New 
York would find that contract burdened by its provisions, and 
equally clear is it that such company making a contract in 
another State would be free from its limitations. There is no 
indication of an intent on the part of the Legislature of New 
York to affect, even if it were possible, the general powers of 
a foreign company coming within the State and transact- 
ing business. But on the face of the statute there is no ex- 





1901.} Mutual Life Ins. Co. vs. Cohen. 175 


press demarcation between foreign and local companies. 
There is no attempt to say that a foreign company doing busi- 
ness within the State shall, as to such business, be subject to 
the prescribed limitations, and that a home company doing 
business within the State and elsewhere shall as to all its 
business be so limited. If we cannot from the language im- 
pute to the Legislature an intent to regulate the business of a 
foreign company outside of the State, how can we find in such 
language an intent to prescribe limitations upon the contract 
of a home company outside the State? In the absence of an 
expressed intent it ought not to be presumed that New York 
intended by this legislation to affect the right of other States 
to control insurance contracts made within their limits. Can 
it be that the State of New York, aware of the fact that other 
States and other countries might by their legislation properly 
prescribe terms and conditions of insurance contracts, meant 
by this legislation to restrict its local companies from going 
into those States and countries and transacting business in 
compliance with their statutes, if in any respect they were 
found to conflict with the regulations prescribed for business 
transacted at home? 

Again, it is worthy of notice that the State of New York has 
changed its legislation repeatedly in the last quarter of a cen- 
tury in respect to this very matter of notice. See Laws 1876, 
chap. 841, § 1; the statute now under consideration, Laws 
1877; Laws 1892, chap. 690, § 92; Laws 1897, chap. 218, § 92. 
The varying provisions of these statutes, directed in terms, 
not to local companies, but to companies doing business-in the 
State of New York, strengthen the conclusion that the State 
was not thus changing the several charters of its companies, 
but prescribing only that which in its judgment from time to 
time was the proper rule for business transacted within the 
State. 

Again, the terms of the act itself tend in the same direction. 
It provides for a thirty-day notice. While such a notice might 
be reasonable as to all policies within the State, yet when it 
is remembered that some, at least, of the New York insurance 
companies, are doing business in all quarters of the globe, it 
is obvious that a thirty-day notice, in many cases, would be of 
little value. 

Further, by § 2 the statute provides that an affidavit by one 
authorized to mail the notice shall be “ presumptive evidence ” 
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of the giving of the notice. Can it be supposed that the Legis- 
lature of New York was contemplating a rule of evidence to 
be enforced in every State and nation of the world? 

These considerations lead to the conclusion that the statute 
of New York, directed as it is to companies doing business 
within the State, was intended to be, and is, in fact, appli- 
cable only to business transacted within that State. 

It is not doubted that a contract by an insurance company 
of New York executed elsewhere may, by its terms incorpo- 
rate the law of New York, and make its provisions controlling 
upon both the insured and the insurer. And it is urged that, 
although there is nothing in the policy to indicate this, the 
language of the application has that effect. It recites that it 
is ‘subject to the charter of such company and the laws of 
said State;” and the contract refers to the application, and 
declares that it is issued “ in consideration of the application 
for this policy and of the truth of the several statements made 
therein.” While the contract is based upon the application, 
yet the latter is only a preliminary instrument, a proposal on 
the part of the insured, and a stipulation that it shall be con- 
trolled by the charter and the laws of the State is not tanta- 
mount to a stipulation that the policy issued thereon shall 
also in like manner be controlled. That such language was 
incorporated into the application is not strange. Its meaning 
is clear, and is that no local statute as to the effect of state- 
ments, or representations, or any other matter in the applica- 
tion should in these respects override the provisions of the 
charter and the laws of New York. In other words, if, by the 
charter or the laws of New York any statement in an applica- 
tion is to be taken as a warranty, no local statute declaring 
that all statements in an application are to be taken as simply 
representations shall override the terms of the charter and 
the New York law. But that is very different from a provi- 
sion that the contract issued upon such application should 
also be in all its respects controlled by the laws of New York. 

Further, it may be noticed that even if the language justifies 
a broader construction, it may well mean that only such laws 
of the State of New York as are intended to, and do, change 
the charters of the companies, or are intended to have extra- 
territorial application, should be considered a part of the 


policy. 
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The stipulation in this policy is different from that pre- 
sented to the Court of Appeals of New York in Baxter vs. 
Brooklyn L. Ins. Co. (119 N. Y., 450, 454), which was that it was 
“a contract made and to be executed in the State of New 
York, and construed only according to the laws of that 
State.” There was a direct provision in respect to ‘the con- 
tract itself. and thus incorporated those laws into its terms. 

While authorities on this, particular question are not 
numerous, we may properly refer to an opinion of the Su- 
preme Court of Washington, the State in which this action 
was brought (Griesemer vs. Mutual L. Ins. Co., 10 Wash., 202), 
in which, referring to this special question, and the contention 
that this very statute of the State of New York became a part 
of the contract of the company in the State of Washington, 
the court said (on pages 206, 207) :— 

“It is claimed on the part of the plaintiff that upon its en- 
actment it became attached to the defendant, it being a cor- 
poration organized under the laws of New York, and effected 
a change in its charter; so that every policy thereafter issued 
by it, whether in the State of New York or elsewhere, became 
subject to its provisions. On the other hand, it is claimed by 
the defendant that it only affected policies issued to, or held 
by, residents of the State of New York; that the evident ob- 
ject of its enactment was to protect such residents; that to 
give it a broader effect would be to convict the Legislature of 
having discriminated against life insurance companies organ- 
ized under the laws of the State. 

“ We are unable to construe the law in accordance with the 
contention of either party. The construction contended for 
by the defendant is too narrow. The language used is, that 
‘no life insurance company doing business in the State of New 
York shall have power to declare forfeited or lapsed any 
policy. * * * ?° This language, construed in its ordinary 
sense, seems to preclude such a narrow construction. Beside, 
if it were warranted by the language, it would not be reason- 
able to suppose that the Legislature intended to so limit the 
effect of the statute. If it had so intended, it would have 
made use of language which in some manner confined the 
rights to be affected by the statute to residents of the State, 
instead of to companies doing business therein. While the 
construction contended for by the plaintiff seems to be equally 


untenable, for the reason that it would convict the Legislature 
Vou. XXX.—12. 
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of having sought to accomplish something not in its power. 
So construed the act would apply to all policies of any com- 
pany which should do business in the State of New York, 
wherever issued, regardless of the question as to whether or 
not it was organized under its laws. That the Legislature of 
New York could not control companies not organized under 
its laws as to their business transacted in other States is too 
clear for argument. Hence the construction contended for 
by respondent would convict the Legislature of having at- 
tempted that which it could not do, or of having deliberately 
discriminated against its own companies. 

“ In our opinion the reasonable and ordinary construction of 
the language used in the statute is such as to make it appli- 
cable to business done in the State of New York; and that the 
question as to whether or not the companies doing such busi- 
ness were organized under its laws, or those of some other 
State, has no influence upon the question as to whether or not 
the statute is applicable. This construction is justified by 
the language used, and will give force to every word, while the 
other will not do so. And since the well-settled rule as to 
construction of statutes requires every word to be given force 
if possible, it follows that the limitations of the act are im- 
pressed upon all policies issued in the State of New York by 
either domestic or foreign companies, and that it has no appli- 
cation to policies not issued therein, even although the com- 
panies issuing them were organized under its laws.” 

The New York cases cited by counsel throw no light on the 
question. Baxter vs. Brooklyn L. Ins. Co. (119 N. Y., 450) con- 
tained in the contract, as heretofore stated, an express stipu- 
lation of the controlling law. In Carter vs. Brooklyn L. Ins. 
Co. (110 N. Y., 15) the question was as to the significance of 
the word “renewed ” in the section referred to, and it does 
not appear where the policy was issued. In Phelan vs. North- 
western Mut. L. Ins. Co. (113 N. Y., 147) the statute was held 
applicable to a foreign insurance company doing business in 
the State of New York, the notice given was held insufficient, 
and no question was considered as to the scope of the statute 
otherwise. De Frece vs. National L. Ins. Co. (136 N. Y., 144) 
was likewise an action against a foreign insurance company, 
and involved no question like that before us. Rae vs. National 
L. Ins. Co. (9 ©. C. A., 215, 20 U.S. App., 410) was also an 
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action against a foreign insurance company, and the question 
was simply as to the sufficiency of the notice. 


We conclude, therefore, that the statute of the State of 
New York does not, under the circumstances presented, con- 
trol, and that the rights of the parties are measured alone by 
the terms of the contract. The insured having failed to pay 
the premium for years before his death, the policy was for- 
feited. The judgment of the Circuit Court of Appeals will be 
reversed, and the case remanded to the Circuit Court of the 
United States for the District of Washington, with instrue- 
tions to set aside the judgment and overrule the demurrer. 

McKenna, J.. dissents; Peckham, J., takes no part in the 
decision of this case. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Turrp CIRCUIT. 


SCOTTISH UNION & NATIONAL INS. CO. 


v8, 


HAGAN ET AL.* 


The policy on a tugboat insured H. for account of whom it may concern, and 
in the printed portion provided that it should be void in case of auy 
change in the ownership or interest. H., the owner, afterwards sold a 
half interest. 


Held, That while the written portion will usually control, there was no 
necessary inconsistency between the two, and where it did not appear 
that H. intended to cover any other interest than his own or contemplate 
any change of interest when insuring, the contract will be construed ac- 
cording to its terms and be avoided by change of interest. 


Before Acheson, Dallas, and Gray, Circuit Judges. 


Henry R. Epmunps, for Appellant. 
Horace L. Curyney, for Appellees. 
Dattas, C. J. 

By the libel in this case the appellees, Peter Hagan and Ed- 
ward F. Martin, claimed to recover from the appellant, the 
Scottish Union & National Insurance Company, upon a fire 
policy on a tugboat, insuring Peter Hagan & Co. for account 
of whom it may concern. The court below entered a decree 


* Decision rendered, ‘June 1, 1900. 








180 United States Circuit Court of Appeals. [ Feb., 


for the libelants (98 Fed., 129), and thereupon the insurance 
company appealed. 
The policy provided that it should be entirely void 


If the interest of the insured be other than uncondi- 
tional or sole ownership, * * * or if any change, other 
than by the death of an insured, take place in the interest, 
title, or possession of the subject of insurance, * * * 
whether by legal process or judgment, or by voluntary act 
of the insured, or otherwise, or if this policy be assigned be- 
fore a loss. 


A change did take place in the interest, title, and possession 
of the boat; for Hagan, during the life of the policy and be. 
fore loss, sold one-half interest therein (including a half 
interest in the policy) to Martin, and Martin became master 
of the boat. The company had no knowledge of this transac- 
tion, and, of course, did not consent to it. Soon thereafter 
the boat was destroyed by fire, and, the company having re- 
fused to pay, Hagan and Martin filed this libel, alleging that 
at the time of the fire each of them was the owner of one-half 
part of the tug. Were they entitled to recover? They cer- 
tainly were not, unless the provisions of the policy which have 
been referred to were superseded and wholly set aside by the 
words “for account of whom it may concern;” and, in our 
opinion, they were not. It is true that the written terms of 
the policy will control where they are in plain conflict with its 
printed clauses; but no part of the instrument is to be re- 
jected if it can be maintained as a whole, and in the present 
instance the printed ‘provisions in question and the written 
words “ for account of whom it may concern ” are not irrecon- 
cilably repugnant. That the policy was issued for account of 
whom it might concern is undeniable, but whom could it con- 
cern? Possibly, the then existing or future creditors of the 
boat, or, perhaps, the constituents of Peter Hagan & Co.; but, 
no matter for whose account the insurance may have been 
effected, it cannot be supposed that it was taken for the bene- , 
fit of any one who, by the express, though printed terms of the 
contract, was distinctly excluded from having or acquiring 
any interest under it. It is not necessary to our conclusion 
that we should question the rule of law which was applied by 
the court below, and we do not do so. It is not doubted that 
a policy in the name of a special party, on account of whom it 
may concern, will cover the interest of the person for whom it 
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was intended by the party who ordered it, although the par- 
ticular person intended was not known; but we find nothing 
in this case to support a finding that Hagan intended to in- 
sure a subsequent vendee of the boat, or of an interest therein. 
On the contrary, we think, as we have already said, that the 
retention in the policy of the provision that it should be en- 
tirely void if any transfer in interest, title, or possession 
should be made, absolutely precludes the inference of an in- 
tent to make the policy applicable to any person claiming 
under or by virtue of such a transfer. Stipulations of this 
sort are of no little importance. It is manifest that insurers 
regard them as quite material, and the courts, we think, 
should not hesitate to enforce them wherever it is reasonably 
possible to give them effect: Schroedel vs. Insurance Co., 158 
Pa. St., 459; Oldham vs. Insurance Co. (lowa). The decree of 
the District Court is reversed, and the case will be remanded 
to that court, with directions to enter a decree dismissing the 
libel, with costs. 


SUPREME COURT OF MISSISSIPPI. 


SCOTTISH UNION & NATIONAL INS. CO. 


v8. 


ENSLIE.* 


A policy, loss payable to mortgagee as interest may appear, and balance to 
insured, can be sued on to recover such balance by insured after payment 
of mortgagee. 


A representation by the company that it will pay and a request not to sue, 
waive the limitation clause. 


Under the Mississippi Act of 1894 a foreign company cannot deny that the 
insurance was calculated on the value of the property, nor that the 
amount of the policy was three-fourths such valuation. 


Grirrin & Larkin, for Appellant. 
Jayne & Watson, for Appellee. 
Catuown, J. 
The policy of fire insurance here is payable, in case of loss, 
“to Southern Home Building and Loan Association of At- 
lanta, Ga., as interest may appear; balance to assured.” The 
interest of this association, the mortgagee of Enslie, having 


* Decision rendered, Oct. 29, 1900. 
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been paid, she had a right of action in her own name at law for 
any balance. It has been repeatedly and very recently held 
that the cause in policies limiting the time for suit may be 
waived by representing that the company will pay without 
suit, and requests not to sue: Galloway vs. Insurance Co. (45 
W. Va., 237), and cases cited; Metcalf vs. Insurance Co., 21 
R. I., 307. Such clauses are for the insurer’s benefit, and are 
strictly construed, to prevent forfeiture. We approve the 
doctrine of these cases, and, as this record shows evidence of 
such waiver, we will not disturb the finding of the jury. 

The policy was issued after the act of 1894 (Pamp. Acts 1894, 
p. 51), and insurers cannot deny that the value of the property 
was that upon which the insurance is calculated, nor can they 
deny that the amount of the policy was but three-fourths the 
valuation; and all companies, foreign and domestic, are bound 
by it. If they take a risk in Mississippi, her laws and public 
policy for the protection of her people must govern; and it is 
not to be tolerated that they may escape by any law of the 
place of the issuance of the policy the law of this State as to 
the three-quarter clause. This law is to protect our citizens. 

Aftirmed. 





Des Moines Life Ass’n vs. Owen. 


LOWER COURT DECISIONS. 


USE OF INTOXICATING LIQUORS. 


Court of Appeals of Colorado. 


DES MOINES LIFE ASS’N or DEs Mornss, Iowa, Appellant, 
v8. 


KATIE M. OWEN, Appellee.* 


The application contained the following questions and answers: ‘‘ What is 
your practice as regards the use of spirituous or malt liquors? State 
amount and kind consumed.” Answer, ‘‘ None.” ‘‘ What has been your 
habit in this respect through life?” Answer, ‘‘ Temperate.” 

Held, That an instruction to the effect that both answers must be false in 
order to avoid the policy was error. So, also, was an instruction that in 
order to avoid, the insured must have been intemperate through his pre- 
vious life. 

Held, That an instruction that in order to find for the company the jury must 
find that if the facts had been known it would not have issued the policy, 
was error. 


M. J. Bartiey and Bickster, McLean & Bennerv, for Appellant. 
W. Hy. Sir and Cuas. L. Ricuarps, for Appellee. 


Wuson, J. 

This suit was brought by the beneficiary to recover upon a 
life insurance policy which was alleged to have matured by 
the death of the insured. The company set up two defenses. 
each of which it was claimed,—and correctly so, if the defense 
was sustained by the evidence,— relieved it from liability. 
The first was based upon the following questions and answers 
in the application for insurance; viz.:— 

Question. “What is your practice as regards the use of 
spirituous or malt liquors? State amount and kind consumed. 
Be very exact.” To which the applicant answered, “ None.” 

And also the following question :— 

“What has been your habit in this respect through life 
To which the applicant answered, “ Temperate.” 

The answer of defendant alleges that each of the answers 
to such questions were, at the time of making them, false. 


999 


*Decision rendered, Jan. 14, 1901. 
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fraudulent and untrue, and that the applicant well knew them 
to be such. 

The second defense is that the contract of insurance, by 
virtue of its express provisions, became null and void, because 
“subsequent to the issuing of the said policy of insurance the 
said Owen became so far intemperate in the use of intoxicat- 
ing liquors as to permanently impair his health and to increase 
the hazard upon his life, and such intemperance directly, ma- 
terially and effectually contributed to his death.” 

The question whether the statements in the application for 
insurance were warranties, or merely representations, does 
not arise. It was alleged in the answer that they were war- 
ranties; the case was tried upon that theory, and the court so 
instructed.—in fact, this was not denied by the plaintiff in her 
replication. The matters in controversy under both defenses 
were purely questions of fact, which the jury decided in favor 
of the plaintiff. There was some conflict of testimony, but it 
was entirely sufficient to sustain the verdict of the jury, and, 
under the well-settled rule, this verdict is binding upon this 
court, provided that the questions for the jury to determine 
were submitted to it under proper instructions. Herein lies 
the difficulty in the case. Instruction No. 7, requested by the 
plaintiff, and given by the court, was as follows:— 

“The court instructs the jury that to enable vou to find for 
the defendant on the first defense, it will be necessary for you 
to find from a preponderance of the testimony, that at the 
time of making of said answers, the practice of said Edmond 
M. Owen, as regards the use of spirituous and malt liquors, 
and his habits through life in that respect, had been immod- 
erate and intemperate; and that said Edmond M. Owen had 
been addicted to periodical spreeing for years before the time 
of said application, and during such periodical spreeing the 
practice and habit of said Edmond M. Owen as to the use of 
spirituous and malt liquors were grossly intemperate and im- 
moderate, and at such time said Edmond M. Owen consumed 
large quantities of spirituous or malt liquors; that the habit 
of said Edmond M. Owen through life as to the use of spiritu- 
ous or malt liquors, prior to signing said application, has been 
intemperate and immoderate, and that if said facts as to the 
immoderate and intemperate use of spirituous or malt liquors, 
or as to periodical spreeing had been known to the defendant, 
it would not have issued the policy of insurance sued upon in 
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this action. You are further instructed that, unless you can 
so find from a preponderance of the evidence, your verdict 
should be for the plaintiff upon the first cause of defense.” 
This instruction was clearly erroneous. The first defense 
was based upon the answers to two questions, the falsity of 
either of which would have avoided the policy. This instruc- 
tion confounded and joined together by the copulative con- 
junction “ and ” the answers to both questions, and also other 
independent facts bearing upon such answers. It thereby told 
the jury, in effect, that both answers must have been shown 
to have been false before the jury would have been justified 
in finding in favor of the defendant. It confused two distinct 
propositions in such a manner that it might have been clearly 
misleading to the jury. The jury was further told by this 
instruction that before it could find for defendant, it must find 
from the preponderating weight of the testimony that the 
habit of the insured as to the use of liquors prior to the sign- 
ing of said application had been intemperate and immoderate 
through life. This was manifestly erroneous. If the practice 
of the applicant at the time of the application as to the use of 
spirituous and malt liquors was intemperate or immoderate, 
or had been at any time within one year, or several years, im- 
mediately preceding the application, it would have been a vio- 
lation of the terms and conditions in the contract of insurance 
the same, and with the same effect, as if the applicant had 
been so intemperate and immoderate in such use of liquors 
throughout his entire previous life. The instruction was fur- 
ther erroneous, because it required the jury, before it could 
render a verdict for the defendant, to further find that if the 
alleged facts as to the immoderate and intemperate use of 
spirituous or malt liquors, or as to the periodical spreeing of 
the applicant, had been known to the defendant, it would not 
have issued the policy of insurance. This was not an issue in 
the case. It was so alleged in the answer, and was not denied 
in the replication; if material at all, it was an admitted fact. 
The only tendency of this portion of the instruction, if, con- 
sidered at all, would have been to mislead and confuse the 
jury. To have made any finding, as to this point, the jury 
would have been required to indulge merely in speculation, 
because there was no evidence with reference to it. It is error 
to submit an undisputed fact to the jury as a question in dis- 
pute under the testimony: Jenks vs. Colwell, 66 Mich., 420. 





186 Court of Appeals of Colorado. [ Feb., 


Instruction No. 8 is open to the same objection. The jury 
was, in effect, told that, although it might find that after the 
issuance of the policy that the insured became so far intem- 
perate as to impair his health, and that such intemperance 
evidently contributed to his death; yet, before the jury could 
return a verdict for defendant, it must first find from a pre- 
ponderance of the testimony that the defendant company did 
not learn of such intemperance until after the death of the 
insured. Even if this had any material bearing upon the ques- 
tion of the avoidance of the policy, there was no testimony 
bearing upon it. It was an undisputed allegation of the an- 
swer Only, and it was improper to submit it to the jury as a 
disputed question. 

The tenth instruction, given at the request of the plaintiff, 
was in such language as also tended to mislead and confuse 
the jury. It might have concluded from this that if the de- 
fendant had failed to establish one of its defenses, even 
though it had sustained the other, it would have been its duty 
to return a verdict for the plaintiff. 

It is true that, in some instructions given on behalf of de- 
fendant, the court, to some extent, laid down the law correctly 
and clearly. This court, cannot, however, determine by which 
instruction the jury was controlled. Our determination must 
be governed by the fact that error may have intervened. We 
see nothing in the record from which we may conclude which 
instructions the jury followed upon the material issues pre- 
sented: City of Boulder vs. Niles, 9 Colo., 421; Grant vs. 
Varney, 21 Colo., 334. 

This case has once before been heard in this court,—not 
upon its merits, however,—and under these circumstances, we 
regret to again render judgment of reversal, but we see no 
escape from it. 

Because of fatal error in the instructions, to which we have 
referred, the judgment must be reversed.. Reversed. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Action.—EvIDENCE. 

In the case of Dunn vs. Springfield F. & M. Ins. Co., decided 
by the Supreme Court of Louisiana, Nov. 19, 1900, the follow- 
ing syllabus was furnished by the court :— 

Where, in answer to a suit on a fire policy, it is charged 
that the claim made against the insurer is in furtherance of 
a systematic attempt fraudulently to collect more than is 
due, and that to that end the plaintiffs have attempted, 
“both before and after the fire, to conceal the origin and 
prevent the discovery of said fire,” testimony tending to 
show that the connections of an automatic fire alarm on the 
premises upon which the fire occurred were cut in order to 
prevent the existence of the fire from becoming known, and 
to bring home such cutting, or knowledge thereof, to the 
assured, who are the plaintiffs before the court, should not 
be excluded on the ground that neither incendiarism nor a 
violation of the automatic fire-alarm clause in the policy is 
specifically charged in the answer. 

Where this court finds error in the ruling of a trial court 
excluding testimony upon a particular point, the case may 
be remanded, in order that testimony upon that point may 
be received, without reopening it to further evidence upon 
other issues. 


APpplicaTIONS FoR MEMBERSHIP.—ASSESSMENTS. 


In the case of Montgomery vs. Harker, decided by the Su- 
preme Court of North Dakota, October 25, 1900, the following 
syllabus was furnished by the court :— 


The securing of applications for membership and insur- 
ance in a purely mutual insurance company to a certain 
number and amount is required by section 3104, Rev. Codes, 
as a prerequisite to the existence of the right to issue poli- 
cies, and also to the right of the commissioner of insurance 
to issue the certificate of authority to do business, author- 
ized by section 3090, id. The taking of such applications is 
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a necessary step in the formation of the corporation, and is 
required to be done prior to the issuance of a certificate 
from the commissioner of insurance authorizing such corpo- 
ration to commence business, and is not in violation of the 
provisions of the statute prohibiting the doing of an insur- 
ance business without such certificate. 


Where a member of a mutual insurance company has ob- 
ligated himself to pay such annual assessments as shall be 
made, not to exceed a specified sum each year, and in antici- 
pation of an annual assessment pays to the treasurer the 
amount of an annual assessment in advance, and such as- 
sessment is not in fact made, the sum so paid stands to his 
credit, and he has a right to apply the same on an assess- 
ment for a succeeding year. 


AssESSMENT CoMPANY.—INCREASE OF ASSESSMENTS. 


In the case of Strauss vs. Mutual Reserve Fund Life Asso- 
ciation, decided by the Supreme Court of North Carolina, 
June 9, 1900, the policy stipulated that assessments should be 
made on the entire membership in force, at date of death, for 
such sum as the executive committee may deem sufficient to 
be apportioned to each member according to age as per 
a table annexed. It was held that the association could not 
place those members entering before a certain date in a sepa- 
rate class, and assess them on basis of age attained, while 
assessing others only according to age of entry. Where a 
mutual association violates its contract with the member the 
damages are the premiums and dues paid, with interest from 
date of payment. 


AssIGNMENT.—Ricuts or WIFE AND CREDITORS. 


The Court of Appeals of Kentucky, in the case of More- 
head’s Adm’r et al. vs. Mayfield, decided October 2, 1900, held 
that the statute of Kentucky, authorizing the assignment of 
a policy to a wife, free of claims of creditors, except as to pre- 
miums paid in defraud of claims of creditors, exempts such 
policy from all claims of creditors except as to premiums paid 
while the husband is insolvent. A general statute requiring 
assignments to be recorded, in order to be valid, does not ap- 
ply to expectancies or contingencies having no appreciable 
value at the time of assignment, as was the case with this 
policy. Where the policy was extended under its terms, in 
case of nonpayment of premium, the assignee was entitled to 
the proceeds as against the representatives of the insured. 
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BENEVOLENT Socirety.—Ricuts or BENEFICIARY. 


In the case of Supreme Council American Legion of Honor 
vs. Adams et al., decided by the Supreme Court of New Hamp- 
shire, March 15, 1895, it was held that neither a beneficiary 
nor her representatives acquire vested rights in a certificate 
where the laws of the association give the holder a right to 
dispose of and control it at all times. The insured agreed to 
conform to all rules existing, or which might be afterwards 
adopted. It was held that a subsequent by-law, changing the 
beneficiary in case of death of the one selected, from depend- 
ent heirs to the widow, applied to the certificate. 


6 Co.uis1on.—SuBroGaTIoN.— ABANDONMENT. 

In the case of the St. Johns, in re Central Railroad Company 
of New Jersey, decided by the U.S. District Court of New York, 
April 24, 1900, it was held that when a vessel is undervalued 
in the policy, the payment of the full amount of insurance does 
not import that she was abandoned when the owners refused 
to abandon. The right of subrogation exists independent of 
abandonment, in case of a collision. Her owner cannot, in 
case of a valued policy, allege a larger valuation, in order to 
make claim, as a coinsurer, to money recovered from the 
wrongdoer, to which the insurer would otherwise be subro- 
gated. Where, in proceedings for limitation of liability, the 
owner has surrendered the vessel, the right of subrogation is 
subordinate to that of damage claimants. 


Liasitity ror Insury To Empioyeszs in Case oF BANKRUPTCY. 


In the case of Beacon Lamp Co. et al. vs. Travelers Ins. Co., 
decided by the Chancery Court of New Jersey, November 7, 
1900, the policy indemnified the insured against loss from lia- 
bility for damages for injury to employees. Damages were 
recovered against insured by an employee, but before recov- 
ery could be had on the judgment the insured was thrown into 
bankruptcy, and was enjoined from paying the judgment. 
The trustee in bankruptcy brought action against the insurer. 
The policy provided that no recovery could be had, except for 
a loss sustained and paid in satisfaction of a judgment. It 
was held that this stipulation did not apply in such case of 
bankruptcy, and recovery could be had against the insurer 
though the judgment had not been paid. 
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Ricuts or MortGaGer.—Premium Nore. °* 


In the case of Antes vs. State Ins. Co., decided by the Su- 
preme Court of Nebraska, December 5, 1900, the following 
syllabus was furnished by the court :— 


The failure of an insured to pay at maturity a note given 
for a premium due on a policy of insurance is a complete 
defense as to liability for loss of property insured during 
default, where it is provided that the policy, because of non- 
payment of such note, shall lapse and be of no force and 
effect unless the conditions are waived by the insurer. 

Under a mortgage clause attached to a policy of insur- 
ance, as follows: “ Loss, if any, payable to Katherine M. 
Antes, of Canandaigua, N. Y., as her interest may appear, 
she being the mortgagee,’—held, that the mortgagee stood 
in no more favorable light than as assignee of the policy to 
the extent of her interest in the insured property by virtue 
of her mortgage, and that the contract of insurance is with 
the mortgagor, its validity depending upon performance or 
waiver of the conditions which it contains. 

A contract is to be construed by the laws of the State in 
which it is made. The contract under consideration held 
to have been made and entered into in this State, and its 
validity is to be determined by our laws. 


PartTNERSHIP.— ARBITRATION. 
In the case of Phenix Ins. Co. of Brooklyn et al. vs. Carna- 
han et al., decided by the Supreme Court of Ohio, November 
13, 1900, the following syllabus was furnished by the court :— 


Where a partnership sues in the firm name, under Rey. St., 
§ 5011, an allegation in the petition setting forth the names 
of the individuals who constituted the partnership is sur- 
plusage. 


If, in such case, one of the partners dies, the plaintiff firm 
is under a disability, within the meaning of Rev. St., § 5012, 
and the action is in abeyance, and cannot proceed without 
revivor by substitution of the representative or successor 
in interest in place of the partnership, which revivor must 
be on motion of the party to be substituted, or by a condi- 
tional order, or upon a supplemental petition. 

A surviving partner cannot be so substituted as the party 
in interest until he has conformed to the provisions of Rev. 
St., §§ 3167-3169, inclusive. 

If, after the destruction, by fire, of property which is in- 
sured, an assignment of the money to be paid on the loss is 
made by the insured, reserving no rights to the insured 
excepting to collect the same, and to be reimbursed for costs 
and expenses incurred therein, the assignee becomes the 
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real party in interest as to the chose in action, and suit must 
be brought, and in case of the death or disability of the 
original plaintiff the action must be revived, in the name of 
the assignee; and this is so whether the suit is instituted 
against the insurer after or before the assignment: Lowry 
vs. Anderson (57 Ohio St., 179) distinguished. 

A condition in a policy of insurance against fire that, in 
case of loss and a disagreement or difference between the 
parties as to the amount of the loss, that amount shall be 
ascertained by arbitration or appraisal, is a proper and valid 
condition; and where it is also provided that the condition 
as to arbitration or appraisal must be complied with before 
a suit can be brought against the insurer, the condition is 
thereby made a condition pregedent, and, to entitle the in- 
sured to maintain an action to recover under the policy, he 
must show that he has either performed the condition, or 
has a legal excuse for nonperformance thereof. 


A denial of ultimate liability on the part of the insurer is 
not necessarily a denial of the amount of the loss, and is not 
so inconsistent therewith as to amount to a waiver of the 
condition as to arbitration or appraisal of the amount of 
the loss, unless such denial is made under such circum- 
stances, or is accompanied by such conduct, as would make 
such arbitration or appraisal fruitless, or such as would 
justify the insured in believing that an attempt on his part 
to perform the conditions would not be responded to by the 
insurer. 

Under Rev. St., § 5071, a defendant may set forth in his 
answer as many grounds of defense, counterclaim, or set-off 
as he may have, provided that they are so far consistent that 
they can be verified by oath without swearing falsely; and 
within the limits of that section an insurer may join in his 
answer a defense that the insured has not performed a con- 
dition precedent as to arbitration or appraisal of the 
amount of the loss with other defenses which, if success- 
fully maintained, would discharge the insurer from liability 
altogether. 

Where, upon receiving proofs of loss from the insured, the 
insurer disputes the amount as therein claimed by the in- 
sured, and demands an arbitration or appraisal, as provided 
in the policy, to ascertain the amount of the loss, there is a 
disagreement or difference such as will be the foundation 
for such arbitration or appraisal. 

A demand made under such circumstances by the insurers, 
accompanied by a request to the insured to meet the in- 
surers at a time and place convenient to, and to be desig- 
nated by, the insured, for the purpose of selecting apprais- 
ers, is an offer to perform the condition on part of the 
insurers: and a neglect to comply with such demand, or to 
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accept such proposition. under a claim that there was no 
disagreement as to the amount of the loss, until the goods 
remaining after the fire were sold by the insured, is a re- 
fusal on part of the insured to perform the conditions pre- 
cedent as to arbitration and appraisal; and a refusal to 
charge the jury that “ it appears from the evidence in this 
case, which is wholly in writing, and does not depend upon 
extrinsic facts, and, therefore, is wholly a matter of law to 
be decided by the court, that the defendant duly requested, 
and the plaintiff refused, a demand for appraisal and award, 
as provided in the terms of the policy, and the jury are, 
therefore, instructed to return a verdict for the defendant,” 
is error. 

A charge to the jury that they were “ at liberty to deter- 
mine whether the demand for arbitration was made by the 
defendant in good faith, with an intent on its part to have 
such arbitration” was erroneous; as was also, under the 
circumstances of this case, the following additional instruc- 
tion to the jury: “And also whether, after such demand 
made, the defendant neglected and refused to go further, 
and to appoint its arbitrator, and take such further steps as 
were necessary to make such arbitration effectual.” 


Totrat Loss.—AGREEMENT TO ARBITRATE. 

In the case of Merchants Ins. Co. of Newark vs. Stephens, 
decided by the Court of Appeals of Kentucky, December 4, 
1900, it was held that an agreement to arbitrate, or an arbitra- 
tion, is not admissible where the issue is as to whether there 
had been a total loss under the valued policy law of Kentucky. 
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SUPREME COURT OF VERMONT. 


BANKERS LIFE INS. CO. 


vs. 
‘ 


FRED A. HOWLAND anp JOHN L. BACON, 
INSURANCE COMMISSIONERS. * 


Under the statute of Vermont policies which provide that the insurance dur- 
ing the first year shall be term insurance with a right of renewal at the 
end of the year must be valued simply as term policies during the first 
year. 

Where such renewal term is for life the contract is not to be dealt with as an 
ordinary whole-life policy, and does not require the reserve of a whole- 
life policy to be charged against it during the first year. 

It is the policy of the law to favor the organization of new companies, and 
the statute must be liberally construed to that end. 


It is the duty of the insurance commissioner, under the statute, to accept 
the valuation of other State departments in the case of companies belong- 
ing to such States, where such valuation complies with the statute. 


Such company cannot be refused a license on the ground that its contracts 
should be valued during the first year as whole-lite policies. 


Tart, C. J. 

In February, 1900, the Bankers Life Insurance Company of 
New York applied to the insurance Commissioners of Ver- 
mont for a license to do business therein. Such license was 
refused and the company bring their petition for a mandamus 
to order and direct the commissioners to issue such license. 
A foreign joint-stock life insurance company cannot do busi- 
ness in this State unless it has paid-up capital invested in 
securities, readily convertible into cash, of at least one hun- 
dred thousand dollars, not less than one-half of which is 
invested in cash securities other than mortgages of real 
estate; nor unless such company has, in addition to such capi- 
tal, assets equal in amount to its outstanding liabilities, reck- 
oning the premium reserve on its life risks based on the 
actuaries’ tables of mortality, with interest at 4 per cent as a 
liability: V.S., § 4178. It cannot then transact business un- 
less it first obtains a license of the insurance commissioners, 
authorizing it so to do.’ Before receiving such license the com- 
pany shall file with the Secretary of State a certified copy of 
its charter and by-laws and a statement under oath, of its 
president and secretary, showing its financial condition and 





* Decision rendered, Jan. 30, 1901. 
VoL. XXX.-13. 
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standing: V.S.,§ 4181. If, upon the filing of such copies and 
statements the commissioners are satisfied with them, and 
further satisfied that the company has complied with the title 
relating to insurance, they shall grant a license authorizing it 
to do business, etc., and such license may be renewed annually 
so long as the company complies with the requirements afore- 
said, and the commissioners regard the company as safe and 
entitled to public confidence: V.S., § 4182. 

Thus, under our statutes, a foreign life insurance company 
is entitled to do business in this State if it has the requisite 
capital, properly invested, and assets equal to its absolute 
liabilities, and the required premium reserve. Upon _ pres- 
entation of the petitioner’s statement to the commissioners no 
question was made in respect to the capital stock of the peti- 
tioner, as it had the necessary amount invested in United 
States Government bonds of the par value of $100,000, and, 
according to its statement, had assets equal to its capital 
stock, its absolute liabilities, like unadjusted death claims, 
ete., and its premium reserve. Upon this showing, the reserve 
being certified by the Insurance Department of New York, the 
petitioner was, upon the face of the statement, entitled to a 
license. But the petitionees contend that the petition should 
be dismissed. They claim that the computation of the reserve 
Was erroneous, and was, in fact, so much larger than the 
amount shown by the statement, that there was a deficiency 
of assets under the requirements of our statutes. This de- 
pends upon the mode of computing the reserve upon the first 
year of the policies issued by the company; it is the disagree- 
ment upon this question that the parties wish determined by 
the court, and that is the only question in the case. It is 
claimed by the petitionees that the petition should be dis- 
missed, for, that the petitioner did not furnish them the 
amount of the premium reserve computed in the manner which 
the petitionees claim is the legal mode of calculating it. If 
the petitionees are correct in their claim as to the mode of 
valuation, the point would be well taken; but, if wrong, then 
that fact is immaterial, so that this point is involved in the 
main question, and is determined by it, and that question is: 
In what manner should the premium reserve be computed? A 
life insurance company is chargeable with what is called “a 
premium reserve,” representing what it must have in hand to 
meet its ultimate liabilities upon its policies. Under our 
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statutes it should have assets enough, at any time, which, in- 
vested at 4 per cent interest, reckoning the lives of its policy- 
holders by the actuaries’ tables of mortality, together with the 
future premiums payable to it under its policies, will enable it 
to meet all policy obligations. What such obligations will 
ultimately prove to be, partakes of the nature of speculation, 
for a great part of the liabilities of any company are contin- 
gent. No one can foretell the time of death; mortality tables 
must be constructed, and some rate of interest taken, and 
with all calculations and estimates the result is not certain. 
The premium reserve is no test of a company’s actual solvency. 
Mr. Elizur Wright, cited by the petitionees’ counsel as “ the 
father of the net reserve valuation system and the most dis- 
tinguished exponent of the principles of State supervision of 
life insurance,” says the net valuation system was originally 
incorporated into the law not as determinant of the actual 
solvency of a company, which it never can be, but to compel 
the company to conduct its business on the lines tacitly as- 
sumed in its contracts. Equity among the members, not 
actual solvency, was, according to Mr. Wright, the primary 
object of the law. Protection against insolvency was simply 
a result which would naturally follow its application. 

While it is true that the valuation of a company’s policies 
must rest substantially on the tables of mortality and the rate 
of interest, there are other matters proper to consider in de- 
termining the actual standing of a life insurance company. 
It is shown by the record that the expenses of a life insurance 
company in granting a policy absorb the greater part of the 
premium for the first year, substantially three-fourths or more 
of it, amd that the expenses the first year of a policy are ten 
times greater than for any subsequent year. As a witness for 
the petitioner stated, they “ practically absorb the greater 
part, perhaps nearly the whole of the first year’s premium of 
the annual life policy.” The record shows that of the companies 
doing business in this State in 1899, the largest, the Mutual 
Life of New York, reports that it paid 68 3-10 per cent in com- 
missions alone upon its first-year premiums; all the companies 
average over 50 per cent; one company doing industrial busi- 
ness reports that it paid 100 per cent cost of collection on new 
business, and still another that it paid 95.2 per cent in com- 
missions alone on its new business. No company can success- 
fully do business unless it pays commissions as large as the 
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leading companies in the country, and then is often at a dis- 
advantage from being small. As the witness, Stone, stated: 
“It is the larger companies that set the pace in such matters. 
Small companies have * * * to meet the competition, or 
make no progress.” 

A new company to begin business and a small company to 
continue, in order to succeed, must pay “ what companies in 
general pay.” We quote Mr. Wright again; viz.: “ New com- 
panies, planted within the shadow of flourishing old ones, 
cannot be expected to get into successful operation without 
expending on their machinery more than the premium receipts 
for one, two, or perhaps three, of the first years:” Mass. Ins. 
Repts. (1859-65), 115. The petitionees’ testimony shows that 
no company can organize and succeed without contributions 
from some source—-gifts to it from either stockholders, in case 
of a stock company, or from the world at large, in the case of 
a mutual company—and it is well to note that the largest 
companies in the world were organized as mutual companies. 
The supposition that philanthropists are to be found to make 
rich gifts to a life insurance company is too absurd to be en- 
tertained. 

If a new company does pay the usual commissions upon its 
business, one of the petitionees concedes that “ the company 
when beginning would be at once insolvent, and there can be 
no dispute about it.” The term solvency in this connection 
means a statutory one; viz.: A compliance with the conditions 
upon which it is permitted to do business. 

Applying the rule of valuation contended for by the peti- 
tionees, no new company, stock or mutual, can organize and 
successfully begin business, and no small company can so con- 
tinue without becoming at once insolvent in a statutory sense. 
This is conceded by the commissioners. 

If a company could be born with a large surplus it might 
struggle for an existence, but without one its first attempt to 
breathe would be death. The visits of the midwife and the 
undertaker would be simultaneous, and their different offices 
might be combined. A company, like an individual, must 
first be an infant, and there is little hope of life when you 
smother it in its swaddling clothes. 


Now what construction shall be given to the statute relat- 
ing to the premium reserve? It should be construed liberally, 
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for, as said by Mr. Wright: “ Insurance seeks breadth of basis 
and cannot be safely cooped within narrow local limits—State 
laws tending to impose limits should be construed liberally 
and State officials, especially, should never step beyond the 
law in the direction of exclusion:” Mass. Life Ins. Repts. 
(1859-65), 177. 

The State has made no attempts to regulate the details of 
the insurance business, save that the companies must use, in 
computing the reserve, the actuaries’ table of mortality, and 
the 4 per cent rate of interest. A net valuation is important 
in determining just what a company must have in hand as a 
matter of equity between the old and the new members, the 
past and the future. If the standard is not correct, either the 
past or the future members are benefited at the expense of the 
other class. 

The premium reserve is to be computed with reference to 
the life of the policies. A policy may terminate in a year, and 
may not in four score years. Mr. Wright states, in speaking 
of the premium reserve: ‘“ Solvency is not the only question. 
* * * There is a question of equity as well. * * * The 
question is not how much of the past and present burden can 
be thrown on the future, but what will probably be as fair for 
one as the other.” This directly recognizes the principle that 
the rule may be varied in the direction contended for by the 
petitioner. The same learned writer says that any company, 
if it can get on “ with expenses less than the excess of its 
actual over its net premiums, has a future resource against a 
present deficiency, and is not necessarily insolvent because its 
cash assets do not equal the net value of its policies,” and 
further: ‘“ This provision or premium reserve may have a 
more or less important bearing on the ultimate solvency of the 
company according to the greater or less margin of the actual 
premiums.” 

The matter of expenses is a potent factor in determining the 
solvency or standing of a company. As Mr. Wright says: 
“ Neither the net value of the policies by itself, nor the ratio 
of its cash assets to that net value, decides the condition of 
the company without reference to the actual premiums receiv- 
able. * * * Two companies by a net valuation of their 
policies may be found to have exactly equal liabilities, and 
their cash assets may be equal, and yet their prospects for the 
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future may be different from their having different actual pre- 
miums:” Mass. Ins. Com. Rpts. (1859-1865), 179. Mr. Wells, 
actuary of the Connecticut Mutual Life Insurance Company, 
one of the petitionees’ two witnesses, in his testimony says: 
“Tf we have reference to the actual commercial solvency of 
the company, rather than to the statutory legal solvency, we 
would have to take account of the gross premiums.” The ob- 
ject of all legislation is to produce as a result the actual com- 
mercial solvency of the company. The petitionees’ witness; 
Wells, further states that the one-year term plan does not 
make the policy an unsafe one if the gross premium is large 
enough to leave a sufficient margin. 

Is not this a plain recognition of the important part the 
actual premiums and the expenses play in determining the 
standing of a company? When these principles were first 
enunciated the expenses of the first year of a policy were but 
twice or thrice the expenses of any subsequent year, while 
it now appears they are more than ten times as great. Much 
more, then, ought the principle to be applied in valuing the 
first year of the policy when the expenses absorb nearly the 
whole premium. In making the valuation, the rule as claimed 
by the petitionees is to let the net premium follow the gross 
premium, and, by the ordinary plan of computing the reserve, 
the net premium is generally understood to be a uniform per- 
centage of the gross premium. What objection can there be 
to regarding the amount the company actually receives, less 
commissions, as the gross premium, and taking a uniform per- 
centage upon that as the net? It is, in effect, what is con- 
tended for by the petitioner, and it does not appear that there 
is any practical objection to it. The question is not one of 
actuarial science, but of legislation. Tell the actuary how to 
compute the reserve, and he will give you the result; but the 
views of an actuary may be helpful in determining what the 
construction of a statute shall be, for an actuary can judge of 
the result by applying different rules to the same company. 
It is well to see what their views are. 


Dr. Sprague of Edinburgh, president of the British Institute 
of Actuaries, the petitionees show “ is regarded as the highest 
living (actuarial) authority,” and is so termed by Dr. McClin- 
tock, hereafter mentioned, and he says there is nothing unsafe 
nor unsound in the proposition; i. e., to let “ the sum remain- 
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ing in the company’s hands, after the payment of the ex- 
penses of the first year and the cost of insurance, be accumu- 
lated as the reserve at that time, * * * provided the 
policyholder be made secure by the requirement of a sufficient 
reserve in the future.” 

Dr. Emory McClintock, the actuary of the Mutual Life In- 
surance Company of New York, which boasts of being the 
largest financial institution in the world, and who is styled 
by the witness, Wells, as * the most prominent and the lead- 
ing actuary in this country” writes: ‘If a young company 
were free to compute its own reserve, and make due publica- 
tion of the details, it would not impair its security by begin- 
ning its reserves on ordinary life policies the second year, or 
by holding reduced first-vear reserves on other forms of 
policies.” 

And the late Mr. Whiting, who was not only an eminent 
actuary, but a lawyer of the clearest judgment, indorsed the 
same view: i. e., that the principle was sound, and legal as 
well. Mr. Macaulay, an eminent actuary, and president of the 
“Actuarial Society of America,” says the principle is a sound 
one, and approves of the method; and so does Mr. Wolfe, an 
actuary employed by various State departments.* So much 
for the views of the leading actuaries of the world. 

Such computation is permitted by all our sister States, sdve 
Massachusetts, and when it is seen that under a different 
ruling no new company can be organized and do business, nor 
any small company exist, it is not considered possible that 
our lawgivers ever intended such a construction as that con- 
tended for by the petitionees to be given any statute we have 
on the subject. It would create such monopolies that the 
modern trusts would blush for their departing laurels. The 
company has the right to compute its premium reserve in the 
manner contended for by the petitioner, basing it, in effect, for 
the first year, upon the amount it receives as premiums, de- 
ducting expenses. We have no hesitation in so holding when 
we fail to find that any claim is made in argument, and no ref- 


% Footnote by CHIEF JUSTICE TAFT. 


Since this opinion was written our attention has been called to an article read on October 
25th, 1900, before the Actuarial Society of America by Walter S. Niclrols, for many years an 
editor of the Insurance Monitor, the pioneer and leading insurance journal in America, and 
since its establishment editor of the Insurance Law Journal. Mr. Nichols is an able actuary, 
one of the old members of the Actuarial Society, and thoroughly discusses the question from 
an actuarial and legal standpoint, fully vindicating the first-year term valuation theory in the 
lines indicated herein, save that of public policy. 
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erence in the record to the fact that any company ever became 
insolvent for the reason that its reserve was so computed, and 
we do not think it possible that this method in the computa- 
tion of the reserve could ever cause the failure of a company. 

An important feature in the consideration of this case is 
brought to mind by the questions asked by the petitionees of 
the witnesses improved by them. There were two witnesses 
only, both actuaries, presumably of high standing, of com- 
panies that in amount of assets hold the sixth and seventh 
rank in the United States. They, in effect, were asked what 
was the practical objection to the reserve computation making 
the first year terminal. Mr. Wells, before referred to, an- 
swered that there were two—the first that * the public do not 
know upon what basis the policies are valued.” How forcible 
is this objection? Do not the public know as much under one 
system as the other? The actuaries’ tables of mortality and 
the 4 per cent rate of interest is used in both cases. What 
the system is that is pursued in the reserve calculation can be 
required by the department to accompany every statement, so 
that any person seeing the amount of the reserve, could learn 
at the same time the system upon which it was calculated. 
The fact that the public are ignorant of the manner of com- 
puting the reserve can never affect the commercial solvency 
of a company, and to maintain that solvency (besides equities 
between the members) we consider the main object of State 
supervision of insurance companies. Mr. Wells’ second objec- 
tion was that while that system of valuation would “ increase 
the surplus which could be used for expenses,” the old and 
large companies, he should expect. would increase their com- 
missions, and so the small companies would be no better off 
than they are now. This is hardly a practical objection to the 
plan—a conjecture that a company with a large surplus which 
belongs to their policyholders would take -it and use it for 
improper purposes; i. e., to provide for a reserve on policies of 
new members, for they could not increase their commissions 
without doing it. The law presumes that their acts will be 
legal, although the presumption is rather violent, in view of 
the past practice of that kind, which enabled them to pay, 
with their surplus, commissions far in excess of what were 
legitimate. Mr. Wells concedes the question in issue when he 
states that the reserve on an ordinary life policy might begin 
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at the end of the third year, and the contract be made good— 
but that the tendency would be unsafe: Case, p. 84. 

Mr. St. John, actuary of the Atna, answers at length, and 
says: “The practical objection to the first-year term form of 
policy depends to some extent as to how you are going to em. 
ploy it.” That it might be admissible for a company in the 
successful course of business, with a desire for a greater in- 
come “to call a halt,” and ascertain what its then existing 
condition was, and it might be that it was expending in com- 
missions and expenses so much it might assume it was expend- 
ing all of the first premium and ask, “ Let us see where that 
leads?” or they might not make any assumption in the mat- 
ter, but would employ a method of valuation that might cor- 
respond with the one-year term valuation. That in applying 
it to new companies, of unknown standing, it ought to be de- 
fined by statute what net premiums are, for vou may have an 
indefinite number of net premiums in your gross premium. 
You must have a statutory standard, and adhere toit. If you 
accept the Englishman’s doctrine, that it is every man’s busi- 
ness to look after his own business, and not the part of the 
State to control, you have a different principle. 

And he concludes by saying he has been informed that in 
Germany the companies tried and dropped the practice for the 
alleged reasons that it led to an increase of expenses for pro- 
curing business. Whether a comparison with the German 
companies is useful, is not clear; the witness stated he did 
not know what the German Laws, nor the provisions of the 
German insurance contracts, were. Whether the American 
and German companies are similar or dissimilar does not ap- 
pear, and a comparison between them with all knowledge of 
them nothing but hearsay is not of value. There is not a hint 
from either of the witnesses of a bona fide practical objection, 
so far as the commercial or statutory solvency of a company is 
concerned, to valuing a policy for the first year as a term 
policy. The last-named witness stated that his company, the 
Etna, issued a policy for the term of ten years, with options 
on the part of the insured for further terms and for future in- 
surance during life, and that the Massachusetts Department 
valued them as term policies until converted into life policies 
—which was at the option of the insured, the very principle 
contended for by the petitioner. The only difference in the 
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facts being that the gross premiums in the £tna were not 
level. 

The petitionees argue that the policies are so framed to 
avoid and defeat the statute; that it is the avowed purpose on 
the part of the petitioner to evade the spirit of the law. No 
doubt the policies were framed with a provision that they 
should be valued as term policies for the first year in order to 
have them so valued; but whether it was to evade the spirit 
of the statute can be better determined when one knows what 
the statute requires. It may have been done to evade an er- 
roneous ruling of an insurance department. It undoubtedly 
was to avoid a requirement of holding too heavy a reserve the 
first vear of the policy. This must be apparent to any one. 
This plan of valuation is necessary only in case of a new or 
small company; one that has not accumulated a surplus. As 
the witness, Wells, stated, the plan is followed by “a few 
comparatively new and comparatively small companies.” No 
company with a surplus needs the plan of valuation, and no 
company without a surplus can compete with one that has. 
Whether it is in accord with good policy to permit the accu- 
mulation of @ mammoth surplus is questionable, for the rea- 
son that with it a company can enter into undue competition 
and become heedlessly extravagant in the payment of com- 
missions and salaries, and rob one class of policyholders to 
pay another. <A large surplus permits large expenditures, 
and its danger was pointed out by Mr. Wright with a prophetic 
eve when he wrote nearly forty years since: “The great 
danger of large expenditures to create business is the estab- 
lishment of a permanent overpayment of the function of man- 
agement, and the turning loose upon society of that unscrupu- 
lous parisitic industry which is content, or even ambitious, to 
live upon others without returning any equivalent benefit:” 
Mass. Ins. Repts. (1859-65). That the evils he foresaw fol- 
lowed, is plainly seen when the salaries of some of the officials, 
the result of a mammoth surplus, equal that of the President 
of the United States. 


We say but little as to the effect of the provision in the 
policy that it may be valued as a term policy the first year— 
holding that the company have the right to so value it, irre- 
spective of the agreement—but, as Mr. Wright says the net 
valuation aims to settle the equities between the old and the 
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new members, and as in computing the reserve all above a 
quantum sufficit, a correct amount, belongs to the old mem- 
bers, why then cannot a new member consent to such a valua- 
tion? And is he not estopped from repudiating the contract 
in that respect when he has accepted it with such a provision? 
We hold he is; and note the policyholder is not the one com- 
plaining here. : 

Take a policy called a preliminary term one. The common 
sense and the religion of the thing is this: During the first 
year of the policy it is a term policy, no different from any 
term policy; it is true, at the end of the year the policyholder 
has a right to renew—so he has under a life policy. If he does 
not renew the preliminary term policy he has had a term 
policy for one year. 

“Only this and nothing more.” 

If he does renew, he obtains such rights as he is entitled to 
under his renewed contract. It is immaterial whether the 
premium for the first year is the same, or more or less than 
the subsequent premiums. No State has ever attempted to 
regulate the amount of a premium which should be charged 
by a company, save indirectly, by requiring the net premium 
to be sufficient to produce the requisite reserve at the maturity 
of the policy. 

To illustrate the effect of the commissioners’ ruling, by their 
plan of computing the reserve, a new company with one mil- 
lion dollars capital stock issuing the first year policies of a 
like amount, and saving from the business of the year only 
the amount of the reserve calculated upon the first-year term 
basis. is insolvent in the sum of $11,710, although it has more 
assets than the face of its policies. The term “net valuation” 
is nowhere used in our statutes, and we have no statutory 
definition of it; indeed, the term is not used—the phrase in 
our law is the “ premium reserve,” which may be regarded as 
its synonym, but its generally accepted meaning is that it is 
the amount the company must have in hand, which, with its 
future premiums, will enable it to meet its policy obligations. 
The statute makes no attempt to regulate the manner in 
which the net value shall be determined, save by requiring the 
use of actuaries’ tables of mortality and the 4 per cent rate 
of interest. In determining how much this amount shall be, 
are the lines so rigidly drawn that no consideration should be 
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given to the expenses of the company, whether they are 10 per 
cent of its income, or absorb the whole? The fact that the 
assets produce a 2 per cent income, or a 6 per cent one, or 
whether the company have millions of assets which produce 
no income? Does the statute intend that these two rules 
shall be all there is of a valuation? If so, is an asset like a 2 
per cent or a 4 per cent government bond, upon which less 
than 4 per cent interest can be realized, or millions of assets 
nonincome-producing, a proper item to be included in the 
assets? <Are all these considerations to be regulated by the 
State, or left to the management of the company? 

The argument that the development of the first year term 
idea might result in breaking down the statutory valuation 
system by giving the insurer the power to treat subsequent 
years of the policy in the same manner, is not sound, for it 
entirely ignores the element of expenses and the actual, or 
gross premiums, and the time would soon come when the 
future premiums would not be sufficient to provide for the 
reserve, When the gross premiums will not equal the mathe- 
matical premiums. 

It has been the prevailing custom for the insurance depart- 
ment of every State, save Massachusetts, to follow the valua- 
tion of the State under which a company is organized, and this 
is the spirit of our law; for while the statute gives the com- 
missioners power to compute the “ reinsurance reserve,” what- 
ever that may be, of a domestic company (V.8., § 4204), it gives 
no like power in the case of a company from another State: 
V.S.. § 4178. The practice is highly approved of by Mr. 
Wright, and he advocated an arrangement to that effect: Mass. 
Ins. Repts. (1859-1865), 170. Comity between the States has 
sanctioned the custom for a generation. It would be an abso- 
lute impossibility for the commissioners to do any appreciable 
part of the valuation of companies doing business in Vermont, 
but organized under some one of our sister States, for three 
of such companies each have an insurance of over one thou- 
sand million dollars, with an aggregate amount of $5,682,000,- 
000. It would be like the mouse, not going to the hillock, but 
to the Himalayas. No State, save Massachusetts, denies the 
right to the company of computing its premium reserve, as 
claimed by the petitioner. The propriety of the right in that 
State is shown by their legislation when they permit certain 
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assessment companies, upon their being converted into old-line 
companies, to so value their policies for a term of three and 
one-half years. This is enough to show that there is no practi- 
cal objection to the plan. Besides equity between the members 
of a company, the reason of the law requiring the accumula- 
tion of a premium reserve is for one purpose only, and that is 
to “enable the company to carry out its contracts * * * 
to be able to fulfill its obligations according to what it has 
promised,” or, as the witness, St. John, stated it, “ that the 
company shall carry out and perform all its definite obliga- 
tions.” 

There is nothing in the case to show, or that has any ten- 
dency to show, that valuing a policy, taking into account the 
expenses and considering the actual gross premiums, ever 
affected the standing or solvency of a company in any respect, 
in regard to its ability to carry out its contracts and to fulfill 
its financial obligations to the letter. Vermont Statutes, sec- 
tion 4181, provides that: ‘“ If the commissioners are satisfied 
with such copies and statements, and that the company has 
complied with the provisions of the title relating to insurance, 
they shall grant a license.” This section does not give the 
commissioners power to arbitrarily refuse the license, but if 
the copies and statements are in accord with the statute it is 
their duty to issue a license. The question is not so much 
whether the commissioners are satisfied with such copies and 
statements as it is, “ ought they to be satisfied with them? ” 

In the case at bar the only question they make is that the 
premium reserve was not caleulated upon the correct basis, 
and that was the reason why they refused a license, and, as 
they erred in this respect, there was no reason why the license 
should not have been issued, the case showing that, with the 
reserve valued in the manner contended for by the petitioner, 
the company complied with the statutory requirements in this 
State. The action of the commissioners was ministerial, not 
judicial. It is not considered that the commissioners are in- 
vested with judicial powers in the examination of foreign 
insurance companies. To determine the net reserve of the 
companies would require a force of actuaries for months, a 
comparison of the valuation sheets with the policy registers, 
a clerical force without number, and a valuation of the assets 
of the companies scattered through many States, amounting 
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to some one thousand, five hundred millions of dollars, would 
be required; all to be done within the first three months of the 
year. To simply state what would be required of them to 
judicially determine the reserve and value the assets of the 
companies, is enough to show the commissioners’ duties are 
ministerial, and that nothing else was ever intended by the 
statute. Indeed, the commissioners do not claim otherwise. 
If it were, this court would have no power to revise their 
action. It was the understanding between the parties that 
the question should be determined in a legal way. Their posi- 
tion is shown by their report (1899), p. 9, when, upon a former 
ruling, they suggested that the company against whom the 
ruling was made, “ and the department co-operate to have the 
matter tested in the courts.” Upon this point, however, no 
question is made by the petitionees; an instructive case upon 
the subject is State vs. Doyle, 40 Wis., 175, q. v. 

The precise question in the case is, has the petitioner the 
right to compute its reserve by taking a sum equal to the re- 
serve on a term policy for the first year? We hold it has, and 
that it was entitled to license, the case showing that their 
statement was a full compliance with the statute. There is 
no law in this State relating to the mode of computing the 
premium reserve for a foreign life insurance company, save 
that it must be based upon the actuaries’ tables of mortality 
and interest at the rate of 4 per centum. There is nothing 
that forbids the company taking for the first year’s reserve the 
premium paid, less the expense of obtaining the policy. They 
can value it as a term policy if they wish, not necessarily be- 
cause such is the contract between the policyholder and the 
company, but because the company in administering its affairs 
can compute the reserve, taking into consideration the ex- 
penses of obtaining the policy in such a way as they deem best 
to work justice and equity among the members, provided they 
do not disregard the tables of mortality nor the rate of 
interest. 

Taking into consideration the various views presented in 
regard to the construction of the statute, we are all agreed 
that, as the words of the statute do not require the construc- 
tion contended for by the petitionees; that as such construc- 
tion would tend strongly to the creation of monopolies by an 
absolute prohibition of the establishment of new companies, 
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either stock or mutual; that, as there is no practical objection 
to the one-year term plan, which, in no event, of itself, would 
ever affect the actual solvency of a company, and as in the case 
before us the plan is in harmony with the rights of the policy- 
holders who ‘have consented thereto, we hold that. the right 
claimed by the petitioner is in strict accord with the words 
and spirit of the statute. 

In issuing the first-year term policy, with the privilege of 
taking a whole-life policy at the end of the first year there is 
no violation of V.S., § 4218, which forbids a company from 
discriminating between insurants of the same class, in premi- 
ums, rates, dividends, other benefits or terms and conditions. 
The policy, although it is a term policy, if not renewed, is not 
in its entirety the equivalent of a simple term policy. The 
contracts are not the same and the insured are not of the same 
class. 

The record shows that the petitioner had a surplus of more 
than one hundred thousand dollars; that its reserve had been 
computed by the insurance department of its own State in the 
manner contended for by the petitioner, and, as the company 
had the right to so compute it, its refusal to furnish the re- 
serve upon the basis called for by the respondents was im- 
material. The petitioner has no remedy, save by mandamus. 
The petitionees declined to grant it a license, saying: ‘“ We 
cannot legally do so.” There is no way to compel them, except 
to issue the writ as prayed for. It ought not to issue in cases 
of doubtful right: Free Press Assn. vs. Nichols (45 Vt., 7); 
but it always issues if the petitioner has a clear legal right 
and no other adequate remedy: Sabine vs. Rounds, 50 Vt., 74. 
A case analogous to this in principle is Peck vs. Powell, 62 
Vt., 296. The legal question presented was, whether the peti- 
tioner was entitled to certain fees as city judge, which the 
petitionee, as State auditor, refused to allow. This court held 
that the petitioner was entitled to them, and ordered a man- 
damus to issue, directing the auditor to allow them. 

The petitioner was entitled to a license, the judgment is 
that the prayer of the petition is granted, and that a man- 
damus issue directing the commissioners to issue the peti- 
tioner a license as prayed for in the petition, with costs. 
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NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL, 


This decision is the first judicial construction of a State statute prescribing 
the rule for valuation of life insurance policies. While these statutes differ 
in some respects in different States, the more essential principles involved are 
substantially alike. The decision radically affects the whole principal of 
legal net valuation. Chief Justice Taft, in a note to the opinion, cites a paper 
by the editor of the Insurance Law Journal before the Actuarial Society 
of America in its support. The following brief synopsis of the argument in 
that paper may be of interest in connection with the decision. The special 
statute selected for construction was that of Alabama, requiring the insurance 
commissioner to compute the net value of policies on the basis of the Actu- 
aries or American Experience Table, at 4 per cent. The statute differs from 
that of Vermont in explicitly requiring the net value, and permitting the use 
of the American Experience Table. 

The statute is mandatory; the commissioner has no discretion. Its con- 
struction rests with the courts. The language is technical, and the words 
must be taken according to their approved use in the business and in a sense, 
if possible, to accord with the intent. Net premiums and policy values, ac- 
cording to their most approved use in the Institute of Actuaries’ Text Book 
and elsewhere, relate solely to those which ignore the loading and deal with 
the pure mathematical cost of the risk. The statutory policy value must be 
based solely on the future mathematical premiums receivable according to 
the prescribed mortality and interest table. 

In a compound contract clearly expressing the intention of the parties that 
the insurance is for a limited term, to be followed by insurance for the re- 
mainder of life, it must be valued according to its terms. The net premium 
and policy value for the limited term must be such as is required solely for 
the term in question. The premium and value for the subsequent whole-life 
portion must be such as solely refers to that portion. This is the actuary’s 
recognized method of computation. It is the same as if the two parts of the 
contract were separately expressed in two separate policies. The com- 
missioner has no power to alter the contract made by the parties. Until 
premium payment on the whole-life part has begun, the value is solely that 
attaching to term insurance. 

The objection that this is an evasion of the spirit of the law which aims 
at an adequate reserve, is answered by the fact that the statute does not seek 
to establish commercial solvency, but simply equity in the application of the 
funds according to the contract. No net valuation can secure commercial 
solvency. 

The objection of inconsistency in imposing a different value on a contract 
whose benefits are the same as those of an ordinary whole-life policy, is 
answered by the same fact that commercial solvency is not the aim of the 
statute. The contracts are different in their character though equal in their 
benefits. 

The objection that the compound contract is illegal because it discriminates 
in favor of the same class who are insured under a whole-life policy under 
different rates, is answered by the fact that those insured under these two 
contracts are not of the same class. To be of the same class there must be 
an essential sameness,of the contract, not merely of the benefit. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


CREW-LEVICK CO. 
v8. 


BRITISH & FOREIGN MARINE INS. CoO., 
LIMITED, OF LIVERPOOL.* 


A marine policy form, which provided that the goods should be safely landed 
at , aud on which was a stamped provision that the special condi- 
tions were set forth in a rider which should supersede the written provi- 
sions, stated in the rider that the insurance was upon oil in tank cars in 
transit. 


Held, That the printed portion applying to a marine policy was not a part of 
the contract. 


Held, That when the car was placed on a side track belonging to the insured, 
beside his warehouse, it was no longer in transit. 


Tueopore F, Jenzis, for Plaintiff in Error. 
Henry N. Paut, Jr., for Defendant in Error. 


Gray, C. J. 

This was an action on a policy of insurance, to recover the 
value of oil destroyed by fire on December 10, 1895, while in 
tank cars on a siding alongside of the plaintiff’s warehouse. 
The action was brought in the Court of Common Pleas No. 4, 
of Philadelphia County, and on the application of the defend- 
ant was transferred to the Circuit Court of the United States 
for the Eastern district of Pennsylvania. The tank cars con- 
taining this oil had been transported (five of them by the 
Pennsylvania Railroad, and one of them by the Baltimore & 
(Yhio Railroad) from the Pennsylvania oil regions, under six 
separate bills of lading or contracts of carriage, in each one of 
which the oil was stated to be consigned to “ Crew-Levick 
Company, Swanson and Jackson Streets, Philadelphia.” In 
detail, the facts, which are wholly undisputed, are these: At 
the corner of Swanson and Jackson Streets, Philadelphia, the 
Crew-Levick Company at this time had an oil warehouse, sur- 
rounded by quite a yard, inclosed by a fence, containing, be- 
sides the warehouse, a cooper shop and some sheds and 
stables, all belonging to the Crew-Levick Company. On one 
side of this yard or inclosed area was Swanson Street, along 





*Decision rendered, June 19, 1900. 
VoL. XXX.—14. 
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which ran the track of the Pennsylvania Railroad Company, 
and on the opposite side of the yard ran Meadow Street, along 
which ran the track of the Baltimore & Ohio Railroad, so that 
the inclosed yard of the plaintiff company was situated di- 
rectly between the tracks of these two railroad companies. 
The private siding of the Crew-Levick Company was situated 
within this yard, alongside of the oil warehouse. It con- 
nected, through gates in the fence on either side, with both 
‘ailroads,—on the Swanson Street side with the Pennsylvania 
Railroad, and on the Meadow Street side with the Baltimore 
& Ohio Railroad. In the regular course of business the 
Pennsylvania Railroad Company, from its Washington Ave- 
nue Station, which is not far from the corner of Swanson and 
Jackson Streets, makes its delivery of car loads of merchan- 
dise consigned to its regular customers, who have their own 
private sidings, by placing the cars containing the merchan- 
dise on the customer’s private siding, and leaving them there 
for their customer to unload at his convenience; the railroad 
company making no charge for the use of the car, unless de- 
tained over forty-eight hours. In the regular course of busi- 
ness, car loads of merchandise arriving at the Washington 
Avenue Station of the Pennsylvania Railroad, and consigned 
to any of the customers of the railroad having their private 
siding, are kept by the railroad company while notice of their 
arrival is sent by a messenger to the consignee. The con- 
signee, at his convenience, notifies the railroad company when 
he desires to have what is called “a shift;” that is, when he 
desires the railroad company to send an engine to remove 
from the customer's private siding any unloaded cars, and to 
substitute in their place loaded cars, of the arrival of which 
notice has been given. Some time on December 9, 1895, the 
day before the fire, two of the six car loads of oil which were 
destroyed by the fire had been placed upon the private siding 
of the Crew-Levick Company at Swanson and Jackson Streets, 
alongside its warehouse; one having been placed there by the 
Pennsylvania Railroad, and one having been placed there by 
the Baltimore & Ohio Railroad. The next day, December 
10th, at about noon, the two cars just mentioned being still 
unloaded, the Crew-Levick Company sent word to the Wash- 
ington Avenue Station of the Pennsylvania Railroad that it 
wished a shift that afternoon, and gave directions to have 
four more loaded cars placed upon its siding. As a conse- 
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quence of these orders, between 4 and 6:15 o’clock of that af- 
ternoon the remaining four of the six loaded oil cars were 
placed on plaintiff’s private siding and left there. About 9 
o'clock in the evening a fire occurred, which destroyed the 
warehouse, and with it six of the loaded tank cars, two of 
which had been left there the day before, and four that after- 
noon. Of the four others which were on the siding, two were 
hauled off at the Baltimore & Ohio end, and two at the Penn- 
sylvania Railroad end (including the one which had projected 
through the gate), and were not burned. 

The policy on which the suit is brought is irregular, in that 
it is a printed marine policy form, with many of the blanks un- 
filled, and to which is attached a so-called “ paster,” which 
contains the substance of the real contract of insurance. A 
policy framed throughout to express the meaning and inten- 
tion of the parties would have avoided the difficulties out of 
which this litigation sprang. The transaction was an unbusi- 
nesslike and careless one, and has brought to the parties un- 
necessary trouble and expense. To arrive at the agreement 
between the parties to this contract, we are referred to a long 


printed form, containing a number of blanks, and evidently 
intended to be used in the writing of marine insurance alone; 
the defendant being a marine insurance company. This 
printed policy is in its ordinary form, and, as we have said 
Was meant to cover exclusively a marine risk, as a perusal will 
make obvious. It begins as follows:— 


(Cargo) (No. 638,003.) 
A. 
The British and Foreign Marine Insurance Company, 
Limited, of Liverpool. New York Branch. 

Crew-Levick Company, on account of whom it may con- 
cern. 

In case of loss, to be paid in funds current in the United 
States to them. 

Do make insurance and cause to be insured, lost or not 
lost, at and from October 10. 1895, at noon, to October 10, 
1896, at noon, as per form attached herein. 


Upon all kinds of lawful goods and merchandise, laden or 
to be laden on board the good ————, whereof ———— is mas- 
ter, for this present voyage, or whoever else shall go for 
master in the said vessel, or by whatever other name or 
names the said vessel, or the master thereof, is or shall be 
named or called. 
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Beginning the adventure upon the said goods and mer- 
chandise from and immediately following the loading 
thereon on board of the said vessel at ———— as aforesaid, 
and so shall continue and endure until the said goods and 
merchandise shall be safely landed at ——— as aforesaid. 
And it shall and may be lawful for the said vessel, in her 
voyage, to proceed and sail to, touch and stay at, any port 
or places, if thereunto obliged by stress of weather or other 
unavoidable accident, without prejudice to this insurance. 
The said goods and merchandise hereby insured are valued 
at ————, as per form attached ‘herein ———, including pre- 
mium; such valuation being represented by the assured as 
not exceeding invoice cost and — per cent thereof. 
Following this are many printed stipulations defining or 

limiting the obligation of the company, most of which are ex- 
pressly and in terms applicable to a seaborne cargo. Only 
one of these, in addition to what has already been quoted, is 
claimed to have any bearing on this litigation. It occurs 
after many printed provisions and conditions of the policy, 
and is as follows:— ° 

This insurance warranted to be in all cases null and void 
to the extent of any insurance with any fire insurance com- 
panies directly or indirectly covering upon the same prop- 
erty, whether prior or subsequent hereto in date. 

The following was stamped in red ink on the face of the 
policy :— 

The special terms and conditions governing this insurance 
are set forth in the contract form which is attached within 
and signed by L. A. Wight, attorney, and the contents of 
same shall supersede anything to the contrary in the printed 
body of this policy. 

Attached to and forming a part of policy No. 638,003, signed 
by L. A. Wight, attorney, the “contract form” hereto re- 
ferred to is pasted on the back of the policy, and is as fol- 
lows :— 

New York, October 24, 1895. 

In consideration of $12.50 additional premium, this policy 


is hereby made to cover under the following form, and not 
as heretofore; to wit:— 


Crew-Levick Company, for account of whom it may con- 
cern. Loss, if any, payable to them. 


2,500. On oil contained in tank cars in transit, princi- 
pally from oil regions in Pennsylvania and New York to 
various places, and to Seaboard Oil Works, South Chester, 
Pa., and from Seaboard Oil Works to various places. 
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It is the true intent and meaning of this policy to fully 
indemnify the assured for each and every loss by or in con- 
sequence of fire, derailment, or collision, not exceeding, how- 
ever, the sum hereby insured, anything contained in the 
printed conditions of this policy to the contrary notwith- 
standing. 

$2,500, 1 year from October 10, 1895, at 10 per cent per an- 
num. Premium, $2.50. 

Attached to and forming part of policy No. 638,003, of 
British and Foreign Marine Insurance Company, Limited. 
The case was submitted to the jury by the learned judge of 

the court below, with instructions to return a verdict for the 
plaintiff for the amount claimed, reserving the question as to 
the points submitted by counsel for the defendant. The jury 
rendered a verdict accordingly. The points reserved were as 
follows :— 

“(1) Under the evidence in this case the oil which was de- 
stroyed by fire, and for which the plaintiff claims to recover, 
was not ‘in transit,’ and, therefore, was not within the terms 
of the defendant’s policy in suit. Consequently your verdict 
must be for the defendant. (2) The policy in suit provides, ° 
‘This insurance warranted to be in all cases null and void to 
the extent of any insurance with any fire insurance companies 
directly or indirectly covering upon the same property, 
whether prior or subsequent hereto in date.’ Under the un- 
contradicted evidence in this case, the plaintiff was carrying, 
at the time of the fire, insurance with a number of fire insur- 
ance companies, to the extent of $15,500, ‘on merchandise, 
consisting chiefly of oils in barrels and tanks, and barrels for 
same, their own, held in trust or on consignment, and sold, but 
not removed, contained in brick warehouse building and in 
tank cars on siding adjoining premises.’ The oil, to recover 
for which this suit is brought, was in tank cars on siding ad- 
joining the premises of the Crew-Levick Company. Conse- 
quently, if the policy in suit covered the oil after it was placed 
by the Pennsylvania Railroad Company upon the siding ad- 
joining the premises of Crew-Levick Company, the insurance 
was null and void, and your verdict must be for the de- 
fendant.” 

Afterwards, the court being moved for judgment in favor of 
the defendant non obstante veredicto, these points were af- 
firmed, and judgment entered for defendant as prayed. Upon 
the assignments of error to this judgment the contention of 
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appellant is that, inasmuch as the form attached to the policy 
states that “ it is the true intent and meaning of this policy to 
fully indemnify the insured for each and every loss by or in 
consequence of fire, derailment, or collision, * * * any- 
thing contained in the printed conditions of this policy to the 
contrary notwithstanding,” the words of said form, “on oil 
contained in tank cars in transit,’ must be given a meaning 
broad enough to cover the oil in the cars after they had been 
delivered by the transportation company in the yard and 
alongside the warehouse of the appellant. To do this, we 
must ignore the interpretation uniformly given to such con- 
tracts for inland transportation, in the absence of any express 
language to the contrary. We, however, think such interpre- 
tation is the sound one, and applicable to the facts in this 
case. The transit of both cars and oil was completed when 
the delivery was made by the railroad companies into the yard 
and alongside the warehouse of appellant. That this is true 
as between the transportation companies and appellant, there 
can be no question. Their responsibility for the safe con- 
veyance of the merchandise was at an end upon its delivery, 
as stated. It was then in the control of the consignee, the 
appellant in this case, and out of the control of the trans- 
portation companies; and we think there is nothing in the 
language of the attached form relied upon by appellant, and 
quoted above, that ought, in reason, to change this well-set- 
tled interpretation to one in favor of the appellant. No au- 
thority has been cited, or business usage shown, to warrant 
this being done. 

But the appellant further contends, independently of the 
force and effect claimed by it for the language in the form, 
which we have quoted, that the printed words in the begin- 
ning of the marine policy to which said form is attached re- 
quire that the transit should not be considered as ended and 
complete until the oil was unloaded from the cars into the 
warehouse or receptacles of appellant. This so-called stipula- 
tion is found in the beginning of the printed marine policy, as 
hereinbefore set out. As much stress is placed upon this lan- 
guage, it may be again quoted:— 

Upon all kinds of lawful goods and merchandise, laden or 
to be laden on board the good ————, whereof ———— is 


master, for this present voyage, or whoever else shall go for 
master in the said vessel, or by whatever other name or 
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names the said vessel, or the master thereof, is or shall be 

named or called. 

Seginning the adventure upon the said goods and mer- 
chandise from and immediately following the loading there- 
on on board of the said vessel at —— as aforesaid, and so 
shall continue and endure until the said goods and mer- 
chandise shall be safely landed at ——— as aforesaid. And 
it shall and may be lawful for the said vessel, in her voyage, 
to proceed, ete. 

As we have already remarked, it is obvious that this whole 
printed policy is a marine one, and the contract set out, or to 
be set out when the blanks are filled, refers exclusively to sea, 
and not to land, carriage. The words relied upon by appel- 
lant to modify the meaning and change the interpretation 
that would ordinarily be given to the words “in transit ” in 
the substantive contract for land carriage, attached, are, “ and 
so shall continue and endure until the said goods and mer- 
chandise shall be safely landed at as aforesaid.” It is 
perfectly clear, when read with the context, that these words 
refer to a cargo to be carried by sea, and not to land carriage. 
The subject-matter, then, being entirely different, it is hard to 
see how a stipulation, made expressly as to one kind of service 
should be made applicable to one entirely different. But, 
more than this, it is impossible to avoid ‘the conclusion that 
the language of the clause just quoted, with the blanks un- 
filled, is absolutely insensible. The words are unmeaning, so 
far as this contract goes, and can lend no aid in interpreting 
completed stipulations. Whether we consider the word 
“landed ” as applicable in ordinary parlance to goods or pas- 
sengers discharged from land vehicles, or as exclusively ap- 
propriate to the discharge of a cargo or passengers from a 
ship, we are clearly of opinion, for the reasons stated, that the 
clause in question cannot help us in the interpretation of the 
real contract contained in this policy. We quite agree that in 
the case of a deed or other contract, where the language used 
in any ‘particular is doubtful or of difficult interpretation, it 
must be taken most strongly against the one who offers the 
deed or employs the language, and that this rule is applicable 
in certain cases to the interpretation of insurance policies, as 
being the language of the insuring company, and not of the in- 
sured. This is not true in a case like the present one, where 
the insured has voluntarily accepted an imperfect document, 
containing obviously uncompleted and inapplicable stipula- 
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tions. We think that both parties must be taken to have in- 
tended, by leaving the blanks referred to unfilled, that the 
clauses in which they occur should be nugatory. The doc- 
trine of contra proferentem, so strongly invoked by appellant, 
cannot, therefore, apply here. In respect to these clauses, no 
deed is proffered, and no language is employed by either party 
to create a contract, or special stipulation in a contract. As 
said by the court below:— 

“The object [of the contract] was to protect property on 
land, not at sea. The word ‘landed’ had, therefore, no ap- 
propriateness. It is impossible to suppose that this was not 
as apparent to the one party as to the other, or that either of 
them did not comprehend that the language which really lim- 
ited the continuance of the risk was that contained in the 
‘form attached; viz.: ‘on oil contained in tank cars in 
transit.’ ” 

The view taken of this first point reserved and passed upon 
by the court below renders it unnecessary to consider the 
second point. For the reasons above stated, the judgment of 
the court below should be, and is, affirmed. 


Acueson, C. J. (dissenting). 

To cover a land transportation risk on oil contained in tank 
cars, the insurance company chose to adopt a form of policy 
ordinarily used for marine risks. Stamped across the face of 
the policy, as issued, are the words :— 

The special terms and conditions governing this insurance 
are set forth in the contract form which is attached within, 
and signed by L. A. Wight, attorney, and the contents of 
the same shall supersede anything to the contrary in the 
printed body of this policy. 

The policy is numbered 638,003. It has the heading, 
“Cargo.” Some of the blanks (for example, the time limit) 
are appropriately filled by writing, and it is signed at the foot. 
Attached within is the “ contract form,” recited at length in 
the opinion of 'the majority of the court. Stamped on the face 
of this form are the words, “Attached to and forming part of 
policy No. 638,003,” with the underwritten signature, “ L. A. 
Wight, Attorney.” It also concludes with the words, “At- 
tached and forming part of policy No. 638,003 of the British & 
Foreign Marine Insurance Co., Limited.” It thus indisputably 
appears that the policy which the insurance company pre- 
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pared and issued consisted of the “ printed body ” and the at- 
tached “contract form,” the two together constituting the 
insurance contract. As we have seen, however, from the re- 
cited face memorandum, the contents of the attached “ con- 
tract form ” are to supersede “ anything to the contrary in the 
printed body of the policy.” The plain intent is that the pro- 
visions of the “ printed body ” of the policy and those of the 
attached “contract form” are both to stand, and effect be 
given to each, unless there is an inconsistency between them, 
in which case, to the extent of such inconsistency, “the printed 
body ” shall give way to the attached “ contract form.” By 
that attached “contract form” the policy is made to cover 
loss “ on oil contained in tank cars in transit, principally from 
the oil regions in Pennsylvania and New York to various 
places, and to Seaboard Oil Works, South Chester, Pa., and 
from Seaboard Oil Works to various places.” The reasonable 
view, I think, is that the transit here contemplated begins 
when the oil is run into the railroad company’s tank cars at 
the place of shipment, and ends upon its discharge therefrom, 
without unusual delay, at the place of destination. The tank 
car is a huge vessel moving on wheels, and the actual delivery 
of the oil does not occur until it is removed therefrom. The 
transported oil bears the same relation to the tank car as the 
cargo does to the carrying ship. The analogy is so close that 
the insurance company here used a marine form of policy, and 
the settled rule with respect to such a policy is that the risk 
continues until the goods are landed at ‘the usual place: 
Gracie vs. Insurance Co., 8 Cranch, 75, 83; 2 Pars., Mar. Ins., 
62; 1 Phil., Ins., § 970. 

The case, however, does not rest simply upon the contents 
of the attached “ contract form.” In the “ printed body of the 
policy ” is this provision :— 

Beginning the adventure upon the said goods and merchan- 
dise from and immediately following the loading thereof on 
board of the said vessel at ——— as aforesaid, and so shall 


continue and endure until the said goods and merchandise 
shall be safely landed at ——— as aforesaid. 


The parties left this duration clause standing in the body of 
the policy. Is it for the court to strike it out? Doubtless in 
the first instance it was framed with reference to a marine 
risk. The insurance company. however, has seen fit to apply 
the policy to a case of land transportation. As already 
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shown, the contract of insurance is to be found in the printed 
body of the policy and the annexment taken together. The 
language of the duration clause in the body of the policy is 
fairly applicable to “ oil contained in tank cars in transit.” 
That clause is not at all inconsistent with anything contained 
in the attached “contract form.” The two can be read to- 
gether, and effect given to each. Why should the duration 
provision in the body of the policy be ignored? It alone ex- 
pressly defines the beginning and the ending of the risk. 
There is no warrant that I can see for disregarding it. Itisa 
cardinal rule of construction that effect should be given, if 
possible, to every part of an instrument. Moreover, it is well 
settled that, if a policy is so drawn as to be susceptible of two 
interpretations, that one should be adopted which is the more 
favorable to the insured: First Nat. Bank vs. Hartford Fire 
Ins. Co., 95 U. S., 673; Thompson vs. Insurance Co., 136 U.S., 
287; Insurance Co. vs. Cropper, 32 Pa. St., 351. I am of opin- 
ion that the court below should have decided the question in- 
volved in the defendant's first point in favor of the insured. 
Upon the question raised by the defendant’s second point, 


no opinion is expressed by the majority of this court. My own 
judgment is that this question, also, should have been ruled 
in favor of the insured. The clause in the printed body of the 
policy here relied on by the insurance company is this:— 


This insurance warranted to be in all cases null and void 
to the extent of any insurance with any fire insurance com- 
panies directly or indirectly covering upon the same prop- 
erty, whether prior or subsequent hereto in date. 

But the attached * contract form ” declares thus:— 


It is the true intent and meaning of this policy to fully 
indemnify the assured for each and every loss by or in con- 
sequence of fire, derailment, or collision, not exceeding, 
however, the sum hereby insured, anything contained in the 
printed conditions of this policy to the contrary notwith- 
standing. 

It seems to me clear that, under the terms of the contract 
as expressed in the stamped memorandum on the face of the 
policy, this special attached provision superseded the clause 
in the printed body of the policy touching insurance against 
fire. I dissent from the judgment of aftirmance. I would re- 
verse, and direct entry judgment on the verdict in favor of the 
plaintiff. 
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SUPREME COURT OF LOUISIANA. 


CAMORS ET AL. 
v8. 


UNION MARINE INS. CO., Lrmi1Tep.* 


The warranty of an open marine policy required all risks to be reported as 
soon as known. The insured was accustomed to promptly report the 
arrival of a cargo, and the company was accustomed to collect the pre- 
mium at the end of the month. 


Held, That where the warranty had been repeatedly violated as to previous 
cargoes the policy, at the election of insurer, was void as to subsequent 
cargoes and not simply as to those in which the warranty had been 
violated. 


Held, That acceptance of premiums on risks where there had been a violation 
of the warranty and retention of notices of risks after a loss on which no 
premiums had been paid, did not waive the warranty. 


Held, That sickness of clerks did not excuse failure to promptly report. 


Cuares J. THEarD and Sotomon Wo rr, for Appellants. 
Parxerson & Tosty, for Appellee. 
Nicuotts, C. J. 

Plaintiffs asked judgment against the defendant company 
upon an open marine policy of insurance for the sum of $3,- 
922.77, with legal interest from 14th of July, 1898, until paid, 
for the loss of a cargo of bananas. They alleged that on the 
29th day of October, 1896, the defendant entered into a writ- 
ten contract of insurance with them, bearing the (its corpo- 
ration) number 423; that under said contract and otherwise 
the defendant bound itself to them, among other things, to 
insure and reimburse petitioners against any loss which they 
might sustain by the destruction of any cargo of bananas and 
other goods and merchandise mentioned in said policy or con- 
tract of insurance from any of the causes mentioned therein. 
It is stipulated in said contract or policy of insurance, which 
was of the kind commonly known and described as an “ open 
policy:” That all cargoes of bananas coming to petitioners 
from Bocas del Toro were insured by the defendant corpora- 
tion for the account of petitioners to the amount of fifty cents 
per stem or bunch; that said insurance was to attach and 
cover all cargoes consigned to petitioners from the time when 
the goods and merchandise were laden on board any steamer 


* Decision rendered, June 22, 1900. 
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coming from Bocas del Toro and other points, until the said 
goods and merchandise were discharged and safely landed at 
Mobile or New Orleans, according as the goods were con- 
signed to petitioners at one or the other point; and the insur- 
ance was to so attach and cover the goods and merchandise 
without notice of the consignment being given the defendant 
corporation or its agents at the time of the lading, but it suf- 
ficed if such notice was given some time thereafter; the time 
being fixed by the well-known custom and usage of the fruit 
trade at the port of New Orleans, which custom and usage 
was well known to the defendant corporation, and by the 
terms of the contract and the course of business which had 
grown up thereunder between petitioners and the defendant 
corporation, and the time, being so fixed by all the hereinbe- 
fore mentioned circumstances, was after the arrival and un- 
loading of the vessel carrying the cargo at the port of destina- 
tion. That it was further stipulated that, upon said notice 
being given to the defendant corporation, it would charge 
petitioners and collect from them the premiums due on the 
value of the cargo as shown by the given notice, and it was 
the custom of the said defendant corporation and its agents 
to collect at the end of the month, or shortly thereafter, all 
the insurance premiums which had accumulated during the 
month. That since the issuance of the described and men- 
tioned policy of insurance on the 29th day of October, 1896, 
they had faithfully lived up to every obligation which they 
had assumed towards the defendant corporation. That up to 
the 19th day of Nuvember, 1898, petitioners had faithfully, 
and as promptly as was required by the course of business 
which had been adopted by the defendant corporation in deal- 
ing with petitioners, reported each cargo consigned to them, 
and the same was noted by the defendant corporation, and the 
premiums collected thereon from petitioners. That the total 
amount of premiums so paid by petitioners to the defendant 
corporation from the date said policy was written until No- 
vember, 1898, amounted to $10,761.59, and that all of the 
cargoes upon which these premiums were paid were reported 
after the safe arrival of the vessels and cargoes at the port of 
destination, and after all risk and hazard were at an end. 
That on the 30th day of October, 1898, the steamship Phcenix 
left Bocas del Toro bound for the port of New Orleans with a 
cargo of bananas, rubber, and gold, consigned to petitioners, 
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and on or about the 4th day of November, 1898, the said steam- 
ship was wrecked by a hurricane, and the said vessel and cargo 
abandoned by the master and crew of the vessel; all of which 
was with greater certainty shown by an annexed protest made 
in accordance with maritime law by the master and other 
officers of said steamship on the 14th day of November, 1898, 
at the city of Mobile, Ala., before Henry Hanan, a duly-author- 
ized notary of said city. That in consequence of this disaster 
to the said steamship, the bananas on board thereof, con- 
signed to petitioners, were totally lost and destroyed, and the 
loss so occurring was a loss within the terms of the policy de- 
scribed, which policy was at the time mentioned in the peti- 
tion in full force and effect. That they had duly presented to 
the defendant corporation their claim for the loss hereinbe- 
fore described. but it delayed acting thereon until the 3d day 
of January, 1899, nearly two months after the claim had been 
made and presented, and then the said defendant corporation 
refused to pay their claim. That the cargo of bananas so to- 
tally lost and destroyed, consisting of 9,083 bunches or stems, 
was well worth forty-five cents per stem, or $4,087.35, but from 
this sum should be deducted the premiums due on the follow- 
ing cargoes :— 
$4,087 35 

Premiom on. cargo Gtr. Tyr sis... cs ce ccveces $28 68 

Bepema.. ........ BG@ 

CON is. ss +e cere eee 

har, 8s He RRR 29 32 

PRONE. <3 de aac 


164 58 


Leaving the amount due petitioners $3,922 77 


That, under the terms of the existing contract, this amount 
was due and payable on the 14th day of November, 1898, and 
amicable demand had been made in vain. 

Defendant answered, first pleading the general issue. It 
admitted: That it had issued in favor of the plaintiffs its 
policy No. 423, which policy was that commonly known as an 
“open marine policy.” That said policy contained, among 
others, the express warranty that all risks under the policy 
should be reported to Lucas E. Moore, agent, as soon as 
known to assured. That it was not liable to plaintiffs in any 
sum whatever, because the plaintiffs violated the express war- 





222 Supreme Court of Louisiana. [March, 


‘anty above set out, and without which the policy would not 
have been issued, in this: That plaintiffs frequently failed to 
report risks as stipulated, among others, as follows: — 


S. S. Condor No. 2, October 7th; S. S. Espana No. 5, Octo- 
ber 10th; S.S. Tyr No. 3, October 11th; S. S. Espana No. 6, 
October 24th; 8.8. Condor No. 3, October 25th; 8. 8S. Tyr 
No. 4, October 29, 1898, 


That said risks were known to the plaintiffs on and before 
the dates hereinabove set out, but were not reported to de- 
fendant. That said failure of plaintiffs to report said risks 
was a breach of the warranty so specially stipulated, upon the 
good faith of which the contract was made, and an avoidance 
of the policy. That all of said risks were known to the plain- 
tiffs prior to the loss of the steamship Phoenix, complained of 
in the petition, and by reason of the failure of plaintiffs to re- 
port said risks at the time of the loss of said steamship the 
warranty had been violated, the policy was not in force, and 
defendant was not liable for the loss. The District Court re- 
jected plaintiffs’ demand, and they appealed. 

The policy upon which plaintiffs declare reads as follows :— 


Whereas, it hath been proposed to the Union Marine In. 
surance Company, Limited, by Messrs. J. B. Camors & 
Company, as well in their own name as for and in the name 
of all and every other person or persons to whom the sub- 
ject-matter of this policy does, may, or shall appertain in 
part or in all, to make with the said company the insurance 
hereinafter mentioned and described: Now this policy wit- 
nesseth that in consideration of the said person or persons 
effecting this policy promising to pay to the said company 
the sum of various amounts as a premium, at and after the 
rate of — as agreed, — per cent for such insurance, 
the said company takes upon itself the burden of such insur- 
ance to the amount of fifty cents per stem of bananas from 
Bocas del Toro, forty cents per stem of bananas from Hon- 
duras, and promises and agrees with the insured, their ex- 
ecutors, administrators, and assigns, in all respects truly to 
perform and fulfill the contract contained in this policy. 
And it is hereby agreed and declared that the insurance 
shall be and is an insurance (lost or not lost) at and from 
British and Spanish Honduras and the United States of 
Columbia to New Orleans and Mobile. And it is also agreed 
and declared that the subject-matter of this policy as be- 
tween the insured and the said company, so far as concerns 
the policy, shall be and is as follows: Upon bananas, cocoa- 
nuts, and oranges: also to cover such other risks as may be 
accepted and indorsed by Lucas E. Moore & Co., agents, upon 
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the book attached to this policy, in the said ship or vessel 
called the steamer * * * including all risk of craft and 
boats to and from the said ship or vessel. Each craft or 
lighter to be deemed a separate insurance. And the said 
company promises and agrees that the insurance aforesaid 
shall commence from the time when the goods and merchan- 
dise shall be laden on board the said ship or vessel, craft or 
boat, as above, and continue until the said goods and mer- 
chandise be discharged and safely landed as above. 

Written across the policy in ink are the words:— 

Warranted that all risks under this policy shall be re- 
ported to Lucas KE. Moore & Co., agents, as soon as known 
to assured. 

This policy was attached to a book, which was usually in the 
possession of Lucas E. Moore & Co., in which they entered, 
from time to time, the risks covered by the policy, with de- 
tails; as, for instance :— 


, is Voyage Sum 
Date. On What. Vessel. From To Insured. Rate. Prem. 


Sept. 8.000 B Tyr Bocas del New $3,600 j 27.00 
23, 1898. Bananas. No. 2 Toro. Orleans. 
The bills for premium were made out monthly by the de- 
fendant, sent to plaintiffs, and paid by them. 
We find in the record a number of reports or notices, of 
which the following is one:— 
(Please Insert Amount of Invoice.) 
Lucas E. Moore & Co., Agents of the Thames & Mer- 
sey Marine Insurance Company, Limited. 
Union Marine Insurance Company, 
Limited. 
Please enter open Marine Policy No. 
On What. Name of Vessel. From To Am. Invoice. Am.Ins’d. Rate. Prem. 


12,100 Condor No. 2 Bocas. N. O. 5,445.00 2 40.84 
Bunches 
Bananas. 


Not covered if stored. 

Approved. 

New Orleans, Nov. 7, 1898. 

[Signed] J.B. CAMORS & CO., Applicant. 
No allusion is made in the policy otherwise than in the war- 

ranty clause heretofore copied. The rate of premium is not 
mentioned therein; it is only referred to “as agreed.” The 
petition does not state the rate. The steamer Phenix left 
socas del Toro, bound for the port of New Orleans, with a 
cargo of bananas, rubber, and gold, consigned to plaintiffs, 
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and on or about the 4th of November, 1898, the ship was 
wrecked by a hurricane, and the vessel and cargo abandoned 
by the master and crew. Plaintiffs reported the loss to the 
defendant’s agents on the 12th day of November, 1898. On 
the same day plaintiffs reported the steamship Espana due, to 
unload some eleven thousand bunches at five o’clock that 
evening. On the 19th of November, 1898, Lucas E. Moore & 
Co. stating that they would be obliged if plaintiffs would fur- 
nish them with a list of all their fruit, cargoes, and dates of 
arrival at New Orleans and Mobile during the last six months, 
plaintiffs furnished the list between May 10, 1898, and Octo- 
ber 29, 1898, on the 19th of November, 1898. At the same time 
(November 19, 1898) there were sent to defendant reports of 
two cargoes which had arrived on, respectively, the 7th and 
the 10th of October, 1898, being steamship Condor No. 2 and 
Espana No.5. These reports were dated on the day they were 
sent (November 19, 1898), but they were returned to plaintiffs 
so that they could be dated the date of their arrival, or withia 
a few days thereafter. It is claimed by the defendant that, in 
addition to those two cargoes, plaintitfs failed to report those 
arriving, as follows: Steamship Tyr No. 3, October 11th; 
steamship Espana No. 6, October 24th; steamship Condor No. 
3, October 25th; steamship Tyr, October 29. After the report 
of the loss of the Phoenix, all cargoes consigned to the plain- 
tiffs during November and December up to January 3, 1899, 
were reported to the defendant. They were: Steamship 
Espana No. 9, arrived November 12, reported November 15, 
1898; steamship Joseph Oteri No. 11, arrived November 13, 
1898, reported November 15, 1898; steamship Espana No. 10, 
arrived December &, 1898, reported December 12, 1898; steam- 
ship Franklin No. 1, arrived December 21, 1898, reported De- 
cember 22, 1898. On the 3d of January, 1899, defendant’s 
agents wrote to the plaintiffs, saying: “ Referring to your 
claim for total loss of bananas per steamer Phoenix, we beg 
leave to say that we are in receipt of a cable from the Union 
Marine Insurance Company; Limited, instructing us not to pay 
the loss because of your omitting to declare risks under your 
policy during the month of October.” This suit followed. 
The defense set up is not in respect to any matter connected 
with the cargo on the steamship Phenix, or the loss thereof, 
but a claim that the general open policy has been forfeited by 
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the failure of the plaintiffs to declare risks under that policy 
during the month of October, 1898, and, therefore, the cargo 
on that particular steamship was never insured. Both sides 
admit that all the cargoes consigned to the plaintiffs either at 
New Orleans or Mobile, from certain points mentioned in the 
policy, were covered or insured from the moment of the ship- 
ment, though neither the assured nor the insurer knew of the 
shipment. George C. Bright, in charge of the insurance de- 
partment of the business of Lucas E. Moore & Co., being upon 
the stand as a witness for the defendant, and interrogated as 
to the course of business between the parties in connection 
with the book and policy of insurance, testified that the course 
of dealing between Lucas E. Moore & Co., agents of the Marine 
Insurance Company, and J. B. Camors & Co., was that they 
were to be held covered on all cargoes of fruit coming into the 
port of New Orleans and Mobile. It was understood that 
they could not report their risks, of course, before they knew 
them; but as soon as they did know them they were to report 
them. Their method of making these reports, it was well 
understood, was based upon the number of bunches discharged 
from the ship, and, as soon as the ship was discharged, and 
each bunch was inserted at a certain price, the entries in the 
book were mostly made by witness; some by clerks in the 
oftice. They were based upon the application which J. B. 
Camors & Co. sent to Lucas E. Moore & Co., from time to time. 
Witness had no particular means of ascertaining when the re- 
ports should come in; nevertheless he had noticed on one, and 
possibly another occasion, that Camors & Co. had not 
promptly made their reports according to contract. Witness 
saw Mr. Victor Camors, and urged upon him the seriousness 
of his neglect if he did not report the risks promptly. He 
particularly called his attention to his contract, and he told 
witness that he fully intended to make prompt reports. He 
stated that on the 19th of November, 1898, suspecting that 
Camors & Co. had not turned in all their declarations, witness 
wrote them a letter, and asked them to give him a memo- 
randum of the last six months of all risks they had. They sent 
that memorandum, and accompanying it were two declara- 
tions; one dated November 19, 1898, on the Condor No. 2, and 
one dated November 19, 1898, on the Espana No. 5. In each 


case he looked up these vessels, and found out that they had 
Vou XXX.—15. 
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arrived more than a month before, and witness sent these 
declarations back to Camors & Co. by the boy, telling him to 
tell them that this was not right, and that these declarations 
should have been dated the day of the ship’s discharge, or 
within a few days thereof,—as soon as the bananas were 
counted. The man who made out these declarations then re- 
dated them correctly in red ink. Witness told the boy to have 
Mr. Camors put them down in red ink (they were at first in 
black ink); to write the right dates when these declarations 
should have been made; and the boy had it done,—the one on 
Condor No. 2 being redated October 7th, and the second 
Espana No. 5 being redated October 10th. Witness had not 
seen these two shipments down anywhere at all on the lists 
furnished to the court. The two declarations were filed in 
evidence. In connection with it counsel filed a declaration of 
Camors & Co. of October 7th on the Espana, of the same date 
on Phoenix No. 4, another of October 10th on Condor No. 3, and 
another of October 18th on the Phoenix. These declarations 
were introduced over plaintiffs’ objection (and under bill of 
exception) that defendant’s proof should be confined to failure 
to report the five or six vessels in controversy. Defendant in- 
troduced in evidence plaintiffs’ notice of October 11th of the 
Tyr No. 3, of October 24th of the Espana No. 6, of October 
25th of the Condor No. 3, of October 29th of the Tyr No. 4, of 
November 14th of the Phuenix No. 6. These notices were not 
entered in the book. Witness could not remember when they 
were received at the office. He was in the office on all of 
these dates. It was the custom of Lucas E. Moore & Co. to 
enter up notices in the book within a very reasonable time. 
Witness was in New Orleans from October 11th to about Octo- 
ber 19th. From the 19th of October to the 8th or 9th of No- 
vember he was away. In this statement as to the course of 
business and the time of giving notice of shipments the plain- 
tiffs concur. The evidence shows that on the 30th of October, 
1898, the steamship Phoenix left Bocas del Toro, bound for the 
port of New Orleans, with a cargo of fruit, and that on or 
about the 4th of November, 1898, she was wrecked in a hurri- 
cane, and the vessel and cargo abandoned by the master and 
crew. The cargo was unquestionably insured under the policy 
declared on, if it was in existence at the time of the wreck. 
The defendant contends that it was not then in existence; 
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that the policy had been forfeited by a breach of warranty; 
that the breach of warranty is claimed to have consisted in 
failing to report a number of risks which were known to them 
(this prior to the loss of the Phoenix). The evidence shows 
that several cargoes of fruit consigned to the plaintiffs and 
covered by defendant’s policy of insurance arrived at the port 
of New Orleans in the early part of October, 1898, and were 
discharged, and not reported then; that others arrived and 
were discharged in the latter part of October, and were re- 
ported to defendant. Defendant contends that the holding so 
long back of the earlier cargoes, followed by reports of later 
cargoes, was intentional, and designed to escape the payment 
of premiums to them, and that the facts of the case would 
never have been known had not the joss of the Phoenix oc- 
curred. The plaintiffs do not deny the fact that such reports 
were delayed and not reported until after later cargoes had 
been reported, but they deny that it was intentional, and as- 
sert that it was due to the prevalence of yellow fever in New 
Orleans at the time, and to the sickness of their clerks who 
were charged with this particular duty; that mistakes of this 
kind had occurred before, and been corrected, being recognized 
to be mistakes, and that the defendant had repeatedly collected 
premiums on cargoes so tardily or erroneously reported, and 
that the warranty clause was substantially abrogated between 
the parties, waived and ignored; that, the policy being an open 
running or floating policy, each cargo was the subject of a 
separate insurance; that the warranty clause applied only to 
each separate cargo, and that the effect of a breach of the 
warranty in respect to a particular cargo extinguished the 
insurance on that particular shipment, but left the general 
policy alive as to other than existing insurance on other car- 
goes, and as to future shipments. Plaintiffs further contend 
that, notwithstanding defendant knew of the facts on which 
it predicates its discharge from liability, it gave no notice to 
them that it held the policy to have been terminated, but con- 
tinued thereafter to receive, without objection, notices of later 
shipments, and permitted plaintiffs, on the faith and strength 
of their belief of the continued existence of the policy, to leave 
these later shipments uncovered in other companies; and that 
by such conduct it had waived the forfeiture of the policy, if 
it had, in fact, become vacated. 
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Construing the warranty clause as both parties concur in 
construing it,—as not bringing about a forfeiture of the policy 
by tardiness of reports where cargoes have arrived safely in 
port, and some time has been taken in ascertaining the extent 
of the same,—the clause would be of little value to the de- 
fendant were we to hold that it applied and attached only to 
each separate shipment, and by its breach vacated only the 
insurance upon the particular shipment with respect to which 
the breach occurred. As both parties concur in the proposi- 
tion that mere knowledge by the plaintiffs of the fact that 
particular shipments were at sea does not enter as a factor as 
affecting the question of a breach of warranty, the practical 
result would be to reduce the warranty clause upon the policy 
to the giving to the insurer, in case of the loss of a cargo, 
prompt notice of the loss and of claim. We do not think the 
scope of the clause should be so restricted and narrowed. We 
think it contemplated a broader protection to the insurer than 
this, and entitled him, should he. on account of a delay in re- 
porting, or an entire omission to report, a particular ship- 
ment, believe the assured was not acting in good faith, to at 
once avail himself of this breach of the warranty, and vacate 
at once the whole policy. 

Plaintiffs claim an abrogation or waiver of the warranty 
clause as arising from the fact that upon a number of occa- 
sions where they had failed to make reports as promptly as 
they should, or by some inadvertence they had omitted to 
make reports in the regular order of shipments, the defendant 
had none the less charged and collected premiums upon the 
shipments. The cases referred to were all cases where the 
eargoes had arrived safely, and the shippers, recognizing lia- 
bility under the policy, had tendered payment of the premium. 
It could scarcely be expected that the insurer would refuse to 
receive payment under such circumstances, but it is thor- 
oughly illogical to infer from the fact of such acceptance a 
relinquishment on his part of the right to deny his own lia- 
bility in case of a loss by reason of a breach of warranty. 
Warranty is inserted in the policy in the interest of the in- 
surer. He may waive or he may insist upon it, as he elects, in 
any given case. Plaintiffs claim that their failure to make 
reports was due to the sickness of their clerks. If there was, 
in fact, breach of warranty, that fact carried the vacating of 
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the policy, independently of the reasons therefor. Plaintiffs’ 
contention is that the retention, without objection, by the de- 
fendant, of notices of shipments subsequently made by them, 
was a waiver of the prior breach of the policy. If the defend- 
ant, knowing of the facts authorizing a vacation of the policy, 
and intending to claim said vacation, had failed to duly notify 
the plaintiffs to that effect, and retained, without objection, 
notices of subsequent shipments, plaintiffs would have had 
strong ground for urging the particular contention we are 
now considering, if those special shipments had been lost. 
That, however, is not the case before the court. None of the 
subsequent shipments have been lost, nor have the defendants 
entered the same upon the policy book, or charged or received 
premiums upon the same, or done any affirmative act in re- 
spect to them. The cargo in this case was lost, and the policy 
vacated, prior to the fact on which this alleged waiver is 
based. We have said that, where there has been a breach of 
warranty in respect to one shipment, the insurer may avail 
himself of that breach to vacate the whole policy as to all 
existing and future shipments. As a matter of course, the 
particular breach so sought to be made use of must not have 
been itself waived. For the reasons assigned, the judgment 
appealed from is hereby affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


KNIGHTS TEMPLARS’ & MASONS’ LIFE 
INDEMNITY CO. 


v8. 


JARMAN.* 


The Missouri Revision of 1829 forbidding suicide as a defense to a claim under 
a life policy applied to certificates of assessment companies previously 
issued, 


The word ‘‘suicide” is used in its popular sense, and includes all acts of 
self-destruction, whether sane or insane. 


A contract provision that in case of such self-destruction the policy should 
be void and the premiums be returned is void. 


An agreement by a member of an assessment association to be bound by the 
rules and regulations as they might thereafter be amended, does not bind 
him to a subsequent amendment which substantially depreciated the 
value of his contract by reducing the amount of promised indemnity. 


H. B. Hicss and Samuet P. Huston, for Plainliff in Error. 
F. H. Bacon, for Defendant in Error. 


Tuayer, C. J. 

This action is founded on a certificate of membership issued 
by the Knights Templars’ & Masons’ Life Indemnity Company, 
the plaintiff in error, to John P. Jarman, by the terms of which 
a certain sum of money, hereafter mentioned, was payable to 
Rosa B. Jarman, the wife of John P. Jarman, on the death of 
the latter. The plaintiff in error will be hereafter designated 
as the “defendant ” or the “ defendant company.” The cer- 
tificate was issued and delivered on October 25, 1885. When 
it was issued the constitution or by-laws of the defendant 
company, which were indorsed on the back of the certificate, 
provided 

That a policy of membership for $5,000 shall be good for all 

money in the death fund arising from one assessment, pro- 

vided it shall not exceed $5,000, and all the money paid on 

the policy in assessments; 
And Jarman’s certificate declared on its face that the de- 
fendant company would pay 

To Rosa B. Jarman, wife, the children or heirs of said mem- 

ber, and in the order named, * * * the sum of five 
* Decision rendered, Oct. 15, 1900. 
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thousand dollars, and all the money paid on the policy in 

assessments, subject to the limitation as to the amount of 

such payment as is provided in section one (1) of article 
seven (7) of the constitution, on the back of this policy. 

By an amendment to the constitution or by-laws which was 
adopted on January &, 1889, the company limited its liability 
to refund all assessments that might have been paid to such 
as were paid “ for the first five years ” of membership; and by 
later amendments, which were made, respectively, on Febru- 
ary 20, 1894, and January 14, 1896, it exempted itself from lia- 
bility to refund any assessments, or to pay any greater sum 
than the principal sum specified on the face of its certificates. 
The certificate of membership, when issued, contained a pro- 
vision that the policy should become null and void * in case of 
the self-destruction of the holder of this policy, whether vol- 
untary or involuntary, sane or insane;* and it was stipulated 
that John P. Jarman, the deceased member, committed sui- 
cide on September 12, 1898 “ while insane to such an extent as 
to be incapable of understanding the nature or consequences 
* * * by a gunshot wound inflicted by him- 
self.” When sued upon its policy, the defendant company in- 
terposed two defenses: First, it asserted that it was not lia- 
ble on its policy for any amount, because Jarman took his own 
life; second, it contended that even if it was liable for the face 
of its policy; to wit, for the sum of $5,000, it was not liable 
for the amount of assessments which the deceased member 
had paid, and which it had originally agreed to refund, be- 
cause of the aforesaid amendments made to its constitution 
on February 20, 1894, and January 14, 1896. Both of these 
contentions were overruled by the trial court (96 Fed., 70), and 
the case is now before this court for review. 


of his aet, 


In the case of Indemnity Co. vs. Berry (4 U. S. App., 353, 1 
C. C. A., 561) it was held by this court, affirming the decision 
of Judge Caldwell on the circuit (Berry vs. Indemnity Co., 46 
Fed., 439) that a certificate or policy of insurance which was 
executed by the defendant company and delivered in the State 
of Missouri to a citizen of that State prior to 1887, and was in 
the same form, substantially, as the policy now under consid- 
eration, was a Missouri contract, and a policy of insurance, 
and that, being such, it was subject to the provisions of sec- 
tion 5855 of the Revised Statutes of Missouri of 1889, which 
declares, in substance, that, in suits on policies of insurance 
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on life issued by any company doing business in the State of 
Missouri, it shall be no defense that the insured committed 
suicide, unless it is shown to the satisfaction of the court or 
jury trying the case that the insured contemplated commit- 
ting suicide at the time he made his application for the policy, 
and that any stipulation in a life insurance policy to the con- 
trary shall be void. The correctness of that view is not chal- 
lenged on the present occasion, and as the policy in suit was 
issued to a citizen of Missouri, and delivered to him in that 
State, and the initial assessment there paid, it follows that 
when the policy was delivered it covered the risk of suicide, 
by virtue of the local statute. On March 30, 1887, nearly two 
years after the policy in suit was issued, the Legislature of 
the State of Missouri enacted a law with reference to insur- 
ance companies doing business on the assessment plan, which 
now appears in the Revised Statutes of that State for the 
year 1889, as article 3, c. 89 (being sections 5860 to 5872, both 
inclusive). This act placed foreign insurance companies 
doing business in the State on the assessment plan under the 
supervision of the insurance department of the State, and one 
section thereof (being section 5869) subjected such foreign as- 
sessment companies to all the provisions of section 5912 of 
the Revised Statutes of Missouri for 1889, which was then in 
force, but concluded with the following proviso :— 

Provided, always, that nothing herein contained shall 
subject any corporation doing business under this article to 
any other provisions or requirements of the general insur- 
ance laws of this State, except as distinctly herein set forth. 
Section 5912, to which reference was thus made, related 

wholly to the mode of obtaining service on foreign insurance 
companies doing business within the State of Missouri; and 
it is accordingly claimed that the operation of the proviso was 
to relieve insurance companies doing business on the assess- 
ment plan, as distinguished from companies doing business in 
other ways, from the disability imposed by section 5855, to 
plead suicide as a defense, inasmuch as section 5855 forms a 
part of the general insurance laws of the State, and was not 
incorporated into the act of March 30, 1887, relating to assess- 
ment companies. It is by no means certain that the proviso 
in question was intended by the lawmaker to except assess- 
ment companies from the operation of section 5855. The 
Legislature did not see fit to repeal that section, but left it 





1901.] Kts. Templars’ & Masons’ Life Indemnity Co. vs. Jarman. 233 


standing and in full force as a part of the statute law of the 
State—at least, in so far as it affected ordinary life com- 
panies; and it is difficult to assign any reason for prohibiting 
companies of the latter kind from pleading the defense of sui- 
cide which does not apply with equal force to assessment com- 
panies. It has been held, however, in Haynie vs. Indemnity 
Co. (139 Mo., 416) that from the date of its adoption the pro- 
viso did exempt assessment companies from the operation 
of section 5855, and enable them to plead suicide as a defense 
to policies thereafter issued, which, by their terms, excluded 
the risk of death by suicide. Accepting that as an interpre- 
tation of a local law by the highest court of the State, which 
this court is required to adopt, we pass to the inquiry whether 
it was competent for the Legislature, by the proviso in the act 
of March 30, 1887, to relieve the defendant company from the 
operation of section 5855, as respects policies theretofore is- 
sued and then outstanding, which were clearly subject to its 
provisions when they were issued. In considering this ques- 
tion, it must be borne in mind that section 5855 not only pro- 
vides that. in suits on life insurance policies issued by com- 
panies doing business in the State of Missouri, it shall be no 
defense that the insured committed suicide, but also declares 
that “any stipulation in the policy to the contrary shall be 
void.” The effect of this statute upon the policy in contro- 
versy was to expunge the provision which is found therein, in 
substance, that it should become null and void if Jarman took 
his own life, either sane or insane. The contract, by force of 
the statute, took effect as it would have done if no such clause 
as that last referred to had been inserted, and embraced the 
risk of death by suicide as well as from other causes. More- 
over, in legal contemplation, the first and all subsequent pre- 
miums or assessments were paid by the insured in considera- 
tion of the assumption by the insurer of the risk of death by 
suicide, as well as from other causes, since the statute ren- 
dered the agreement to the contrary utterly meaningless and 
nugatory. In this way the statute was worked into the con- 
tract, and became a part of it, and determined its meaning, 
scope, and effect. In the light of the statute, the parties must 
be presumed to have agreed that the insurer would assume 
the risk of death by suicide, because the law would not permit 
them to agree otherwise. We are of opinion, therefore, that 
it was not within the power of the Legislature to declare in 
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1887, with respect to the policy in suit, and others of a like 
character, that self-destruction might be pleaded as a defense, 
which was tantamount to saying that the policy should not 
comprehend the risk of death by suicide, because a legislative 
enactment to that effect would impair the obligations evi- 
denced by the policy, contrary to the mandate of the Federal 
and State constitutions: Const., Mo., § 15, art. 2; Rev. St. 
Mo., 1889, p. 59. In so holding we have not overlooked the 
decision in Ewell vs. Daggs (108 U.8., 143), upon which much 
reliance is placed by the defendant company, but we are of 
the opinion that the doctrine of that case is not applicable to 
the one at bar. In Ewell vs. Daggs a purely statutory defense, 
existing under the usury laws of a State, when a certain con- 
tract for the loan of money was entered into, was taken away 
by a subsequent constitutional amendment; and it was held, 
in substance, that such repeal did not impair the obligation of 
the contract. The court in that case regarded the usury law 
that had been repealed as in the nature of a penal statute in- 
flicting a penalty upon the lender, which any subsequent Legis- 
lature could repeal, and thereby remit the penalty. It also 
said, in substance, that the borrower in such case had no right 
to complain of the remission of the penalty, because it was 
not imposed for his benefit, but rather for the benefit of the 
public, and, furthermore, that the usury statute conferred a 
privilege which belonged to the remedy, and formed no ele- 
ment in the rights that inhered in the contract. This reason- 
ing, we think, is entirely inapplicable to the case in hand, be- 
cause, as we have heretofore shown, the Missouri statute 
(section 5855) operated to enlarge the scope of the policy, and 
make it comprehend risks that, but for the statute, would not 
have been within its provisions. 

While on this branch of the case another point will be no- 
ticed briefly, simply because it is insisted upon in the argu- 
ment that was made in behalf of the defendant company. It 
is said that, by a long line of adjudications prior to the adop- 
tion of the Missouri statute excluding the defense of suicide, 
it had been determined that the words “ committed suicide,” 
as used in insurance policies, meant “a voluntary act when a 
person was in the possession of his ordinary reasoning facul- 
ties;” that the words “ committed suicide” are used in that 
sense in section 5855, and, being so used, that the statute is 
not broad enough to cover the present case, because it is 
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stipulated that Jarman took his own life “ while insane to 
such an extent as to be incapable of understanding the nature 
or consequences of his act.” <A proper degree of respect for 
the Legislature requires us to overrule this contention, since 
it is not probable that any legislative body in its right mind 
would declare that insurance companies shall not be allowed 
to make the defense of snicide if the insured takes his life 
when in the full possession of all his reasoning faculties, but 
may make it whenever it is claimed that he took his life while 
insane. In view of the many long and embarrassing trials 
that had taken place in actions upon insurance policies to de- 
termine the mental state of the deceased at the time he took 
his own life, and the difficulty in many cases of determining 
that issue with any approach to accuracy, it was deemed best 
to exclude the defense of suicide altogether in such actions. 
The statute was doubtless prompted by that view, and, 
whether it be regarded as wise or unwise, it was competent 
for the Legislature to enact it; and we have no doubt that the 
words *“ committed suicide” were used in a popular sense, to 
comprehend the act of self-destruction, without reference to 
the mental state of the actor. 

We have next to determine whether the amendments to the 
defendant’s constitution of date January 8, 1889, February 20, 
1894, and January 14, 1896, whereby it expunged those pro- 
visions of its constitution which obligated it, on the death of 
a member, to refund “ all money paid on the policy in assess- 
ments,” have the effect of depriving the plaintiff of the right 
to recover the assessments paid on the policy in-controversy, 
and of limiting her right of recovery to the principal sum 
therein mentioned. The argument in favor of giving the 
amendments such effect as is last described is based wholly 
on the concluding paragraph of Jarman’s application for the 
policy, which is as follows:—- 

I further agree, if accepted, to abide by the constitution, 
rules. and regulations of the company as they now are, or 
may be constitutionally changed hereafter. 

Conceding, in accordance with the stipulation of the parties, 
that the amendments in question were adopted legally in the 
manner prescribed by the defendant’s constitution and by- 
laws, we observe in the first instance that there is nothing to 
indicate that the amendments were intended to have a retro- 
spective operation, and reduce the amount payable on certifi- 
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cates or policies like the one at bar, which was then outstand- 
ing, and, in plain language, obligated the company to refund 
all assessments ‘that might be paid thereon. The present 
record contains no evidence which shows affirmatively that 
the amendments were intended to operate retrospectively and 
extinguish the obligation to refund assessments that had 
been expressly assumed, while the fact that outstanding poli- 
cies were not recalled, and the promise to refund assessments 
expunged or erased from the face of such policies, fairly indi- 
cates, we think, that the amendments were designed to 
operate prospectively on policies thereafter executed. Aside 
from this view of the case, it is a well-established rule for the 
construction of statutes that they should be so interpreted as 
to give them a prospective operation only, unless it is manifest 
that they were intended to operate retrospectively, and no 
reason is perceived why the same rule of construction should 
not apply to the legislative acts of a private corporation. If 
it assumes to amend its constitution or by-laws, and the 
amendment is in such form that, if given a retrospective ef- 
fect, it will alter obligations which the company has assumed 
by existing contracts, it should be presumed, unless there are 
imperative reasons to the contrary, that it was not intended 
to have such effect, but was only intended to prescribe a rule 
of action for the future: Carnes vs. Association (lowa), 76 
N. W., 683; Wist vs. Grand Lodge, 22 Or., 271; End., Interp. 
St., § 273; Suth., St. Const., § 464. In the second place, we 
observe that it is not a reasonable interpretation of the clause 
above quoted from the application that the applicant intended 
to assent in advance to any changes in its constitution and 
by-laws which the company saw fit to make, even if they re- 
duced the amount of indemnity which the company had prom- 
ised to pay in the event of his death, and thereby lessened the 
value of his policy. He was to occupy a dual relation to the 
company—First, as one of its members; and, second, as any 
other individual having a cont ‘act with it. In the former 
relation he was willing to be bound by any lawful amendment 
to the company’s constitution and by-laws that the members 
collectively saw fit to adopt, which concerned the government 
of the corporation or the mode of transacting its business, and 
did not impair any of the essential provisions of his contract. 
He probably foresaw that, in course of time, the company 
might find it expedient to make some changes in its method of 
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corporate government, or in the mode of transacting its busi- 
ness, or in its rules of discipline; and he doubtless intended to 
assent to all amendments of the constitution and by-laws 
which were framed for that purpose, and would not deprive 
him of any substantial right or benefit secured by his policy. 
It is not reasonable, however, to suppose that he intended to 
agree in advance that the company might at any time reduce 
the promised indemnity to any sum which it found it conven- 
ient to pay. The liberal indemnity that was promised by the 
policy as first drawn may have been, and probably was, the 
inducing cause which led Jarman to become a member of the 
defendant company; and it would be unreasonable to infer 
that he intended to agree that, after he had paid assessments 
upon his policy for a period of years, the consideration that 
had induced him to pay the same might be withdrawn, in 
whole or in part, without his consent. The record contains 
no evidence that the deceased member voted for any of the 
amendments now in question, or was aware of their adoption 
during his lifetime. And, even if it did appear that he voted 
for the amendments, and was aware of their adoption, the 
presumption would be that he did so in the belief that the 
amendments operated prospectively, and not retrospectively 
upon antecedent contracts. All contracts, notwithstanding 
the general words or phrases which they may contain, should 
receive an interpretation which will accord with the presumed 
intention of the contracting parties, and will not work an in- 
justice or lead to absurd consequences: U. 8S. vs. Kirby, 7 
Wall.. 482; Church of Holy Trinity vs. U. S., 143 U. S., 457, 
461; Insurance Co. vs. Kearney, 36 C. C. A., 265. Applying 
that rule of interpretation, we are unable to give to the clause 
found in Jarman’s application a construction that would en- 
able the defendant company, by a simple amendment to its 
constitution or by-laws, to repudiate a stipulation contained 
in the policy, which, in the estimation of the policyholder, 
most likely gave to it its chief value. 

The views which we have expressed are in accordance with 
the conclusion heretofore reached by several other courts, in- 
cluding the trial court, with respect to the same or kindred 
questions: Hale vs. Union, 168 Pa. St., 377; Wist vs. Grand 
Lodge, 22 Or., 271; Weiler vs. Union, 92 Hun, 277; Grand 
Lodge vs. Sater, 44 Mo. App., 445, 452, 453; Voigt vs. Kersten, 
164 Tll., 314; Startling vs. Supreme Council, 108 Mich., 140; 
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Smith vs. Supreme Lodge, 81 Mo. App., —— (not yet reported), 
and cases there cited. The judgment below, awarding the 
plaintiff the full amount of the indemnity promised by the 
policy, is accordingly affirmed. 
Sanpory, C. J. (dissenting). 

Section 5855 of the Revised Statutes of Missouri of 1889 
provides that “in all suits upon policies of insurance on life 
hereafter issued by any company doing business in this State 
it shall be no defense that the insured committed suicide un- 
less” a state of facts not claimed to exist in this case con- 
ditioned the making of the application for insurance. The 
parties to this suit have stipulated that the insured, * while 
insane to such an extent as to be incapable of understanding 
the nature or consequences of his act, took his own life,” and 
that. if section 5855 did “ not operate against the defendant 
company as to this action, the defendant company is relieved 
from the payment of the policy aforesaid by the self-destruc- 
tion of John P. Jarman,” except to the extent of the repay- 
ment of his assessments, which amount to $811.83. Section 
5855 prohibited the defense that the insured committed sui- 
cide. but it left all other legal and equitable defenses un- 
affected. Is the defense that the insured, * while insane to 
such an extent as to be incapable of understanding the na- 
ture or consequences of his act. took his own life,” a defense 
that he committed suicide? If it is, it is prohibited by the 
statute. If it is not, the statute does not operate upon it, and 
under the express stipulation of the parties the amount of the 
plaintiff's recovery should be limited to $811.88. The statutes 
of the State of Missouri provide that “ words and phrases shall 
be taken in their plain or ordinary and usual sense, but tech- 
nical words and phrases, having a peculiar and appropriate 
meaning in law, shall be understood according to their tech- 
nical import:” Rey. St. Mo., 1889, § 6570. What is the plain. 
ordinary, and usual meaning of the words “ committed sui- 
cide” 2? Does suicide here include, or does it exclude, the tak- 
ing by a person of his own life while he is so insane that he is 
incapable of understanding the nature or consequences of his 
act? The definition of the word “ suicide * in Webster's Dic- 
tionary reads in this way: “~ Suicide. The act of designedly 
destroying one’s own life committed by a person of years of 
discretion and sound mind.” In Worcester’s Dictionary it is 
thus defined: “Suicide. The slayer or slaying of one’s self; 
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self-murder; a self-murderer.” And the definition in the Cen- 
tury Dictionary is: “ Suicide. The act of designedly destroy- 
ing one’s own life.” The plain, ordinary, and usual sense of a 
word or phrase cannot always.be safely evolved from the in- 
ner consciousness of any one, and perhaps no better evidence 
of this meaning of the word “ suicide ” could be presented than 
the definitions of these standard and popular dictionaries. 
Not one of these definitions includes the act of one who is so 
insane that he is incapable of understanding the nature or 
consequences of the thing he is doing. In all of them the in- 
tent and design of the sound mind is an indispensable ele- 
ment. Under these interpretations a taking of one’s life with- 
out the design of a sound mind is not suicide, and one who is 
so insane that he does not understand the nature or conse- 
quences of his act cannot be said to designedly or intentionally 
do that act. The plain or ordinary sense of the words * com- 
mitted suicide.” therefore, does not include the taking of his 
life by one who is so insane that he does not understand the 
nature or consequences of his act. Moreover, in the statute 
under consideration, the words “committed suicide” were 
legal, technical terms, used to describe and define the basis of 
a defense to an action at law, and having an appropriate 
meaning in the law. It is a settled rule of construction that 
in interpreting the statutes of a State the Federal courts fol- 
low the rules of construction enacted by its Legislature or an- 
nounced by its courts; and, if this rule is to be observed in the 
interpretation of section 5855, the words “ committed suicide,” 
in that section, must be understood according to their legal, 
technical import. In the year 1872 the Supreme Court of the 
United States declared, and the consensus of judicial opinion 
in England and America, while differing on other questions, 
always has been and is, that “ suicide,” or “ death by one’s own 
hand ” (and the two terms are declared by the Supreme Court 
to be interchangeable, in Bigelow vs. Insurance Co. (93 U. S., 
284, 286, 28 L. Ed., 918), does not include or describe the taking 
of his life by one who is insane to such an extent that he does 
not understand the nature or consequences of his act: Insur- 
ance Co. vs. Terry, 82 U. S., 580, 591; Insurance Co. vs. Rodel, 
95 U. S., 232; Scheffer vs. Insurance Co., 25 Minn., 534, 537; 
Breasted vs. Trust Co., 4 Hill, 73; Newton vs. Insurance Co., 
76 N. Y., 426; Eastabrook vs. Insurance Co., 54 Me., 224; 
Phadenhauer vs. Insurance Co., 7 Heisk., 567; Insurance Co. 
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vs. Isett’s Adm’r, 74 Pa. St., 176; Insurance Co. vs. Groom, 86 
Pa. St., 92, 96; Merritt vs. Insurance Co., 55 Ga., 103; Associ- 
ation vs. Waller, 57 Ga., 533; Phillips vs. Insurance Co., 26 
La. Ann., 404; Cook, Life Ins., § 42. Many other authorities 
to like effect might be cited, and none have been found which 
hold that the taking of his life by one who is so insane that he 
is incapable of understanding the nature and consequences of 
his act is the commission of suicide. These decisions estab- 
lish the proposition that the word “ suicide,” in its technical, 
legal meaning, does not include the taking of his life by one 
who is insane to the extent stipulated in this action. The re- 
sult is that the words * committed suicide ” do not, either in 
their plain, usual, ordinary sense, or in their technical, legal 
import, include or cover the taking of his life by one who is 
insane to such an extent that he is incapable of understanding 
the nature or consequences of his act. From these premises 
the logical conclusion is, to my mind, irresistible, that the de- 
fense that, “ while insane to such an extent as to be incapable 
of understanding the nature or consequences of his act,” the 
insured took his life, is not a defense that he committed sui- 
cide. For this reason section 5855 does not operate upon or 
affect this action, and under the stipulation of the parties the 
amount of the plaintiff's recovery should be limited to $811.83. 
The presumption of fact and of law is that the Legislature of 
the State of Missouri, when it enacted this section we have 
been considering. knew the plain, ordinary sense of the words 
“committed suicide; that they knew the technical, legal 
meaning which repeated judicial decisions had given to these 
words; and that they were familiar with the established rule 
of law and of the statute of their State——that the words must 
be interpreted in accordance with this plain meaning and this 
technical import. The imputation to the members of this 
body of ignorance or of disregard of the meaning of these 
words and of this settled rule of construction is forbidden by 
a proper degree of respect for that legislative body. The de- 
fense of the company that the insured took his own life while 
insane should be sustained, and the recovery should be limited 
to the amount of the assessments which the insured paid to 
the company. 
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SUPREME CUURT OF VERMONT. 


JOHN MORRELL & CO. 
v8. 


NEW ENGLAND FIRE INS. CO.* 


The loss having been adjusted, the insurer sent one sight and several time 
drafts in payment. The insured collected the tirst through the bank, and 
returned the others for an indorsement on each that failure to pay one of 
the others made it due, which the insurer declined to make. 

Held, That there had not been an acceptance of the drafts which would entitle 
insured to recover on them, and where the period of limitation had ex- 
pired without fault on the part of the insurer, there could be no recovery 
under the original contract to pay. 


G. L. Rice and G. E. Lawrence, for Plaintiff. 
Buriter & Mo.oney, for Defendant. 


Ty.er, J. 
The statement of facts shows that the defendant, by its 
policy of fire insurance, insured to the amount of $1,000 cer- 


tain personal property of the plaintiffs, situated in their es- 
tablishment for packing and curing meats, etec., in Ottumwa, 
lowa. On July 12, 1893, while the policy was in force, a fire 
occurred by which the plaintiffs suffered a heavy loss upon 
the property so insured, of which they gave the defendant due 
notice. Some correspondence took place between the parties 
upon the subject of the loss, which resulted in an adjustment 
of the same. On March 10, 1894, the defendant, by its secre- 
tary, wrote the plaintiffs :-— 

We hand you drafts for loss and interest, under policy No. 
27,015, with the interest on the same, and we trust that you 
will find the same correct. These items will be paid when 
due: * * * Drafts: $100, due at sight; $223, due May 
10th; $224, due June 10th; $225, due July 10th; $227, due 
Aug. 10th. 

The drafts were drawn by the defendant upon itself, and 
made payable to the plaintiffs. On receipt, the plaintiffs 
used the sight draft by sending it through the banks for col- 
lection, and it was paid by the defendant. The plaintiffs im- 
mediately returned the other four drafts to the defendant by 
letter, saying, in substance, that they inclosed them, and re- 
“*Decision rendered, AprN29, 189. 

Vou. XXX.—16: 
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quested the defendant to indorse upon each of them the follow- 
ing: “This note becomes due should any of the other notes of 
this series, numbered, respectively, 1,908, 1,909, 1,910, 1,911 not 
be paid at maturity.” The plaintiffs further requested that the 
drafts be returned to them when so indorsed. The four 
drafts were received by the defendant after its payment of the 
$100 draft. The defendant did not indorse the four drafts nor 
return them, nor pay them to the plaintiffs, though severai 
times requested to pay them before this suit was brought, 
which was on June 7, 1897, nor had the defendant withdrawn 
its proposition to pay the loss as stated in its letter of March 
10, 1894, and as expressed in the drafts. 

It was clearly competent for the parties to the contract of 
insurance to stipulate in respect to the time within which a 
suit should be brought by the insured against the defendant 
after a loss occurred, and take the case out of the statutory 
time for bringing such actions, and they did so contract by the 
seventh condition in the policy, which reads: “ That no suit 
or action against this company for the recovery of any claim 
by virtue of this policy shall be sustainable in any court of law 
or equity until after full compliance by the insured with all 
conditions and requirements printed and written on this 
policy, nor unless such action shall be commenced within 
twelve months next after the loss shall occur; and, should 
any suit or action be commenced against this company after 
the expiration of the aforesaid twelve months, the lapse of 
time shall be taken and deemed as conclusive evidence against 
the validity of such claim, any statute of limitation to the 
contrary notwithstanding.” 

1. As the suit was not brought until more than five years 
had elapsed from the occurrence of the loss, and more than 
three years from proof thereof, the plaintiffs had lost their 
right of action, unless the defendant, by its conduct in adjust- 
ing the loss and giving the drafts, induced the plaintiffs to 
delay bringing their suit, or waived the seventh condition in 
the policy, so that the plaintiffs might bring suit at any time 
within six vears from proof of loss. It is unquestionably the 
law that any line of action on the part of the defendant which 
led the plaintiffs reasonably to believe that their claim would 
be paid without suit would estop the defendant from setting 
up the limitation provided in the policy. They would not be 
permitted to hold out the hope of payment, and thus cause the 
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plaintiffs to delay the suit until the limited time had expired, 
and then interpose the condition in the policy in defense to an 
action: Mickey vs. Insurance Co., 35 Iowa, 174. But it does 
not appear that the plaintiffs were misled by the defendant’s 
action in the premises, nor that they were by such action in- 
duced to delay bringing suit beyond the time fixed by the con- 
tract. Four of the twelve months within which such a suit 
might have been brought remained when the plaintiffs re- 
turned the drafts to the defendant for indorsement, and the 
case does not show that the plaintiffs believed during all that 
time that their claim would be paid without suit. In all the 
cases cited upon the plaintiffs’ brief it affirmatively appeared 
that the plaintiffs were misled by the defendant’s conduct, and 
omitted to bring suit in consequence of such conduct. 

2. The plaintiffs cannot recover upon the drafts, for they 
did not accept them. After the amount of the loss was 
agreed upon, the defendant sent the plaintiffs the five drafts 
for their acceptance in payment, which the plaintiffs might 
have accepted, and recovered upon as they fell due. Instead 
of accepting them, they returned four of them to the defend- 
ant, and, in effect, refused acceptance, unless they were in- 
dorsed by the defendant in the manner indicated, which in- 
dorsement the defendant refused to make. If the offer had 
been accepted, the defendant's liability upon the drafts would 
have been substituted for that upon the policy, and a new 
legal relation would have existed between the parties; but, 
to create a new contract, the acceptance must have been un- 
conditional, absolute, and identical with the terms of the of- 
fer, An acceptance is held insufficient when any term of the 
proposed contract, as, for instance, the time allowed for a 
deferred payment, is left for future consideration and adjust- 
ment: Benj., Cont., 12,13. The defendant’s offer was met by 
i counter offer, and neither was accepted. The plaintiffs, hav- 
ing rejected the defendant’s offer, cannot now claim an ac- 
ceptance of it. The counter proposal was a virtual rejection 
of the original proposal: Bank vs. Hall, 101 U. S., 43. There- 
fore no new promise is shown upon which the plaintiffs can 
sustain an action: Hartford Steam-Boiler Inspection & In- 
surance Co. vs. Lasher Stocking Co., 66 Vt., 445, 29 Atl., 629; 
Hoyt vs. Cate, 67 Vt., 559, 32 Atl., 488. The acceptance of the 
sight draft only operated as a payment pro tanto. In Insur- 
ance Co, vs. Dempsey (72 Md., 288, 19 Atl., 642) there was an 
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agreement upon the amount to be paid, and a promise by the 
superintendent, who had authority, to pay the amount as soon 
as he could obtain it from the company. And in Smith vs. 
Insurance Co. (62 N. Y., 85) the loss was agreed upon, and a 
promise n.ade by the defendant to the plaintiff to pay him the 
amount in consideration of his having surrendered his policy. 
In all the cases cited it will be found that there were new 
promises upon which the plaintiffs might sue, irrespective of 
the limitations in the policies. Upon a careful examination 
of the record, we are unable to find any ground upon which the 
plaintiffs can recover, and must hold that the lapse of the time 
stipulated in the policy is a fatal bar to the plaintiffs’ right of 
action. Judgment reversed, and judgment for defendant. 


SUPREME COURT OF CALIFORNIA. 


RIFE 
v8. 
UNION CENT. LIFE INS. CO.* 


The policy provided that in case of default in the premium and the payment 
of all premium notes at maturity, the policy should become one of paid- 
up insurance for such term as one annual premium was contained in its 
reserve value. The insured and beneficiary joined in securing a cash 
loan, giving a note which provided that the provision regarding term in- 
surance should be void in case of default of premium. ‘The insured died 
after such default with the note unpaid. 


Held, That where the provision in the policy was in conformity with a statute 
which made liability to suffer forfeiture of franchise a penalty for its 
omission it does not become a part of the contract as a matter of law, and 
may be waived by the parties. 

Held, That the company was not obligated to grant an extended term insur- 
ance where, if the insured had survived the term, the company’s lien on 
the policy for the unpaid note would have been lost. 


Held, That the condition in the note was valid. 


Bisnop & Wueeter, for Appellant. 
Joun R. Arrxen, for Respondent. 
HensuHaw, J. 

This is an appeal from the judgment. The action was to 
recover upon an insurance policy, and this appeal involves its 
construction and interpretation. On December 15, 1891, the 
defendant herein issued a twenty-payment, life-rate, endow- 
ment policy, for $5,000, on the life of George W. Rife; the 


* Decision rendered, Aug. 7, 1900. 
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annual premium upon which policy being $136.95. Lillie Rife, 
wife of the insured, and plaintiff herein, was named as bene- 
ficiary in the policy. The insured, prior to his death, paid four 
annual premiums upon the policy; being the premiums due in 
advance on December 15, 1891, 1892, 1893, and 1894, respect- 
ively. No annual premium was paid on December 15, 1895. 
At the date of this default the reserve value of the policy was 
$277.26. Under the provisions of the policy this reserve value, 
applied as a single premium, would have purchased term in- 
surance for the period of two years and twenty-eight days,—a 
time which would have carried the risk beyond the death of 
the insured. But on the 10th day of November, 1894, Rife, the 
insured, together with his wife, the beneficiary, applied to the 
defendant for a cash loan upon the policy, such privilege being 
one among others accorded the insured under its terms. The 
provision of the policy in this regard is as follows:— 

The company will loan on this policy, as collateral secu- 
rity, any amount not exceeding that named in the table 
below, and corresponding to the number of annual cash pre- 
miums paid. 

Pursuant to this provision, Rife and his wife secured a loan 
of $240 upon the security of the policy, and executed their joint 
and several note to the company. The note contained this 
clause: 

If said policy shall at any time lapse for nonpayment of 
premium, all provisions in said policy providing for the issue 
of a paid-up or a term policy shall thereupon, and by reason 
thereof, forthwith become null and void. 

The policy itself contained the following conditions and 
covenants :— 

After three years’ premiums have been paid, except in 
case of failure to pay at maturity a premium note, the com- 
pany will, upon legal surrender of this contract while in 
force, and the payment of all outstanding premium notes, 
issue a paid-up, nonparticipating life policy for the amount 
named in table A, on the following page. In case of default 
for nonpayment of premium after three years, and no legal 
surrender having been made, the insured having paid at 
maturity all notes given for premium, then this policy shall, 
without surrender, but upon the payment of all outstanding 
premium notes, become a paid-up term policy, without 
change of terms or conditions, except as to the payment of 
premiums and participation in profits, and continue in force 
for such time as one annual premium on this policy is con- 
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tained in its reserved value, according to the American 4 
per cent table of mortality, at the end of which time this 
contract shall cease. 

The covenants of the policy above quoted are in conformity 
with section 450 of the Civil Code. In Straube vs. Insurance 
Co. (123 Cal., 677) that section is construed; and it is held that 
its provisions do not become a part of an insurance contract, 
as matter of law. The penalty for a failure to insert this as a 
provision is the liability of the insurance corporation to suffer 
forfeiture of its franchise upon proceedings instituted by the 
State, but the parties are competent to make such an insur- 
ance contract as they may agree upon. The decision in the 
Straube Case was handed down by this court after the original 
briefs in this cause were filed. Its interpretation of section 
450 of the Civil Code relieves this case from the necessity of 
a discussion of this matter. Rife, the insured, died while in 
default for nonpayment of premium upon his policy, but his 
death occurred at a time within which term insurance for the 
full amount of the policy (if he was entitled to term insurance) 
would have been in force. Plaintiffs’ action is founded upon a 
construction of the policy which entitles her to avail herself 
of such term insurance, and in this view she prevailed in the 
trial court. Upon the part of appellant it is insisted that the 
right to term insurance was lost, under the terms of the writ- 
ten contract expressed in the note, when the Rifes made de- 
fault in the payment of premium. Admittedly, they were in 
such default at the time of the death of Rife, and at the time of 
the commencement of this action. Even were we not relieved 
from a consideration of the meaning of section 450 of the Civil 
Code, as applied to a contract such as this, it would be plainly 
inequitable to contend, as here respondent contends, that by 
virtue of that section, and of the provision in the policy rela- 
tive to loans, one might borrow from the insurance company, 
upon the security of the policy alone, practically its full value, 
and at the same time, by defaulting in the payment of premi- 
ums, compel the company to destroy its security by converting 
the policy into one of term insurance. So manifestly unjust 
would be such a construction of the law that only upon com- 
pulsion would a court adopt it. But section 450 of the Civil 
Code provides that from the amount to be applied upon such 
term insurance is to be deducted “any indebtedness to the 
company on such policy.” By the very terms of the policy it- 





1901.]} Rife vs. Union Cent. Iife Ins. Co. 247 


self, the loan was to be made upon the collateral security 
afforded by it. The reserve upon this policy was $277.26. 
The note and interest amounted to $261.07, and, if term insur- 
ance was to be permitted at all, it could only be for the time 
which would be covered by the difference between the reserve 
of $277.26 and the indebtedness of $261.07, or $16.19. As is 
said in Omaha Nat. Bank vs. Mutual Benev. Life Ins. Co. 
(. C): “It is the net reserve, less all indebtedness on the 
policy, including the outstanding premium loan, that is to be 
invested in the new form of insurance, whether under the first 
or second alternative clause. This does exact justice to both 
parties to the contract. But if, in case of the purchase of 
term insurance, the premium loan is not deducted, and the in- 
sured should outlive the purchased term, then the company’s 
lien would be gone, and the premium loan left unpaid. <A 
construction of the contract which might lead to such a result 
is not to be accepted. Iam of the opinion that the premium 
loan on each of the policies in suit outstanding at the time of 
the lapse was an indebtedness to the company on the policy, 
within the meaning of the nonforfeiture provisions.” But, as 
the provisions of section 450, Civ. Code, did not become an 
essential and nonwaivable part of the contract by operation 
of law, it beeame competent for the parties to contract as they 
saw fit, and in the note given to secure the loan made upon the 
security of the policy is found the condition above quoted. 
The parties who executed the note to the corporation were all 
the parties in interest under the insurance policy. It was 
competent for them to waive or modify, with the assent of the 
insurer, any of its terms and conditions, and they bound them- 
selves by the distinct condition that the provisions in the 
policy providing for the issue of a paid-up or term policy 
should become null and void if the premiums were not paid as 
they became due. There was nothing harsh or inequitable in 
this condition. It was but a reasonable protection to the in- 
surance company in preserving its security. Nor do we per- 
ceive anything in the laws of the State relative to forfeitures 
which makes against the enforcement of such a condition. 
See Douglas vs. Insurance Co., 83 N. Y., 492; Holly vs. Insur- 
ance Co., 105 N. Y., 437; Klein vs. Insurance Co., 104 U.S., 88. 
The judgment appealed from is, therefore, reversed. 
We concur: McFarland, J.; Temple, J. 
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United States Supreme Court. 


UNITED STATES SUPREME COURT. 


OcTOBER TERM, 1900. 


LIVERPOOL & LONDON & GLOBE INS. CO., 
Plaintiff in Error, 
v8. 
T. K. KEARNEY and J. W. WYSE, Partners 
as KEARNEY & WYSE.* 


The policy contained the iron-safe clause, in which the insured agreed to keep 
a set of books showing a complete record of business transacted includ- 
ing all purchases and sales, etc. 


Held, That this did not require, in a limited business, such books as an expert 
bookkeeper would keep in a large business house. It was sufficient if the 
books were such as would fairly show to a man of ordinary intelligence, 
all purchases and sales both for cash and credit. 


The policy provided that the books must be kept in a fireproof safe or some 
secure place not exposed to a fire that would destroy the place of business. 


Held, That it was sufficient if the safe was such as was commonly used, and 
sufficient for the purpose én the judgment of prudent men in the place 
where kept. It need not necessarily be absolutely proof against any fire 
that should occur. 


Held, That if the insured had reason to apprehend as prudent men that the 
books would be safer if removed from the safe to another place in view 
of an approaching fire, they would be justified in so doing, and if lost in 
such removal, without fault of the insured, the policy is not defeated. 


Harty, J. 

This action was brought to recover the amount alleged to be 
due on two policies of fire insurance issued by the Liverpool 
& London & Globe Insurance Company—one dated June 15, 
1804, for $2,500, and the other dated February 11, 1895, for 
$1,000—each policy covering such losses as might be sus- 
tained by the insured, Kearney & Wyse, in consequence of the 
destruction by fire of their stock of hardware in the town of 
Ardmore, Indian Territory. 

Each policy contained the following clause, called the iron- 
safe clause: “ The assured under this policy hereby covenants 
and agrees to keep a set of books, showing a complete record 
of business transacted, including all purchases and sales, both 
for cash and credit, together with the last inventory of said 
business; and further covenants and agrees to keep such 
books and inventory securely locked in a fireproof safe at 
night, and at all times when the store mentioned in the within 


* Decision rendered, Jan. 7, 1901. 
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policy is not actually open for business, or in some secure 
place not exposed to a fire which would destroy the house 
where such business is carried on; and, in case of loss, the as- 
sured agrees and covenants to produce such books and inven- 
tory, and in the event of the failure to produce the same, this 
policy shall be deemed null and void, and no suit or action at 
law shall be maintained thereon for any such loss.” 

The insurance company insisted, in its defense, that the 
terms and conditions contained in this clause of the policies 
had not been kept and performed by the insured. 

There was a verdict and judgment in favor of the plaintiffs 
in the United States Court for the Southern district of the 
Indian Territory, and that judgment was affirmed in the 
United States Court of Appeals for that Territory. 

The insurance company sved out a writ of error to the 
United States Circnit Court of Appeals for the Eighth circuit, 
and that court affirmed the judgment: 94 Fed. Rep., 314. 

The controlling facts are thus (and we think, correctly,) 
stated in the opinion of Judge Thayer, speaking for the court 
below: “On the night of April 18, 1895, between the hours of 
1 and 3a. m., a fire accidentally broke out in a livery stable in 
the town of Ardmore, which was about three hundred yards 
distant from the plaintiffs’ place of business. Efforts to ar- 
rest the progress of the conflagration failed, and when it had 
approached so near to the plaintiffs’ place of business that the 
windows of their store were cracking from the heat and the 
building was about to take fire, one of the plaintiffs’ entered 
the building for the purpose of removing the books of the firm 
to a safer place, thinking that it would be better to remove 
them than to take the chances of their being destroyed by fire. 
He opened an iron safe in the store, in which they had been 
deposited for the night, which was called a fireproof safe, and 
took them therefrom, and to his residence, some distance 
away. The books consisted of a ledger, a cash book, a day 
book or blotter, and a small paper-covered book, containing an 
inventory that the firm had taken of their stock on or about 
January 1, 1895. In the hurry and confusion incident to the 
removal of the books, the inventory was either left in the safe 
and was destroyed, or was otherwise lost, and could not be 
produced after the fire. The other ‘books, however, were 
saved, and were exhibited to the insurer after the fire, and 
were subsequently produced as exhibits on the trial. There 
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was neither plea nor proof that the loss of the inventory was 
due to fraud or bad faith on the part of plaintiffs, or either of 
them. The trial judge charged the jury that the set of books 
which had been kept, and which were produced on the trial, 
‘ were substantially in compliance with the terms of the policy 
upon that subject,’ and no exception was taken by the defend- 
ant to this part of the charge.” 

It was also said in the same opinion: “ The books, though 
used at the trial as exhibits, do not form a part of the record. 
For these reasons no question arises as to the sufficiency of 
the set of books that was kept which we are called upon to 
consider. It must be taken for granted that it was a proper 
set of books, as the trial court held. The only substantial 
ground for complaint seems to be that the inventory was not 
produced.” 

The argument in behalf of the defendant assumes that the 
insurance company is entitled to a literal interpretation of the 
words of the policies. But the rules established for the con- 
struction of written instruments apply to contracts of insur- 
ance equally with other contracts. It was well said by Nel- 
son, C. J., in Turley vs. North American Fire Insurance Co. (25 
Wend.. 373, 377), referring to a condition of the policy of in- 
surance requiring the insured, if damage by fire was sustained, 
to produce a certificate under the hand and seal of the magis- 
trate or notary public most contiguous to the place of the fire, 
setting forth certain facts in regard to the fire and the in- 
sured, that “ this clause of the contract of insurance is to re- 
ceive a reasonable interpretation; its intent and substance, 
as derived from the language used, should be regarded. There 
is no more reason for claiming a strict literal compliance with 
its terms than in ordinary contracts. Full legal effect should 
always be given to it for the purpose of guarding the com- 
pany against fraud or imposition. Beyond this, we would be 
sacrificing substance to form—following words rather than 
ideas.” 

To the general rule there is an apparent exception in the 
case of contracts of insurance; namely, that where a policy of 
insurance is so framed as to leave room for two constructions, 
the words used should be interpreted most strongly against 
the insurer. This exception rests upon the ground that the 
company’s attorneys, officers or agents prepared the policy, 
and it is its language that must be interpreted: National 





1901.) L& L. & G. Ins. Co. vs. Kearney and Wyse. 251 


Bank vs. Insurance Co., 95 U. S., 673, 678-9; Moulor vs. Ameri- 
can Life Ins. Co., 111 U.S., 335, 341. 

Turning now to the words of the policies in suit, what is the 
better and more reasonable interpretation of those provisions, 
so far as they relate to the issues in this case? The covenant 
and agreement “to keep a set of books, showing a complete 
record of business transacted, including all purchases and 
sales, both for cash and credit, together with the last inven- 
tory of said business,” should not be interpreted to mean such 
books as would be kept by an expert bookkeeper or accountant 
in a large business house in a great city. That provision is 
satisfied if the books kept were such as would fairly show, to a 
man of ordinary intelligence, “all purchases and sales, both 
for cash and credit.” There is no reason to suppose that the 
books of the plaintiff did not meet such a requirement. 

That of which the company most complains is that the in- 
sured did not produce the last inventory of their business, and 
removed the books and inventory from the fireproof safe in 
which they had been placed the night of the fire. It will be 
observed that the insured had the right to keep the books and 
inventory either in a fireproof safe or in some secure place not 
exposed to a fire that would destroy the house in which their 
business was conducted. But was it intended by the parties 
that the policy should become void unless the fireproof safe 
was one that was absolutely sufficient against every fire that 
might occur? We think not. If the safe was such as was 
commonly used, and such as, in the judgment of prudent men 
in the locality of the property insured, was sufficient, that was 
enough within the fair meaning of the words of the policy. It 
cannot be supposed that more was intended. If the company 
contemplated the use of a safe perfect in all respects, and 
capable of withstanding any fire, however extensive and fierce, 
it should have used words expressing that thought. 

Nor do the words “ or in some secure place not exposed to a 
fire which would destroy the house where such business is car- 
ried on” necessarily mean that the place must be absolutely 
secure against any fire that would destroy such house. If, in 
selecting a place in which to keep their books and last inven- 
tory, the insured acted in good faith and with such care as 
prudent men ought to exercise under like circumstances, it 
could not be reasonably said that the terms of the policy re- 
lating to that matter were violated. Indeed, upon the facts 
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stated, the plaintiffs were under a duty to the insurance com- 
pany to remove their books and inventory from the iron safe, 
and thereby avoid the possibility of their being destroyed in 
the fire that was sweeping towards their store, provided the 
circumstances reasonably indicated that such a course on 
their part would more certainly protect the books and inven- 
tory from destruction than to allow them to remain in the 
safe. If they believed, from the circumstances, that the books 
and inventory would be destroyed by the fire if left in the safe, 
and, if, under such circumstances, they had not removed them 
to some other place, and the books or inventory had been 
burned while in the safe, the company might well have 
claimed that the inability of the insured to produce the books 
and inventory was the result of design or negligence, and pre- 
cluded any recovery upon the policies. We are of opinion that 
the failure to produce the books and inventory, referred to in 
the policy, means a failure to produce them if they are in ex- 
istence when called for, or if they have been lost or destroyed 
by the fault, negligence or design of the insured. Under any 
other interpretation of the policies, the insured could not re- 
cover if the books and inventory had been stolen, or if ‘had 
been destroyed in some other manner than by fire, although 
they had been placed“ in some secure place not exposed to a 
fire” that would reach the store. If the plaintiffs had the 
right, under the terms of the policy, as undoubtedly they had, 
to remove their books and inventory from the safe to some 
secure place not exposed to a fire which might destroy the 
building in which they carried on business, surely it was never 
contemplated that they should lose the benefit of the policies 
if, in so removing their books and inventory, they were lost 
or destroyed, they using such care on the occasion as a 
prudent man, acting in good faith, would exercise. <A literal 
interpretation of the contracts of insurance might sustain a 
contrary view, but the law does not require such an interpreta- 
tion. In so holding the court does not make for the parties ¢ 
contract which they did not make for themselves. It only in- 
terprets the contract so as to do no violence to the words used, 
and yet to meet the ends of justice. 

We perceive no error in the view taken by the court below; 
and having noticed the only questions that need to be exam- 
ined, its judgment is affirmed. 





1901.) _ Harrison vs. Hartford Fire Ins. Co. 


SUPREME COURT OF IOWA. 


HARRISON 
v8. 


HARTFORD FIRE INS. CO.* 


A voluntary agreement was made to arbitrate prior to any disagreement, in 
which an umpire was to be chosen only in case of failure of arbitrators 
to agree. The policy stipulated for arbitration, but only in the event of 
disagreement, and for the selection of an umpire prior to the arbitration. 


Held, That the agreement, being independent of the policy, was revocable, 
and where it did not stipulate for a judgment to be entered on the award 
was not affected by the prohibition of such revocation in the Code of 
Iowa where judgment might be entered. 


Held, That an action instituted against the company was a revocation where 
no very active effort to appraise the damages had been made, and the 
revocation was not waived by a mere subsequent attempt to arbitrate. 


Held, That an action having been brought which thus revoked the arbitra- 
tion, the plaintiff cannot avail himself of an alleged subsequent attempt to 
arbitrate to sustain a suit brought after expiration of period of limitation. 


McVey & McVey, for Appellant. 
D. N. Spracur and A. H. Srursman, for Appellee. 


Lapp, J. 

The policy was issued January 18, 1890, and the insured 
property destroyed October 4, 1892. On October 20th of that 
year the parties entered into a written agreement for the 
arbitration of the extent of the loss. The appraisers selected 
made no very determined effort to estimate the damages, 
failed to choose an umpire, and on the 16th day of January, 
1893, the plaintiff sued for the indemnity by causing an origi- 
nal notice to be served. The petition was filed ten days later, 
and the action transferred to the United States Circuit Court, 
where, on the 27th day of January, 1894, a verdict was directed 
for the defendant on a plea in abatement: 59 Fed., 732. The 
plaintiff demanded that on the 2d day of May, 1894, the parties 
proceed with the arbitration, but defendant and its appraiser 
made no response. Another suit was begun in the United 
States Circuit Court, May 29, 1894, but, on demurrer, it was 
held to be barred, and was subsequently dismissed: 67 Fed.. 
298. The action now under consideration was commenced 
July 26, 1894, and on a former hearing was held to be barred 
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by the limitation contained in the policy, requiring suit to be 
instituted within one year after the loss: 102 Iowa, 112. 
These decisions rest on the statute as it formerly stood, pro- 
hibiting suit within ninety days after service of proofs of loss 
and the limitation in the policy. No proofs of loss were fur- 
nished, but these were undoubtedly waived by the agreement 
to arbitrate: Dee & Sons Co. vs. Key City Fire Ins. Co., 104 
Iowa, 173. 

It will be observed, then, that the cause of action matured 
not earlier than January 18, 1893, and, while the first suit was 
commenced several days too soon, the last was begun more 
than six months after the twelve months’ stipulated limitation 
had expired. Upon reversal, however, by amendments to the 
pleadings, this question was raised: Did bringing the suit 
Janury 16. 1893, amount to an abandonment by the plaintiff of 
the agreement to arbitrate? If it did not, then that agree- 
ment was outstanding, and not repudiated until defendant 
failed to proceed upon demand, May 2, 1894, and, as under the 
policy suit might not be brought until sixty days after an 
award, the period of limitation had not elapsed when this 
action was begun. If it did, then the action is barred. The 
agreement merely provided that each party choose an ap- 
praiser, and that these, with a third to be selected by them, 
estimate in writing the damage occasioned by the fire, and 
that such estimate, when so made, be binding on the parties. 
That naked contracts to arbitrate are revocable by either at 
any time before an award, and that commencing suit in court 
has that effect, appears to be well settled: Kimball vs. Gil- 
man, 60 N. H., 54; Peters’ Adm’r vs. Craig, 6 Dana, 307; Nur- 
ney vs. Insurance Co., 63 Mich., 633; Paulsen vs. Manske, 126 
Ill., 72; Leonard vs. House, 15 Ga., 473; Snodgrass vs. Gavit, 
28 Pa. St., 221; Assurance Co. vs. Hocking, 115 Pa. St., 407. 
A contrary conclusion was reached in Knaus vs. Jenkins (40 
N. J. Law, 288), where the court evidently followed Sutton vs. 
Tyrrell (10 Vt., 91), without noticing the feature of that case 
distinguishing it from those cited above. There the action 
was pending, and its entry on the docket and continuance 
merely was held not to amount to a revocation of its submis- 
sion to arbitrators. See, also, Morse, Arb., 236. This stipula- 
tion differs from the agreement to arbitrate contemplated by 
chapter 14 of title 21 of the Code, in that no judgment might 
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be entered thereon, and for this reason the statutory prohibi- 
tion of revocation has no application. See section 4390, Code. 
But there is a line of decisions holding that where a submis- 
sion is part of an agreement, containing other terms to be per- 
formed by the parties, especially if those terms have been in 
part or wholly executed, it is not revocable: McKenna vs. 
Lyle, 155 Pa. St., 599; Guild vs. Railroad Co., 57 Kan., 70. 

This agreement, however, relates to no subject other than | 
arbitration. True, the policy provides for arbitration, but 
only “in event of disagreement as to the amount of loss,” and 
the record discloses no such disagreement. See Mentz vs. In- 
surance Co., 21 Am. Rep., 80. Again, the policy stipulates for 
the selection of an umpire before appraisement, while, under 
the contract, one is to be chosen only when necessary. These 
discrepancies are mentioned, not as indicating the invalidity 
of the agreement, but its independent character as a contract. 
See Adams vs. Insurance Co., 85 Iowa, 6. Indeed, in the 
original reply, the plaintiff “specifically denies any arbitra- 
tion was ever attempted or made under or by virtue of the 
terms «f the policy.” It is clear that, by bringing suit, the 
plaintiff revoked any authority theretofore derived from the 
agreement of October 20, 1892. In seeking redress through 
the courts, he unmistakably indicated his purpose not to ad- 
just the loss in any other manner. Shortly after this plaintiff 
informed the defendant’s agent of his willingness to proceed 
hefore the appraisers chosen, but after considerable parley the 
attempt was abandoned January 25, 1893, without accomplish- 
ing anything. Had the loss been estimated, there might be 
something in the claim that the revocation was waived. See 
Seely vs. Pelton, 63 Ill, 101. 

All attempt to arbitrate, however, was given up, and the 
plaintiff, by filing his petition and prosecuting the suit, put 
beyond question his intention of repudiating the agreement. 
But if it be conceded that the agreement was merely expres- 
sive of the conditions of the policy, as now contended by the 
appellee, bringing suit waived the right plaintiff had of de- 
manding the appraisement of damages, and this was not re- 
stored when the remedy thus sought was exhausted in the 
Federal court. As he had waived the agreement to arbitrate, 
the defendant was under no obligation to proceed thereunder, 
when requested so to do, May 2, 1894. Otherwise, we have 
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plaintiff demanding in court that which by the express terms 
of the policy, in event of arbitration, was not payable until 
sixty days after an award. One ought to be held to have 
waived such a condition, rather than deemed to be trifling 
with the court by seeking to enforce an immature claim. The 
arbitration, rather than the suit, should go down. Nor is this 
result, under the circumstances disclosed, affected by any 
right defendant may have had to arbitration as a condition 
precedent. By failing to furnish an arbitrator who would 
proceed with reasonable promptness in the discharge of his 
duties, any right it may have ‘had to insist on the damages 
being appraised was lost. The record leaves no doubt but 
that the appraiser chosen by this company resorted to the 
familiar expedient of preventing or delaying action by de- 
manding an umpire from afar off, and then, when something 
might be accomplished, finding it impossible to proceed be- 
cause of pressing business engagements at his home in Kansas 
City, Mo., there detaining him several months. That the de- 
fendant was precluded by such conduct from insisting on arbi- 
tration as a condition precedent to the maintenance of the 
action is well settled ‘by authority: Read vs. Insurance Co., 
103 Iowa, 314; Brock vs. Insurance Co., 102 Mich., 583; Brad- 
shaw vs. Insurance Co., 137 N. Y., 137; McCullough vs. Insur- 
ance Co., 113 Mo., 606; Bishop vs. Insurance Co., 130 N. Y., 
488; Uhrig vs. Insurance Co., 101 N. Y., 362. 

The assured, by instituting the suit, having elected to treat 
this conduct as a waiver of arbitration, ought not to be 
allowed to reconsider such action long after the suit has failed. 
Both parties had waived arbitration, and it was not in the 
way of the action of January 16, 1893, or any other within the 
period of limitation fixed by the policy. Perhaps it should be 
added that the record does not bear out the claim that defend- 
ant in its answer pleaded the agreement to arbitrate was out- 
standing. The necessity of arbitration as a condition prece- 
dent was averred, and its omission, through plaintiff's fault, 
alleged by way of a plea in abatement. Even if the positions 
taken by the parties are somewhat at variance with those 
originally assumed, nothing has occurred by which either 
should be estopped. This has resulted largely from experi- 
menting in litigation, rather than following well-settled rules. 

Reversed. 

Granger, C. J., not sitting. 





National Life Ins. Co. vs. Twiddell. 


COURT OF APPEALS OF KENTUCKY. 


NATIONAL LIFE INS. CO. 
v8. 


TWIDDELL.* 


Though the application contained a stipulation that the contract should not 
take effect until the first premium thereon should ‘ be actually paid dur- 
ing the lifetime and good health of the assured,” the acceptance of a note 
due in 90 days, in lieu of cash, for the first premium, was within the ap- 
parent scope of the agent’s authority, and a policy delivered after the ap- 
plicant had contracted a fatal disease is binding, though it provides that 
agents are not authorized to modify any contract in behalf of the com- 
pany, aud cannot extend the time of payment of any premium, or any 
note given therefor, or give credit, or waive forfeiture. 


Objection to the jurisdiction of the court must be promptly made by plea be- 
fore issue on the merits. 


Sweeney, Exuis & Sweeney, and Joun W. Ray, for Appellant. 
Mitter & Topp, for Appellee. 
Hosson, J. 

On September 4, 1897, Richard T. Twiddell signed an appli- 
cation to appellant for a policy of insurance on his life, for 
$1,000, payable to his wife, appellee, Louisa G. Twiddell, and 
delivered it to J. D. Allison, its local agent or solicitor at 
Owensboro. The amount of the first premium was $41.20, of 
which $22.70 belonged to Allison, and $18.50 to appellant. 
Two notes were drawn up, due at 90 days, one for $22.70, to 
Allison, and the other for $18.50, to appellant. The latter was 
signed and delivered. Whether the other was signed the 
proof is not clear. It was then agreed that Allison would 
take this amount out in board at Twiddell’s house, and the 
note for $22.70 was destroyed, whether before or after it was 
signed, is not certainly shown; nor do we deem this material, 
as the notes, or the one note and the arrangement for board, 
were accepted by Allison in payment of the premium. The 
application was forwarded to the company, and was accepted. 
The policy was issued on September 9th at the home office, and 
forwarded to the State agents at Louisville, who forwarded it 
to Allison for delivery. He delivered it on September 16th. 
Twiddell was then dangerously sick of an acute disorder 
which had come on some days after the application was made, 





* Decision rendered, Oct. 23, 1900. "From Southwestern Reporter. 
VoL, XXX.—17. 





258 Court of Appeals of Kentucky. [March, 


and of which he died three days later. The application con- 
tained this stipulation :— 

This application shall be the basis of the contract for the 
insurance, and the contract applied for in the application 
shall not take effect until the first premium thereon shall 
be actually paid, during the lifetime and good health of the 
assured. 

The policy also contained this: “Agents are not authorized 
to make or modify this or any other contract in behalf of the 
company, and cannot extend the time of payment of any pre- 
mium, or of any note given therefor, nor give credit, nor waive 
forfeiture, nor bind this company, in any way beyond the 
statements herein.” After the death of Twiddell, appellant 
denied liability under the policy, on the ground that the first 
premium was not “ actually paid during the lifetime and good 
health of the assured.” The court below held it liable, and 
the correctness of this ruling is the only question necessary 
for the determination of this appeal. 

The evidence leaves no doubt of the authority of Allison to 
make the contract, and accept a note due in 90 days in lieu of 
cash for the first premium. It was not only within the ap- 
parent scope of his authority, but appellant had impliedly con- 
ferred it by ratifying a number of other risks he had written in 
this way previously. The case would be essentially the same 
if Twiddell had been in good health when the policy was de- 
livered, and had subsequently sickened and died before paying 
the note he had given for the premium. He paid the premium 
when he gave the note, that being accepted as payment, and, 
when his application was accepted, the contract was closed: 
Lee vs. Insurance Co. (Ky.), 41 S. W., 319; Association vs. 
Grogan’s Adm’r (Ky.), 52 S. W., 959; May, Ins., § 134. The 
case of Insurance Co. vs. Kennedy (6 Bush, 450) is rested by 
the court on the ground that the note there was not accepted 
in payment of the premium, but was payable on the delivery 
of the policy, and executed only as a memorandum of the 
amount to be paid by the assured. It is in no wise inconsist- 
ent with Insurance Co. vs. Neyland (9 Bush, 435) and Insur- 
ance Co. vs. Menefee’s Ex’r (Ky.), 53 S. W., 260. There was no 
plea to the jurisdiction of the court below. Such an objection 
must be promptly made by plea before issue on the merits. 

Judgment affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


RAILWAY OFFICIAL & EMPLOYEES ACC. ASS’N 
v8. 


JOHNSON.* 






Whether death by sunstroke is by disease or by external, violent, or aecidental 
means may be open to question; but where the policy also provides that 
in case of such death induced by sunstroke, when not in the line of his 
duty, a reduced benefit will be allowed, it means that sunstroke while in 

the line of duty shall be treated as an accident. 










Gorpon & Gorpon and M. K. Gorpon, fur Appellant. 
C. J. Wappitt, Roy Satmon, and A. Wappi11, for Appellee. 





Wuirte, J. 

This is an action on a policy of insurance. After a demurrer 
to the petition, as amended, had been overruled, appellant de- 
clining to plead further, judgment was rendered for appellee 
as by default, and hence this appeal. 























The petition, as amended, alleges a contract of insurance ay 
and death of the insured, which was caused, as is alleged, . 


“solely by reason of and through sunstroke, while in dis- 
charge of his duty as section man, and in line of his duty as 
railroad employee, and that such death was external, violent, 
and accidental, within the meaning of the policy, and was cov- a 
ered by its terms.” The provisions of the policy bearing on 5 
the question read :— 


“The insurance under this policy shall extend only to 
physical bodily injury resulting in disability or death, as 
hereinafter expressed, and which shall be effected while 
this contract is in force, solely by reason of and through ex- 
ternal, violent, and accidental means, within the terms and 
conditions of this contract, and which shall independently 
of all other causes, immediately, wholly, totally, and con- 
tinuously from the date of the accident causing the injury 
disable the insured, and prevent him from doing or perform- 
ing any work, labor, business, or service, or any part thereof, 
within the conditions of this contract. * * * If any in- 
jury causing disability or death entitling the insured to 
claim benefits under the provisions of this policy be caused 
or contributed to * * * by sunstroke or freezing while 
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not in the line of his duty as a railroad employee, * * * 
then, in such case, the limit of the association’s liability 
shall be one-fourth of the sum otherwise payable, anything 
to the contrary herein notwithstanding. * * * Injuries 
intentionally inflicted by the insured, * * * or injuries 
or death caused or contributed to by disease or infection, 

* * * are not covered by this policy. 

It is insisted by counsel for appellant that death caused 
solely by sunstroke while in the discharge of duty is not cov- 
ered by the policy; that this is not external, violent, or acci- 
dental injury, but is death by reason of disease; and that, 
therefore, there can be no recovery. If we were to go to the 
adjudicated cases on this subject, or to reason the case out, 
much might be said the one way or the other. But we are not 
left to an interpretation of this policy ‘as to death caused by 
sunstroke, as to whether it is considered accidental. The 
policy itself, after providing that injury or death caused or 
contributed to by disease or infection is not covered by the 
policy, expressly provides that disability or death caused by 
or contributed to by sunstroke or freezing while not in the line 
of his duty as railroad employee shall reduce the liability to 
one-fourth. There is, then, an express liability where death 
is caused by sunstroke. If the sunstroke occurs while insured 
is not in the line of his duty, the liability is one-fourth. This 
certainly means if the sunstroke be received while in the dis- 
charge of his duty there would be full liability. The lower 
court, being of this opinion, properly, we think, overruled the 
demurrer. Judgment affirmed, with damages. 





Schmidt vs. Northern Life Ass'n. 


SUPREME COURT OF IOWA. 


SCHMIDT 
v8. 


NORTHERN LIFE ASS’N.* 


Where the beneficiary under the certificate of a benevolent society feloniously 
caused the death of the insured she forfeits all rights in the certificate, 
and no recovery can be had by her prospective heirs or her assignee. 
But the liability of the society is not thereby terminated. The benefit 
reverts to the estate of the insured as though no beneficiary had been 
designated. 


Davison & Lanz and Carney & Hott, for Appellant. 
Exy & Buse and Henry Votumer, for Appellee. 


Deremer, J. 

The defendant is a mutual benefit society, organized under 
the laws of this State. On the 10th day of July, 1897, it issued 
a certificate of insurance on the life of Claus Behrens, payable 
to Christina Maria Behrens, her heirs or legal representatives, 
under which the beneficiary was entitled to share in the funds 
of the association to the amount of $2,000. After the issu- 
ance of the certificate the beneficiary caused the death of the 
insured (her husband), by administering to him a lethal dose 
of poison. See State vs. Behrens (lowa). Notice and season- 
able proofs of the death of the insured were made to the asso- 
ciation; but, as it failed to pay the amount promised in its 
certificate, plaintiff, as the administrator of the estate of 
Claus Behrens, deceased, commenced this action, claiming 
that, as the beneficiary took the life of the assured, she could 
not recover, and that she held the legal title to the proceeds 
of the certificate in trust for the benefit of the estate of de- 
ceased. Henry Vollmer, who received an assignment of the 
certificate from the beneficiary after the death of the insured, 
intervened in the action, and asked that the amount due on 
the certificate be paid to him. Defendant answered this peti- 
tion, pleading the facts above recited as a defense to his (inter- 
vener’s) claim, and made a motion for judgment on the plead- 
ings. This motion was sustained, and Vollmer also appeals. 


Christina Behrens, the beneficiary, has two children—Hulda 


* Decision rendered, Oct. 6, 1900. 


eee 


a ne ee 





262 Supreme Court of Iowa. [ March, 


Bendt and Paula Behrens. The former also filed a petition of 
intervention, in which she made claim to one-fourth of the 
proceeds of the certificate (one-half of ‘her interest having 
been assigned to Henry Vollmer), as an heir of the beneficiary 
named in the certificate. To this the defendant demurred, 
and its demurrer was sustained. From that ruling Hulda 
Bendt appeals. In his reply to the answer to his petition of 
intervention. Vollmer set forth the assignment made to him 
by Hulda Bendt, and asked judgment thereon for one-fourth 
the amount of the proceeds of the certificate. The motion 
filed by defendant for judgment on the pleadings, tendering 
the issues between Vollmer and the defendant, was grounded, 
among other things, on the proposition that his claim to one- 
fourth of the proceeds in virtue of the assignment from Hulda 
Bendt was not properly pleadable in a reply. 

Aside from the issues tendered by the petitions of interven- 
tion, the question presented may be stated in this wise: 
Where a certificate in a mutual benefit society is made payable 
to a third party, as beneficiary, who afterwards feloniously 
causes the death of the insured, can the administrator of the 
insured recover the benefits provided in the certificate? Be- 
fore going to that question, it is well to consider the inter- 
vener’s appeals. The certificate provides that, on satisfactory 
proof of death, and it appearing that the member was in good 
standing, and had complied with the conditions of the policy, 
the association agreed that Christina Behrens, her heirs or 
legal representatives, should be entitled to share in the bene- 
ficiary fund to the extent of $2,000. The certificate was made 
nonassignable, except by consent Of defendant’s board of di- 
rectors. It is clear that, until the death of the beneficiary, 
her heirs have no claims, as such, against the defendant. The 
amount is payable to Christina Behrens, her heirs or legal rep- 
resentatives. So long as she is alive she has no heirs, and her 
children have no claim to the insurance simply because she 
caused the death of the insured, and thus forfeited her right 
to take under the certificate. Civil death, growing out of a 
sentence of imprisonment for life, is not generally recognized 
in this country: Avery vs. Everett, 110 N. Y., 317; Baltimore 
vs. Chester, 53 Vt., 315; Frazer vs. Fulcher, 17 Ohio, 260; 
Platner vs. Sherwood, 6 Johns. Ch., 118; Cannon vs. Windsor, 
1 Houst. (Del.), 148; Coal Co. vs. Haslett, 88 Ga., 549, Kenyon 
vs. Saunders, 18 R. 1, 590; Willingham vs. King, 23 Fla., 478; 
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Davis vs. Laning, 85 Tex., 39. The children of the beneficiary 
had no right of action against the defendant, and, having no 
right, there was nothing for them to assign to another. If the 
beneficiary named in the certificate could not recover, because 
of her act in taking the life of the insured, her assignee, who 
simply stands in her shoes, cannot. That Christina Behrens, 
who took the life of the insured, cannot recover on the policy, 
is conceded. It would be a reproach to our system of juris- 
prudence if one could recover insurance money payable on the 
death of the insured, whose life he had feloniously taken. 
Certainly, one who sets fire to his own building cannot recover 
the insurance thereon, and we know of no reason why the 
maxim, “ Nullus commodum capere potest de injuria sua pro- 
pria,” should not apply. Indeed, the unbroken voice of au- 
thority is to the effect that a beneficiary in an insurance policy 
who murders the insured forfeits his rights thereunder: In- 
surance Co. vs. Armstrong, 117 U. S., 591; Association Co. vs. 
Palmer, 25 Beay., 605; Schreiner vs. High Court, 35 Ill. App., 
576, See, also, as somewhat in point, Moore vs. Woolsey, 4 
Kl. & Bl, 248; Names vs. Insurance Co. (Iowa); Society vs. 
Bolland, 4 Bligh (N. 8.), 194; Insurance Co. vs. O'Neill, 21 Neb., 
548; Ritter vs. Insurance Co., 169 U. S., 189; Hatch vs. Insur- 
ance Co., 120 Mass., 550. The only exception to this whole- 
some rule seems to be found in cases relating to the descent of 
property, where the statutes make no exceptions, as in Shellen- 
berger vs. Ransom, 41 Neb., 631; In re Carpenter’s Estate, 170 
Pa. St., 208; Owens vs. Owens, 100 N. C., 240. But see, in this 
same connection, Riggs vs. Palmer, 115 N. Y., 506. We are of 
opinion that the maxim cited applies to the case at bar, that 
contracts must be made and interpreted in the light of public 
policy, and that it is contrary to the good order of society, and 
an encouragement to crime, to allow a beneficiary who mur- 
ders the assured to receive the benefits of the insurance. Any 
other rule would furnish the strongest temptation to crime, 
and give to the party interested the most potent incentive to 
bring about the death of the insured, that he might profit 
thereby. The public has an interest in such matters over and 
beyond the individuals or societies involved, and courts are 
not bound to enforce or hold valid any contract which offends 
public morals, violates the law, or contravenes public policy. 
Had the certificate contained a provision to the effect that 
benefits would be paid in the event the beneficiary took the 
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life of the insured, it would clearly be opposed to public policy, 
and would not be enforced. If recovery were permitted by 
the beneficiary or her assignee in this action, it would be giv- 
ing the same effect to the certificate as if such a clause was in- 
cluded in the contract. Neither of the interveners, Bendt or 
Vollmer, is entitled to recover. 

2. We come now to the case made by the administrator, and 
the more important and controlling question hitherto stated. 
Public policy, as we have seen, forbids an action on behalf of 
the beneficiary or her assignee. But what becomes of the 
benefit promised to be paid on the death of the assured? Is 
the company absolved from all liability because of the murder 
of the assured, or must it pay the amount promised to some 
one, and, if so, to whom? Neither the beneficiary nor her 
children nor her assignee can recover, because of the wrong 
perpetrated by her; but does her wrong absolve the associa- 
tion from its liability? We think not. There is no provision 
in the certificate that it should be forfeited, in the event the 
insured was murdered, and no condition of any kind against 
murder. The agreement was to the effect that, in case of the 
death of the assured, the beneficiary should be entitled to a 
share in the beneficiary fund to the amount of $2,000. The 
application, which was made a part of the certificate, con- 
tained this statement: “I direct that all benefits to which I 
may be entitled from the association be paid to Christina 
Behrens, related to me as my wife, subject to such future dis- 
posal of benefits as I may thereafter direct.” It is also pro- 
vided that the certificate, if issued, should designate as bene- 
ficiary either one of the insured’s family or relatives, or his 
legal representatives, heirs, or legatees. This was in accord- 
ance with the statute in force at the time, which provided that 
“no corporation or association organized or operating under 
this act, shall issue any certificate of membership, or policy, 
unless the beneficiary under said certificate shall be the hus- 
band, wife, relative, or legal representative, heir or legatee of 
such insured member:” Acts 21st Gen. Assem., c. 65, § 7. 
The object of such insurance is to provide a benefit for the 
persons named. In ordinary life insurance contracts the as- 
sured has no property in the policy. The contract is between 
the company or association, on the one part, and the benefici- 
ary, on the other, and from the day of its issue it is the prop- 
erty of the beneficiary. By the decided weight of authority, 
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however, the beneficiary named in a certificate issued by a 
mutual benefit society has no property therein. All that he 
has during the lifetime of the assured is a mere expectancy, 
dependent on the will and act of the member. After the death 
of the member the beneficiary has a property interest, but not 
before: Society vs. Burkhart, 110 Ind., 189; Brown vs. Grand 
Lodge, 80 lowa, 287; Hirschl vs. Clark, 81 Iowa, 200. Certifi- 
cates of insurance in mutual benefit societies are contracts 
between the society and the member whose life is insured. 
During the life of the assured he has the power of appoint- 
ment, or the right to designate to whom the benefits shall be 
paid. It has been held that, if he designates one outside the 
class prescribed by the statute, this does not render the policy 
void, but the insurance in such case becomes payable to those 
who would have been entitled to it in the absence of any des- 
ignation: Shea vs. Association, 160 Mass., 289; Rindge vs. 
Association, 146 Mass., 286; Burns vs. Grand Lodge, 153 Mass., 
173; Keener vs. Grand Lodge, 38 Mo. App., 543; Palmer vs. 
Welch, 132 Ill., 141; Britton vs. Supreme Council, 46 N. J. Eq., 
102. The naming of a beneficiary, though not a bequest, par- 
takes of its nature: Phillips vs. Carpenter, 79 Iowa, 600; 
Robinson vs. Duvall, 79 Ky., 83. In Rindge vs. Association, 
supra, it is expressly held that where the assured makes a des- 
ignation of beneficiary, unlawful because of statutory inhibi- 
tion, the administrator of his estate is entitled to recover on 
the certificate for the benefit of the persons who would have 
been entitled to the insurance in the absence of any designa- 
tion; and in Ryan vs. Rothweiler (Ohio Sup.) the beneficiary 
died before the death of the assured, and it was held that the 
fund lapsed into the estate of the person who created the 
trust, and at his death became a part of his estate. The court 
followed the trust-fund doctrine, and said, among other 
things: “The question is not governed so much by the prin- 
ciple of choses in action and vested rights as by the principles, 
aims, and well-known objects of life insurance. The cases 
which hold the insurance money to be a trust fund which re- 
verts to the estate of the assured in case of the death of all 
the named beneficiaries during the lifetime of the assured give 
different reasons for the results arrived at. Some place it 
upon the ground that the person to whom the fund would 
otherwise revert has no insurable interest in the life of the as- 
sured, while others place it upon the doctrine of failure of 
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trust by the death of the beneficiary. In the case now under 
consideration, should the plaintiff in error [administrator of 
one of the deceased beneficiaries] succeed, he would recover 
the insurance money, while he manifestly had no insurable 
interest in the life of Mr. Helwig. The theory of a failure of 
trust comes with more force and stronger reasons than the 
doctrine of choses in action, so strongly argued by counsel for 
plaintiff in error. We regard the doctrine of choses in action 
as not fully applicable, because it conflicts in many cases with 
the controlling doctrine of insurable interest. Upon princi- 
ple, therefore, and aside from any statute on the subject, we 
think that in this case the policy reverted to Mr. Helwig [the 
assured], and at his death became a part of his estate. It 
seems to us that this was the manifest intention and under- 
standing of all the parties interested, and that the result is 
just and equitable. While there may have been a vested in- 
terest, it was an interest not in possession, but in expectancy, 
liable to be diverted from the insured before the death of the 
assured. We, therefore, hold, both upon principle and a con- 
struction of the statute, that upon the death of the wife and 
daughter the property reverted to Mr. Helwig [the assured], 
and at his death became a part of his estate.” In Bancroft vs. 
Russell (Mass.) the insurance was payable to a trustee, for the 
benefit of the wife of the assured. The wife died before the 
husband, who was the assured, and it was held that there was 
a resulting trust in favor of the assured’s estate. See, also, 
Haskins vs. Kendall (Mass.). Commenting on this last case, 
Mr. Bacon, in his work on Benefit Societies (2d Ed., par. 248a), 
says: “Conceding the rule to be that, if the person desig- 
nated as beneficiary die in the lifetime of the member, a lapse 
of the designation results, it has been held that, under the 
rules of the society, the benefit generally will not revert to the 
society, but a resulting trust accrues for the benefit of either 
those designated by the laws of the association to receive in 
case of failure of designation, or for those entitled to take as 
heirs of the member under the statutes of distribution.” We 
are not entirely without precedent in our own cases. In New- 
man vs. Insurance Co. (76 Iowa, 61) the certificate was to be 
made payable to devisees named in the will of the assured. 
He failed to make the designation, and his administrator 
brought suit against the society. We held that the company 
was not released, and said: “Surely, the defendant ought 
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not to seek to avoid its obligation by the alleged failure of 
beneficiaries. If he made no last will and testament, the right 
to the avails of the life insurance would descend to his heirs, 
the same as any other property or chose in action.” Defend- 
ant obligated itself to pay on the death of the assured, and it 
ought not to be held that the act of the beneficiary forfeited 
all claim under the policy. The wife cannot recover, because 
it is contrary to public policy to allow her to enforce the 
claim. But this rule of public policy ought not to be extended 
so as to defeat all claims on the policy. We have seen that 
when there*has been no designation, or an illegal designation, 
or a designation of a person as beneficiary who dies before the 
death of the assured, the association holds the money in trust 
for the benefit of the estate of the assured. Following this 
doctrine to its logical conclusion, it seems to us that, when 
the beneficiary named is prohibited from taking, because of 
her own wrong, a trust arises, that will be enforced in a 
proper case. This trust is created in favor of the husband’s 
estate, and takes effect by reason of the crime of the wife, 
which destroys the trust in her favor. In so far as she is con- 
cerned, the trust is destroyed by her crime, and in consequence 
a resulting trust in favor of the husband’s estate is allowed. 
If we treat the designation of a beneficiary as akin to a be- 
quest, the same result follows; for a lapsed legacy descends 
to the heirs of the testator. Moreover, the fund was created 
or collected by the defendant for the benefit of the persons or 
classes named in the statute. True, it is to pay this fund to 
such person or persons of this class as may be designated by 
the assured; but, if no one is selected, it is, nevertheless, a 
trust fund to be paid to the estate of the assured, for the 
benefit of one of the classes or persons named. No one will 
doubt the proposition that whenever property is produced by 
payments made by one, that are to be held in trust for an- 
other, and that trust fails, or is satisfied, a resulting trust 
arises in favor of the party making the payments, or his 
estate. The celebrated case of Cleaver vs. Association (1892, 
1 Q. B. Div., 147), growing out of the Maybrick Case, is much 
like the one at bar; and it was there held that, notwithstand- 
ing Mrs. Maybrick, who murdered her husband, was named as 
beneficiary in his certificate of insurance, and could not re- 
cover from the insurance company, still the insurance money 
formed a part of her husband’s estate, and could be recovered 
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by his administrator. That decision meets with our approval, 
and we have no hesitation in following it. See, also, In re 
Conrad’s Estate (89 Iowa, 399), where the beneficiary died be- 
fore the assured, that the fund should be disposed of according 
to the laws of descent. When Mrs. Behrens caused the death 
of her husband, all her rights under the policy ceased, and the 
trust in her favor was, by that act, annulled, but the obliga- 
tion of the company to pay the promised benefit was not can- 
celed. Absolution from payment to Mrs. Behrens was brought 
about by her own conduct, which prevented her from recover- 
ing because of public policy. But the interest in the benefits 
to which the assured was entitled from the association was 
not destroyed. We have no occasion to determine whether or 
not Mrs. Behrens can take anything through the adminis- 
trator, as that question is not before us. It will be time 
enough to consider it when it is properly presented. None of 
the cases relied on by appellant are in point. The question 
here decided was not raised in Schoep vs. Insurance Co., 104 
Iowa, 354. McClure vs. Johnson (56 Iowa, 620) involved no 
such question as is here presented. Ordinarily the proceeds 
of a policy of insurance payable to another than the assured 
do not constitute assets of his estate, and cannot be disposed 
of by will. The judgment of the District Court is correct, and 
it is affirmed. 
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SUPREME COURT OF NORTH CAROLINA. 


HOFFMAN Er AL. 
v8. 


STANDARD LIFE & ACCIDENT CO.* 


The insured under an accident policy was classified and described as a freight 
flagman, not coupling or switching by occupation. The policy provided 
for payment of only a pro rata in case of occupation more hazardous than 
that stated. 

Held, That occasional acts of coupling did not render the occupation more 
hazardous. ; 

Held, That where there was evidence that the classification was made by the 
agent to whom insured explained the facts, it was error to refuse to in- 
struct the jury that if such was the case the company was bound by the 
acts of the agent. 

Held, That evidence of the agent as to a verbal agreement with insured that 
if injured by coupling only a reduced amount should be paid was inad- 
missible to vary the written contract. 


Jones & Trterr and A. G. Manavum, for Appellanis. 
Geo. F. Bason, for Appellee. 


Monreomery, J. 
The defendant, in January, 1899, was engaged in the busi- 
ness of insuring railroad employees against accidents in their 
respective occupations, the risks and rates being classified ac- 
cording to the several occupations of the employees. The 
plaintiff, M. P. Hoffman, is the beneficiary in a policy or con- 
tract of that nature, issued by the defendant to C. J. Craig, 
who was killed in the service of a railway company on the 31st 
of January, 1899, and this action was brought to recover the 
amount alleged to be due under the contract. Craig, in his 
application for the insurance, represented to the defendant 
that his occupation was “freight flagman, not coupling or 
switching,” and the policy was issued to him as “ freight flag- 
man, not coupling or switching by occupation.” He was in- 
sured “against bodily injuries’ sustained through external, 
violent, and accidental means,” and in case of death from such 
injuries the amount which he would be entitled to receive 
from the defendant was $1,000. At the time of the death of 
the insured he was engaged in the same occupation as he was 
when he was insured, the premiums had all been paid, and 
proper notices and proofs of death had been given. There is 


* Decision rendered, Dec. 19, 1900. 
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an agreement constituting a condition in the policy, however, 
which is in these words :— 

If the insured is injured, fatally or otherwise, by any occu- 
pation or exposure classed by this company as more hazard- 
ous than that stated above, the company’s liability shall be 
for such principal sum or weekly indemnity as the premium 
paid by him will purchase at the rate fixed for such in- 
creased ‘hazard. 

The plaintiff was killed while in the act of “ putting in a 
slack pin,” which act is the placing an extra pin behind the 
one already in use to couple cars, to take up the slack. In the 
original answer the defendant set up two defenses,—the first 
that the insured fraudulently misled the defendant in the pro- 
curing of the policy, in that he represented himself in his ap- 
plication to be “a freight flagman, not coupling or switching,” 
when he knew that the representation was false; that at the 
time of the representation he was in the employment of the 
Southern Railway Company as a freight flagman, and was 
constantly required to couple cars and to switch; and that 
the defendant, not knowing the truth of the matter, and trust- 
ing to the representations of Craig, was induced to issue the 
policy to him, which it would not have done had it known that 
his duties were those of a brakeman or switchman. The sec- 
ond defense was that, as the assured was killed while in the 
act of coupling cars, the loss was to be adjusted under the 
condition already mentioned and quoted, the amount to which 
he was entitled being not $1,000, but $270. The defendant 
afterwards filed an amended answer, by which the first de- 
fense set out in the original answer was abandoned and 
stricken out, and a new and an additional defense was pleaded. 
The new defense was, in substance, this: That at the time 
the policy was issued it was agreed verbally between the 
agent (Dunbar) of the defendant and the insured that, if the 
insured should be killed while performing the duties of flag- 
man, the beneficiary should receive the $1,000, or, if injured, 
he would be entitled to $7.50 per week for the injury; but 
that, if he was killed or injured while in the act of coupling or 
switching, his beneficiary would get $270 for death, or he 
would get $6 a week if only injured. The language of the new 
cause of action is as follows: “That at the time the said ap- 
plication was made and said policy issued the said Craig, the 
assured, had before him the classification of risks of defendant 





1901.] Hoffman et al. vs. Standard Life & Accident Co. 271 


company, and was fully advised by A. 8. Dunbar, the agent of 
defendant, who received said application and issued said 
policy, that he could take his choice of insuring as ‘ flagman 
of freight train, not coupling or switching,’ in which case he 
would have to pay $27 premium, and then, if he should be 
killed or injured while engaged in the discharge of the duties 
of such flagman other than coupling or switching, his indemnity 
would be $1,000 for death, or $7.50 per week for injury; or he 
could insure as a freight brakeman simply, in which latter 
case he would have to pay $30 premium, which would secure 
him an indemnity of $300 in case of death, or $6 per week in 
case of injury. It was further fully explained to said Craig 
that if he insured as ‘ freight brakeman’ he could in no event 
get a greater indemnity than the $300 for death, or $6 per 
week in case of injury, whereas if he insured as he did; to wit, 
‘as fiagman of freight train, not coupling or switching,’ he 
would, if killed or injured while discharging the duties of 
coupler or switchman, still get so much of the $300 for death, 
or $6 per week for injury, as the premiums he paid; to wit, $27, 
would pay for,—that is, he would, in any event, get 27-30 of 
$300 for death, or the $6 per week for injury; and that, fully 
understanding the whole matter, the said Craig decided to 
insure.as he did.” The contention on the part of the defend- 
ant in respect to the second defense in the original answer 
(the first defense having been abandoned, as we have seen) is 
this: That Craig having been insured as a flagman, not 
coupling or switching, and having been killed while engaged in 
putting in a slack pin,—which the defendant contends is, in 
law, coupling,—cannot recover the full amount mentioned in 
the policy, for the reason that, under the condition in the 
policy he was reduced, when he was engaged in putting in a 
slack pin, to the class of freight brakemen, a more hazardous 
class than the one in which he was insured; and that the 
plaintiff, under the condition in the policy, can only recover 
$270, the amount which a freight brakeman could recover upon 
the payment of a premium equal to that paid by the insured. 
That contention of the defendant may be further simplified, 
thus: That the words of the policy, “ not coupling or switch- 
ing by occupation,” so far as the recovery of the full amount 
named in the policy is concerned, mean not coupling or switch- 
ing at all, under any circumstances. The plaintiff’s insist- 
ence, on the other hand, is that the language used by the de- 
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fendant in the policy, “not coupling or switching by 
occupation,” does not mean that the insured should not couple 
or switch occasionally or exceptionally, under stress of cir- 
cumstances, but that he should not habitually, or as an occu- 
pation, couple or switch; that the classification of risks made 
by the defendant is based on occupations, and not acts. Look- 
ing at the matter, then, without yet considering the effect of 
the alleged parol agreement between the defendant and the 
insured, we are of the opinion that the defendant’s contention 
is not the law in the case. We'think that the language of the 
policy referred to has reference to occupations, to employ- 
ments, and not to isolated or individual acts. It may be that 
some ambiguity is produced by the word “ exposure,” which is 
used in the condition just after the word * occupation,” but, 
looking at the entire policy, and considering its aim and ob- 
ject, it must be that the word is used in the sense of the risks 
arising from a business, occupation, or employment: Stone’s 
Adm’r vs. Casualty Co., 34 N. J. Law, 371; Fox vs. Associa- 
tion, 96 Wis., 390. In the last-named case, Fox was insured as 
“supervisor of lumber mill, not working.” He was killed 
while cutting a tree in the woods, where he was aiding in get- 
ting logs for the sawmill. The company had classifications of 
risks; one class known as “lumber men in the woods,” and 
another “supervisor of a lumber mill, not working.” The 
death indemnity was twice as great in favor of the last-named 
class over the first named. The language of the condition was 
precisely the same as the language in the condition of the 
policy we are now considering, and the court said: ‘“ By the 
scheme of insurance under which the contract in question was 
made, acts and exposures were not classified; occupations 
were. The term ‘exposure’ does not appear on that account 
to have any particular legal significance, if any. The classi- 
fication was solely of occupations. The question here pre- 
sented has been repeatedly before the courts, and it has been 
uniformly held that a particular exposure under such a con- 
dition of insurance, though not in pursuit of, and as a part of, 
the business or occupation mentioned in the certificate, is not 
material to affect the liability of the assurer.” That part of 
the case is, however, from our view, of little consequence, for 
the reason that the jury found from the evidence that the oc- 
cupation of the insured was that of both flagman and coupler. 
But the plaintiff insists that the defendant company through 
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its agent, Dunbar, who issued the policy, knew that the in- 
sured, though his chief business was that of a flagman, was 
also engaged in the business—the occupation—of coupling 4 
cars when he was not flagging, at the time the policy was is- 
sued; that by the evidence of Dunbar himself it appeared that 
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by the defendant, and that, if the classification was an erro- ‘ 
neous one, the defendant was bound by it. There was such 
evidence, and his honor should have submitted that phase of 
the case to the jury, with an instruction to that effect, as re- 
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quested by the plaintiff: Nibl., Ben. Soc. & Acc. Ins., § 414; 4 
Carpenter vs. Accident Co., 46S. C., 541. It seems from the if 


statement of the case on appeal that the defendant’s real con- a 
tention was over the defense set up in the amended answer,— 4 
the alleged parol agreement between the agent, Dunbar, and 
the insured. It was stated in the case on appeal that the de- 
fendant admitted that Craig, the insured, was engaged in the ve 
same occupation when killed as he was when insured. His 
honor permitted the agent, Dunbar, to give evidence of the al- 
leged parol agreement, and instructed the jury as follows: 
“If the jury believe the evidence of Dunbar as to what took 
place between him and Craig at the time of making the appli- 
cation, and that the schedules were classified, the premiums 
charged, and the amounts to be paid in case of death, as ap- 
pears in the book (Exhibit C), and also believe the evidence 
relating to the duties of flagman, brakeman, and switch- 
man, this evidence, taken in connection with the policy 
and application, shows that the only reasonable construc- 
tion of the contract between defendant company and Craig, 
in so far as it relates to the case, was that, in consideration 
of the premium of $27, defendant was to pay beneficiary 
named in policy $1,000 in case of death caused by external, 
violent, and accidental means while engaged in the occu- 
pation of flagman other than performing duties of coupling 
and switching; and in case of death so caused while engaged 


in coupling and switching, defendant was to pay 27-30 of $300. 4 
And if the jury should further find that the deceased was if 
killed by violent, external, and accidental means while at- i 
tempting to take up the slack between cars, and which would iM 


have the effect of strengthening the coupling, the issue should 
Vou, XXX.—18. 


274 Supreme Court of Wisconsin. [ March, 


be answered, ‘$270, less premium admitted to be due un- 
paid.” We think that the instruction was erroneous. The 
verbal agreement entirely altered the contract as it appeared 
in the policy of insurance, and evidence of it ought not to have 
been received. New trial. 

Faircloth, C. J., dissents. 


SUPREME COURT OF WISCONSIN. 


BRANDT 
v8. 


BERLIN FARMERS’ MUT. F. & B. V. CO.* 


The policy of a town mutual company insured dwelling, stables, etc., and 
among other things hay and grain. The application which was a part of 
the policy described the location of the buildings to be insured on a 
farm occupied by insured. Afterwards he rented another farm a mile 
away. The statute forbids such companies from insuring farm products 
other than such as are on the premises. 


Held, That the premises were limited to those in contemplation of the parties 
when insuring, and hay and grain on the rented farm were not covered. 


Statement of facts by Dopar J. 


Respondent, a town mutual fire insurance company, on 
May 17, 1898, issued to appellant its policy, to run for five 
years, upon real and personal property; to wit: Dwelling 
house, $600; furniture and clothing, $100; surplus produce, 
$25; stables, $60; hay, fifteen tons, $90; grain, $50; two 
horses, $132,—and other articles and stock. The policy was 
based upon an application in which the same items of prop- 
erty are set forth, and which contained the direction :— 

<xposures: Describe the relative situations of the build- 
ings to be insured, and all other dangers within 75 feet. 

Also, “ Make a diagram of the situation upon the other side 
of this sheet.” The diagram was of section 32, town 30, range 
6, divided into forty-acre parcels, upon which a stable and 
house were marked as in the S. W. } of the 8S. W. 4. At date 
of policy and thereafter appellant owned and resided at tlie 
place designated on the plat, and had there articles equiva- 
lent to the descriptions in the policy and application. The 

* Decision rendered, Nov. 16, 1900. 
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following year he rented, in addition, the Burmeister farm, 
situated in section 30, something more than a mile away, and 
raised crops thereon, including hay and grain, which were 
stored in the buildings on the rented premises, and which, on 
August 23, 1899, were destroyed by fire resulting from light- 
ning, to an amount exceeding the items of hay and grain 
specified in the policy. The only question raised on appeal is 
whether the policy covered hay and grain so situated. The 
court directed a verdict for defendant, from a judgment on 
which plaintiff appeals. 


L. Marcuerti (Mylrea & Bird, of counsel), for Appellant. 
Bump, Kreutzer & Rosensperry, for Respondent. 


Donee, J. (after stating the facts). 
Section 1931, Rev. St., prohibits town insurance companies 
from insuring 


Any property other than detached buildings and their con- 
tents; farm buildings and their contents; live stock in pos- 
session or running at large; farm products on premises, 
and farming implements. 


This statute, of course, entered into and became part of every 
policy written by the respondent; and the present policy in- 


, 


sures, therefore, “ hay on premises ” and “ grain on premises.” 
At the time of the policy, appellant had hay and grain on the 
premises mentioned in his application. At the time of the 
loss he had hay and grain on those premises, and also other 
hay and grain on other premises. It seems too obvious for 
much debate that the words “ on premises,” by statute incor- 
porated into the contract, if they have any force at all, must 
have been understood and intended to apply to the premises 
then in contemplation of the parties. At that time there was 
no room for ambiguity, for appellant had no other premises. 
The words are restrictive. But for them, a contract to insure 
appellant against loss by fire to his hay or grain would be per- 
sonal, and not affected by considerations as to where the 
property might be: Sawyer vs. Insurance Co., 37 Wis., 503. 
Thus understood, the contract, when written, insured hay and 
grain on those premises, and nowhere else. Purchase or leas- 
ing of other premises by appellant a year afterwards could 
not change the meaning of the contract already in existence, 
when no such act was in contemplation of the parties at the 
time of contracting. The policy meant the same thing in 
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August, 1899, as in May, 1898, and excluded from its terms 
farm produce elsewhere than on the premises in section 32. 
The construction contended for by appellant would give him 
insurance against double risk at the price paid for single risk 
by his fellow policyholders,—a result too unfair and unreason- 
able to permit belief that either the policy or the statute con- 
templates it. The conclusion of the court below that appel- 
lant’s loss was not covered by the policy sued on was correct. 
Judgment affirmed. 


SUPREME COURT OF NORTH CAROLINA. 


SHOAF kT AL. 
v8. 

PALATINE INS. CO.* 

A contract of reinsurance provided that the reinsurer assumed all liability on 
the risks of the reinsured company, but stipulated to pay the reinsured 
company only after recovery had against it in actions which it agreed to 
‘defend and bear the costs of, and that the contract should only be effective 
between the parties, that no policyholder should be entitled to enforce it 
against the reinsurer. 

Held, That though not a party to the contract, a policyholder is entitled to 
sue the reinsurer direct where, as here, the liability is explicitly assumed, 
and the companies could not defeat this right by a stipulation between 
themselves. 


Gienn & Manty and Burwett, Watker & Canster, for Appellant. 
Watson, Buxton & Watson, for Appellees. 
Farrctorn, C. J. 
Prior to October, 1898, the Merchants’ & Manufacturers’ 
Fire Insurance Company of Baltimore City, in the State of 
Maryland, issued its policies of insurance on the property of 
the plaintiffs in the town of Salem, N. C., with the usual stipu- 
lations and conditions, and received the premiums therefor 
from the plaintiffs. During the life of said policies; to wit, 
on October 4, 1898, the said Merchants’ Company and the Pala 
tine Fire Insurance Company of Manchester, England, doing 
business in this State, entered into a written contract of rein- 
surance, in which the Palatine Company agreed to reinsure all 
outstanding risks of the Merchants’ Company for loss or dam- 


* Decision rendered, Dec. 11, 1900. 
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age by fire, etc., on any property located in the United States 
and Canada, and assumed all liability under any outstanding 
policies or risks theretofore written by said Merchants’ Com- 
pany, and on any policy or risk that might be written by the 
Merchants’ Company before November 1, 1898, the latter busi- 
ness to be for the benefit of, and under the direction of, the 
Palatine Company, which company assumed all expenses and 
taxes connected therewith, and all said risks and policies are 
reinsured by the Palatine Company. In consideration of such 
reinsurance, the Merchants’ Company agreed to pay one-half 
of the unearned gross pro rata premiums on all policies in 
force on October 1, 1898, to furnish complete schedules of all 
policies, to retire from business, and to transfer and deliver 
its good will, right, title, and interest in its business, daily re- 
ports, indorsements, registers, and books of record to the 
Palatine Company, except office fixtures, furniture, etc., with 
a provision of release on failure to perform the obligations of 
said contract. The tenth article of said reinsurance contract 
provides that it shall only be effective as between the parties 
thereto; that no holder of a policy in the Merchants’ Company 
shall be entitled to enforce this contract against the Palatine 
Company; that the holders of such policies shall prosecute 
against the Merchants’ Company any claim arising under said 
policies; and the Palatine Company 

Agrees to pay all such claims legally arising and duly 

proved; and, further, in case of any contest arising in con- 

nection with, or suit being brought for or on, any such 
claim, said Palatine Company agrees to defend the same, 
and pay all costs and expenses incident thereto. 

This agreement was signed by the two companies, and the 
plaintiffs were not parties thereto. Subsequently the insured 
property was destroyed by fire, and the plaintiffs, having per- 
formed the conditions of their policy, instituted this action 
against the Palatine Company alone. 

The question is, can the plaintiffs, upon these facts, main- 
tain their action? This question has not, until now, been be- 
fore this court. There is some diversity of opinion in the de- 
cisions of the courts in our sister States, and the general 
authorities. There is no question raised as to the validity of 
the insuring and reinsuring contracts, each being in due form, 
and supported by a valuable consideration. A policy of fire 
insurance is a contract of indemnity (Darrell vs. Tibbitts, 5 Q. 





278 Supreme Court of North Carolina. [ March, 


B. Div., 560); and such contract gives the insurer an insurable 
interest, in the property insured, coextensive with its liability. 
(New York Bowery Fire Ins. Co. vs. New York Fire Ins. Co., 
17 Wend., 359.) A contract of reinsurance seems to be a union 
and blending of the business of the two companies, presuma- 
bly for the advantage of each party. The reinsurer absorbed 
the estate and rights of the reinsured, and assumed the risks 
and liabilities of the reinsured, with the privilege of the rein- 
sured, in the present case, to continue issuing new policies for 
a time specified, with the same rights and liabilities under the 
new policies as under those already outstanding; this to be 
done for the benefit of, and under the direction of, the defend- 
ant. The plaintiffs were neither a party to, nor in privity 
with, said contract. The question is, have they an interest in, 
or arising out of, the contract? The defendant is bound to 
indemnify the reinsured for all risks and loss, and the rein- 
sured, at the same time, is bound to indemnify the plaintiffs 
for risk and loss. Does the defendant’s liability inure to the 
benefit of the plaintiffs, and, if so, can the plaintiffs directly 
enforce their claim for loss against the defendant? The un- 
earned premium at the date of the contract was a part of the 
consideration passing to the defendant for its risk and lia- 
bility assumed. In this unearned premium the plaintiffs had 
an interest at the time of the reinsurance. 

The principle sanctioned by several respectable authorities 
is this: If A., on receipt of a good and sufficient considera- 
tion, agrees with B. to assume and pay a debt of the latter to 
C., then C. may maintain an action directly on such contract 
against A., although C. is not privy to the consideration re- 
ceived by A. The case before us seems to come within the 
same principle. Our Code (section 177): provides that every 
action must be prosecuted in the name of the real party in in- 
terest, etc. In all the cases close attention is given to the 
language of the agreement. In the present case the defend- 
ant expressly assumes the liability in case of loss, but agrees 
to pay to the Merchants’ Company only after claims have 
been duly proved in an action against the Merchants’ Com- 
pany. The defendant also agrees, in the event of such litiga- 
tion, * to defend the same, and pay all costs and expenses inci- 
dent thereto.” We see no reason why the plaintiffs should be 
required to first sue the Merchants’ Company, and then, in 
case of that company’s insolvency, have to sue the defendant 
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on its contract. The defendant has all the means and in- 
formation necessary to make a just defense. 

We can see no reason why the plaintiffs may not do directly 
that which, it must be admitted, they can do indirectly, nor do 
we see how the defendant is prejudiced thereby. The defend- 
ant suggests no such danger, but relies solely on the ground 
that it has no contract with the plaintiffs. Johannes vs. In- 
surance Co. (66 Wis., 50) is decisive on this question. It does 
not appear clearly, either from the statement or the opinion, 
whether the promise was to pay the loss to the insured or the 
reinsured, but the reasoning in the opinion does not consider 
that matter material. It is the implied right, arising out of 
the express agreement of the defendant, that enables the 
plaintiffs to maintain the action. The defendant relies on the 
provision in article 10 of its contract as a protection against 
any action of the plaintiffs against that company. If the 
plaintiffs have a right to sue the defendant, as we think they 
have, the two companies cannot, by any agreement between 
themselves, to which plaintiffs are not a party, defeat that 
right. 

There are numerous objections to evidence, exceptions, and 
prayers for instruction. Some relate to communications be- 
tween plaintiffs’ attorneys, and Harris, the general agent, and 
Ballard, an assistant manager. of the defendant and the Mer- 
chants’ Company. These letters were written pending, and 
in connection with, the work of adjusting the loss caused by 
the fire, and have no material bearing on the present question. 
Carefully reading the evidence, we find no incompetent evi- 
dence admitted on any material matter. The issues found in 
favor of the plaintiffs dispose of most of the questions raised 
by the exceptions. 

Another exception is the refusal of his honor to charge, on 
the third issue, “ that there is no evidence of reinsurance by 
the defendant upon which it can be liable directly to the plain- 
tiffs in this suit, and the jury will answer the third issue, 
‘No”” Another exception is that his honor refused to dis- 
miss the action, on motion, under Acts 1897, ¢. 109. These 
exceptions are met by what we have stated above. The de- 
fendant says, in its brief and oral argument, that “ the first 
and leading question in the case relates to the right of the 
plaintiffs to sue the defendant upon the policies, and to the 
liability of the latter, even if a good cause of action upon the 
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policies has accrued to the plaintiffs.” That is the crucial 
point in the case, and that we have considered. Our conclu- 
sion on that point, already stated, renders further investiga- 


tion unnecessary. Affirmed. 
° 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


QUINSIGAMOND LAKE STEAMBOAT CO. 


v8. 


PHENIX INS. CO. oF BROOKLYN. | 


SAME 
v8. 


PHEENIX INS. CO. or HaRTFoRD.* 


A local board, of which insurer was a member, voted that a hotel which had 
become vacant might remain so free of charge. 


Held, That in the absence of any privity between insurer and insured, the 
former was not estopped from setting up a policy stipulation against such 
vacancy. 


W. A. Guz and H. Parser, for Plaintiff. 
F. B. Smirx, L. H. Gace, Jz., W.S. B. Hopkins, and F. F. Dresser, 
for Defendants. 


Know ton, J. 

The additional evidence introduced at the last trial of these 
cases does not materially change the aspect that they assumed 
when they were last before us, which appears in the report in 
172 Mass., 367. It still appears that the action of the board 
of underwriters could not change, and did not purport to 
change, the contracts between the plaintiff and the defendant. 
It was merely permissive, intended to give authority to insur 
ance companies to continue insurance on the property while 
the building remained vacant, on terms that were not per- 
mitted before. There was no dealing or communication be- 
tween the plaintiff and the defendant’s agents in regard to it. 
There was nothing on which to found an estoppel against the 
defendant, for neither the defendant nor its agents knew that 
the plaintiff was relying if it did rely, on the supposed consent 
* Decision rendered, Oct. 19, 1900. cress : rive 7 
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of the defendant that the building should remain vacant with- 
out affecting the insurance. There was no privity between 
the plaintiff and the defendant in reference to the action of 
the board of underwriters, and neither of them was affected 
by it, except as they were relieved from a rule that previously 
limited the right of the companies to continue policies on un- 
occupied buildings without charging an additional premium. 
The ruling that there was no evidence which would warrant 
verdicts for the plaintiff was correct. Exceptions overruled. 


UNITED STATES CIRCUIT COURT. 


S. D. New York. 


GADD 
v8. 


EQUITABLE LIFE ASSUR. SOC.* 


The apportionment of tontine surplus, as made by a company under a policy 
provision that the policy should be entitled to its share of the surplus 
“ apportioned by the company,”’ will not be reviewed by the courts unless 
fraud or irregularity in the procedure is shown. 


Arruur 8. Luria and Raps J. Moszs, for Plaintiff. 
Wim B. Hornsiower and Cuarzes B. Atexanper, for Defendant. 


Wuee ter, D. J. 
The policy in question was made subject to provisions as a 
part of the contract :— 


(1) That this policy is issued under the tontine savings 
fund plan, the particulars of which are as follows: (2) That 
the tontine dividend period for this policy shall be com- 
pleted on the 15th day of May, in the year eighteen hundred 
and ninety-nine. (4) That all surplus or profits derived from 
such policies on the tontine savings fund assurance plan as 
shall not be in force at the date of the completion of their 
respective tontine dividend periods shall be apportioned 
equitably among such policies as shall complete their ton- 
tine dividend periods. (5) That upon the completion of the 
tontine dividend period on May 15, 1899, provided this policy 
shall not have been terminated previously by lapse or death, 
the said George Gadd shall have the option either: First, 
to withdraw in cash this policy’s entire share of the assets; 


* Decision rendered, Nov. 22, 1899. 
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i. e., the accumulated reserve, which shall be seventeen 

hundred and eleven dollars and seventy-seven cents,—and, 

in addition thereto, the surplus apportioned by this society 
to this policy. 

The complaint alleges that the defendant represented as an 
inducement to taking the policy that:— 

“'Tontine savings fund policies are policies in which the ex- 
cess of the premiums received over the claims by death and 
expenses remains with the society for ten or more years, to be 
accumulated for the sole benefit of the surviving members, 
among whom it is to be divided exclusively at the end of the 
stipulated time.” ‘“(15) That the total amount apportioned 
by the defendant to the plaintiff’s policy is $1,711.77 for re- 
serve and $847.08 as alleged portion of surplus, while the 
actual results shown by substitution of the actual experience 
of the company shows that, in addition to the reserve of $1,- 
711.77, there had been actually earned by plaintiff’s. policy, as 
its portion of lapses, interest, etc., set forth in the preceding 
tabular statement, the further sum of $2,045.40 from these 
sources alone.” “(18) That the defendant has violated its 
contract with plaintiff, in that it has failed and refused to, 
equitably or otherwise, apportion to the tontine savings fund 
class all the profits accruing to said class, but has arbitrarily 
withheld over two-thirds of said profits, and apportioned the 
residue only in such manner that the plaintiff is deprived of 
the benefits of lapses occurring in the last year over an as- 
sumed rate of lapses which is less than the actual amount. 
(19) Plaintiff has demanded of the defendant that it comply 
with its contract to equitably apportion all the surplus, but 
the defendant, instead thereof, has only apportioned $847.08, 
while the true amount exceeds $2,045.40. (20) Plaintiff elects 
to withdraw his entire share of the assets of the defendant, 
and has so notified the defendant, but the defendant refuses to 
pay plaintiff any sum in excess of $2,558.85, while the sum 
actually due the plaintiff exceeds $3,757.17, to plaintiff’s dam- 
age $5,000. Wherefore, plaintiff demands judgment for the 
sum of five thousand ($5,000) dollars, with interest from May 
25, 1899, together with the costs of this action.” 

Thus this action appears to be brought for the breach of an 
agreement that all the surplus derived from this class of poli- 
cies should be apportioned equitably among this and other 
policies that had completed their tontine dividend . periods, 





1901.) Gadd vs. Equitable Life Assur. Soc. 283 


and that the plaintiff might withdraw, in addition to the ac- 
cumulated reserve, the surplus apportioned by the defendant 
to this policy. The principal question is, whether the plain- 
tiff can, in this action, recover damages of the defendant for 
not including in the division all that may be shown to be such 
surplus. The ultimate agreement as to the amount he should 
have the right to withdraw, in addition to the accumulated 
reserve, was the surplus apportioned by the defendant to the 
policy. In Greef vs. Assurance Soc. (decided by the State 
Court of Appeals October 3d, N. Y.), the agreement there ap- 
pears to ‘have been that the policy, during its continuance, 
should be entitled to participate in the distribution of the sur- 
plus of this society by way of increase to the amount insured 
according to such principles and methods as might, from time 
to time, be adopted by the society for such distribution; and 
the complaint demurred to appears to have alleged that, ac- 
cording to the principles and methods adopted, there was a 
surplus applicable to the policy which would make the sum 
distributed to it $7,087.38 greater; but the demurrer was sus- 
tained. In Railroad Co. vs. Nickals (119 U. 8., 296) there was 
to be a noncumulative dividend of 6 per cent on preferred 
stock, in preference to any on common stock dependent on the 
profits of each particular year as declared by the board of di- 
rectors, who declared in their report for one year “a net profit 
from the operations of the year of $1,790,620.71,” but they de- 
clared no dividend on the preferred stock, and the preferred 
stockholders were held not entitled to share in these profits. 
The principles of those cases appear to cover this, and to show 
that the action of the body agreed upon in ascertaining the 
surplus cannot be reviewed in an action to recover the dis- 
tributive share without showing fraud or irregularity in its 
procedure. While the complaint only alleges a refusal to pay 
any sum in excess of $2,558.85, as it sets up that the sum 
actually due exceeds $3,757.17, with an ad damnum of $5,000, 
the whole sum appears to be sued for, and a judgment for the 
defendant on this complaint might be a bar to the whole. In 
this view the demurrer must be overruled as to this undisputed 
amount, but it should be without prejudice to a motion for 
leave to bring the money into court for the plaintiff, and have 
the demurrer sustained. Demurrer overruled as to undisputed 
sum of $2,558.85, without prejudice to motion for bringing 
that sum into court, and having demurrer sustained. 





Be ea Se he on igs ee ah eens. 


United States Circuit Court. 


UNITED STATES CIRCUIT COURT. 


8S. D. New YorK. 


MILLER 
v8. 


FIDELITY & CASUALTY CO.* 


The policy insured against bodily injuries through external, violent, and ac- 
cidental means, and excepted injuries from poison or anything acciden- 
tally orotherwise taken, administered, absorbed, or inhaled, or the results 
of disease or bodily infirmity. 


Held, That the swallowing of hard and pointed articles of food, which, by 
reason of a weakened condition of the tissue through previous illness 
perforated the intestines and caused death, was an accidental injury 
within the policy. 


E. Spencer Miter, for Plaintiff. 
S. Srpney Carrere, for Defendant. 

WueEE Ler, D. J. 
The policy in question runs that the defendant 


Does hereby insure Hobart Miller, residing in Coeburn, 
county of Wise, and State of Virginia, by occupation law- 
yer, classified by the company as A special for the term of 
twelve months, in the amount of five thousand dollars, 
principal sum, against bodily injuries sustained through ex- 
ternal, violent, and accidental means, as follows: If death 
shall result within ninety days from such injuries, inde- 
pendently of ail other causes, the company will pay the 
principal sum of this policy to the legal representatives of 
the assured. This insurance does not cover disappearances ; 
nor war risk; nor voluntary exposure to unnecessary dan- 
ger; nor injuries, fatal or otherwise, resulting from poison 
or anything accidentally or otherwise taken, administered, 
absorbed, or inhaled; nor injuries fatal, or otherwise, re- 
ceived while, or in consequence of having been, under the 
influence of, or affected by, nor resulting directly or indi- 
rectly from, intoxicants, anzsthetics, narcotics, sunstroke, 
freezing, vertigo, sleepwalking, fits, hernia, or any disease 
or bodily infirmity. 
The complaint alleges that the policy was in full force and 
effect on the 1st day of July, 1898, and :— 
“Fourth. That on the first day of July, 1898, at Coeburn, 
Wise County, Virginia, said Hobart Miller accidentally sus- 
* Decision rendered, Nov. 22, 1899. 
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tained bodily injuries by swallowing certain hard, pointed, and 
resistant substances of food, which substances accidentally, 
by reason of the force and manner with which they came in 
contact with the intestinal tissue of the said Hobart Miller, 
and accidentally, by reason of a weakened condition of the 
said tissue, caused by illness from which the said Hobart Mil- 
ler otherwise had recovered, of which weakened condition the 
said Hobart Miller had no knowledge, so perforated and 
wounded his intestinal canal as to cause his death at said 
Coeburn within ninety days after the receipt of the injuries 
aforesaid; to wit, on the 11th day of July, 1898.” 

The hard, pointed, and resistant substances of food appear, 
from the allegations to have been external, violent, and acci- 
dental means, for they originated outside of the body, and 
were accidentally violent, although the accidental effect took 
place within. The insurance is not, by the first clause quoted, 
limited to an external effect, nor to one beginning at-the sur- 
face. The accidental operation of external means may be 
wholly internal. These substances of food were neither ad- 
ministered, absorbed, nor inhaled, within the meaning of the 
second clause quoted; but injuries “from poison or anything 
accidentally or otherwise taken ” are excluded. The food was 
eaten, and not taken, in the sense that it might be accidentally 
or otherwise injuriously done. It was merely placed where it 
accidentally caused the injury. A bomb taken into the hand 
of a person, and accidentally exploded there, causing fatal in- 
juries, would not be said to be “ taken ” within the meaning of 
this clause; and still it would be taken into the place where it 
could cause the injury, as this food was. If an accident that 
persons of ordinary strength would withstand should kill a 
weak person, or a person of otherwise ordinary strength at a 
weak place, the accident, and not the weakness, would be said 
to have killed. Although the weakness should have been left 
by disease, the malady would not be said to have killed, but 
the accident would. This is what this allegation of the cause 
of death seems to amount to. The illness had gone, leaving 
only weakness at the place where the accident took effect. 
The question now is not whether the allegations can probably 
be proved, but whether, if proved as made, they will make out 
acase. It is now considered that they would. 

Demurrer overruled. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


AssiGNMENT.—CREDITOR. 

In the case of Andrews vs. Union Central Life Ins. Co., de- 
cided by the Court of Civil Appeals of Texas, Nov. 4, 1900, it 
was held that where a life policy is payable to a creditor, as 
his interest may appear, as a collateral, and he pays the pre- 
miums, he is the owner, and no assignment was necessary. 
The creditor is entitled to be paid by the company the amount 
of his claim. 


Benrvo.ent Sociery.—Ricut to Resort to Courts. 

In the case of Finerty vs. Supreme Council Catholic Knights 
of America, decided by the Supreme Court of lowa, January 
23, 1901, it was held that a provision allowing a member to 
appeal to the Supreme Council in case he felt an injustice had 
been done was no defense to a suit on a certificate in case of 
suspension of deceased member by a local branch where the 
member had no knowledge of the suspension. 


DiscRIMINATION.—SUICIDE. 


In the case of Beverly vs. Northern Life Association, decided 
by the Supreme Court of Iowa, Jan. 17, 1901, it was held that 
the statute forbidding discrimination in any of the conditions 
or terms or benefits of the contract between persons of the 
same class and expectancy of life, did not apply to the policy 
of an association which did not come under the operation of 
the statute until after the issue of the policy. Whether the 
insertion of a suicide clause with discretionary power on the 
part of the directors to pay more than the limited benefit pre- 
scribed in such cases was a violation of the statute, it was 
not necessary to decide. 
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InsuRANCE By WAREHOUSEMAN CoNSTRUED. 

In the case of Boyd vs. McKee et al., decided by the Supreme 
Court of Appeals of Virginia, January 17, 1901, it was held 
that a policy issued to a warehouseman on goods, his own, or 
held by him on commission, covers equally all such goods. 
The warehouseman could not claim preference, but after de- 
ducting the cost of the insurance, the money should be shared 
ratably between him and his customers. A customer who 
had paid the warehouseman for his insurance was only enti- 
tled to share with the rest after being reimbursed for the 
money paid. 


OVERVALUATION. 


In the case of Ins. Co. of North America et al. vs. Osborn, 
decided by the Appellate Court of Indiana, Jan. 10, 1901, the 
court said in part:— 

“The second paragraphs of answers plead, in, substance, 
that the policies were obtained by false and fraudulent repre- 
sentations of facts and concealment of facts as to the value 
of the property, made by appellee, who was the agent of the 


companies when the policies were issued. By the terms of the 
policies it is expressly provided that the companies were not 
liable beyond the actual cash value of the property at the 
time of the loss. The policies were not valued, but were open 
policies. The companies were liable only for the actual value 
of the property lost. In such a policy an overvaluation of the 
property is immaterial: Insurance Co. vs. Johnson, 46 Ind., 
315; Cox vs. Insurance Co., 29 Ind., 586. If such a representa- 
tion in such a policy is not material to the risk—does not in- 
crease the risk in any way,— we fail to see any reason for say- 
ing that, because the insured was at the time the company’s 
agent, such representation by him was material.” , 


Responstsitity For Acts or AGENT. 

In the case of Hall vs. Union Central Life Ins. Co., 
decided by the Supreme Court of Washington, December, 
1900,. it was held that where the contract of a general 
agent with a subagent provided that he should be styled 
agent of the company, but should only be the agent 
of such general agent, and no liability should be cre- 
ated as against the company, the company was not relieved 
from liability for his acts by such private agreement. Where 
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the general agent told a ‘claimant that if he would wait until 
the return of the agent to whom premiums had been paid, the 
claim would be settled if the proper payments had been made, 
a failure of the agent to return within the year within which 
suit must be brought excused delay in bringing such suit. 


REPRESENTATIONS.— WARRANTY. 


In the case of ‘National Fraternity vs. Karnes, decided by 
the Court of Civil Appeals of Texas, Jan. 9, 1901, it was held 
that a statement in the application that the insured never used 
narcotics, if untrue, would defeat the policy where it was a 
warranty whose falsity would work forfeiture, though made 
through mistake. Where the organizer of the company takes 
an applicant, who is a physician, to a medical examiner, the 
report of the latter will not estop the company from setting 
up false representations known to the applicant, nor will the 
knowledge of the agent do so. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


HAYDEL 
vs. 


MUTUAL RESERVE FUND LIFE ASS’N.* 


A life company which is restricted to business on the assessment plan may 
legally issue a policy which provides for fixed premiums or such multiple 
of them as the directors may determine, or that any excess above what is 
needed for claims, etc., shall be placed in an emergency fund to be applied 
either to the surrender value or extending the obligation of the company 
to the payment of death claims, according to the share contributed by 
the member. 


In the case of such company where the directors are authorized by the con- 
stitution to fix the amount of assessment needed for claims and apportion 
it among the members, a memorandum of rates on the back of a policy, 
purporting to be the basis of assessment according to age, is a mere basis 
for apportionment as between the members, not a limitation of the amount 
to be assessed. In case of doubt as to the construction the acquiescence 
of the policyholders in assessments in excess of such rates is a construc- 
tion by the parties. 


A provision in the constitution that the reserve fund may be applied to cer- 
tain purposes is simply permission, and does not prevent the directors 
from using their discretion in applying it to other purposes where another 
provision in the constitution gives such authority. 


A constitutional provision requiring a periodic apportionment of the reserve 
fund and bonds issued to each member for his proportion which could be 
afterwards used in payment of assessments, and that at such apportion- 
ment the rate of assessment might be changed to correspond to the actual 
mortality, does not prevent the directors, under other constitutional pro- 
visions, to fix the amount of assessment at such sum as is needed to pay 
actual losses. 


Where a policyholder had paid over seventy assessments the fact that five of 
them were paid a day or two after they were due and a receipt, except in 
one instance, given conditional on health, was not a waiver of a right to 
forfeit for nonpayment of an assessment when due. 


In Error to the Circuit Court of the United States for the 
Kastern district of Missouri. 


Statement of facts by Tuaver, J. 

In this case Mary E. Haydel, the plaintiff in error and the 
plaintiff below, sued the Mutual Reserve Fund Life Associa- 
tion, the defendant in error, to recover the amount alleged to 
be due on two policies of insurance issued by the defendant 
company on the life of her deceased husband, F. L. Haydel, 
one of which was executed August 1, 1884, in the sum of $10,- 
00, and the other on September 15, 1884, in the sum of $5,000. 


* Decision rendered, Nov. 5, 1900. 
VoL. XXX.—19. 
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Both policies were issued on what is termed the * assessment 
plan,” and remained in force until March 3, 1898. On Janu- 
ary 12, 1898, an assessment, known as * Mortuary Call No. 96,” 
was levied on the first of the above-mentioned policies in the 
sum of $141.90, which sum, by the terms of the assessment, 
was payable February 1, 1898, but might be paid on or before 
March 8, 1898. On January 28, 1898, a similar assessment, 
also designated * Mortuary Call No. 96,° was levied on the 
second of the above policies in the sum of $70.95, which sum 
was likewise made payable, by the terms of the assessment, on 
or before March 3, 1898. F. L. Haydel, the plaintiff's husband, 
although duly notified of these assessments, declined to pay 
them, and died on March 6, 1898, leaving them wholly unpaid. 
Under a provision contained in the policies the failure to pay 
these assessments, if they were legally levied, rendered the 
policies void, and the defendant company relied on this pro- 
vision as a defense thereto. The plaintiff pleaded that these 
assessments, known as * Mortuary Call No. 96,” were unlaw- 
fully levied, and that the policies had not become forfeited 
when her husband died. The reasons that were assigned, and 
are principally relied upon to support this contention, are as 
follows: First. It was said that the defendant company was 
incorporated under the laws of New York to do business solely 
on the “ co-operative or assessment plan,” and that after its 
organization, and after the issuance of the policies in suit, it 
began to issue a class of policies known as “ five-vear com 
bination option policies,” which were not authorized by its 
charter, not being issued on the co-operative and assessment 
plan; that it amalgamated this business with its authorized 
business by levying assessments on all its members to pay 
losses incurred under its unauthorized policies, and that mor- 
tuary call No. 96 was levied in part for that purpose. Second. 
It was urged, in substance, that by a table or rate of assess 
ment indorsed on the policies in suit it was stipulated that the 
rate of assessment should not exceed $3.50 for each $1,000 of 
insurance, making each assessment in the aggregate on the 
$10,000 policy $35, and that assessments at that rate were 
paid until 1895, when the rate was unlawfully raised by levy- 
ing an assessment every two months to the amount of $82.80 
on the $10,000 policy: that the assessment was again raised 
in 1898 by requiring a payment of $141.90 on February 1, 1898. 
on the $10,000 policy, and that this latter assessment was un- 
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lawful. Furthermore, it was contended that an agreement 
existed between the insurer and the insured to the effect that 
the reserve fund of the defendant company * above $100,000 
and in excess of sums represented by outstanding bonds 
should be applied to the payment of claims in excess of the 
American table of mortality, and when any claim by death 
was due to make up any deficiency that might then exist in the 
death fund;” and that this agreement was not kept by the 
defendant company when mortuary call No. 96 was levied, by 
virtue of which fact the call was also illegal. It was also 
urged that by the terms of the policies the rate of assessment 
thereon, to correspond with the actual mortality experience of 
the company, could be changed only at the expiration of i 
periods of five vears after the issuance of the policies; that is H 
to say, in 1889, 1894, and 1899; but that, instead thereof, the 
defendant increased the assessment at the beginning of the 
year 1898, by levying mortuary call No. 96 to the amount of 
$141.90 on the $10,000 policy, and that such increase rendered 
the assessment void, it not having been raised at the end of 
the quinquennial period. It was finally claimed that by acts 
in pais the defendant company had waived the right to exact Hi 
payment of assessments on the precise day of maturity. 
These were, in substance, the principal grounds relied upon in 
the trial court to avoid a forfeiture of the policies for nonpay- 
ment of the assessments due on March 3, 1898. They were 
each overruled, and a direction was given to the jury that 
under the evidence adduced by the plaintiff there could be no 
recovery: (C. C.). The plaintiff below has brought the case 
to this court for review. 





























E. T. Farisu, for Plaintiff in Error. 
James C. Jones, for Defendant in Error. 
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Tuayer, C. J. (after stating the case as above), delivered the opin- 
ion of the court. 

It may be conceded at the outset that, if the assessment on 
the policies which was due on or before March 3, 1898, was 
unlawfully levied, the policies remained in force on March 6, 
1898, when the plaintiff's husband died; and, taking this 
proposition for granted, we shall proceed to consider whether 
the assessment in question was, for any reason, illegal. The 
first point to be determined is whether the issuance by the de- 
fendant company “of the five-year combination option poli- 
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cies,” so termed, rendered the assessment due on March 3, 
1898, unlawful. The principal objection urged to the validity 
of the latter class of policies is that they were endowment 
policies, and in this behalf counsel for the plaintiff in error 
asserts that they were endowment policies because “ the com- 
pany undertook to pay or make return of a specified sum of 
money at the termination of certain designated periods dur- 
ing the lifetime of the assured.” An inspection of one of 
these policies, which has been inserted in the record, discloses 
the fact that by the terms of the policy, as expressed on its 
face, the insured is required to pay a stated sum at stated 
periods, instead of paying an uncertain sum, which is fixed on 
each occasion by the executive committee of the company; 
and in this respect this class of policies does differ from the 
company’s ordinary policy. A critical examination of the 
conditions appended to the policy discloses, however, that out 
of the premiums thus agreed to be paid the company is au- 
thorized to deduct “ the amount included therein for dues, for 
expenses, and other expenses chargeable against moneys re- 
ceived from mortuary calls as provided in the constitution and 
by-laws, medical fees, and amounts paid for the surrender and 
cancellation of policies,” and that, “after paying the death 
and disability claims through the death fund,” it is required to 
add the remainder * to the reserve or emergency fund.” This 
class of policies also contain provisions to the following 
effect: That there shall 

Be due to the association for premiums the amount men- 


tioned on [the face thereof], or such multiple or ratio 
thereof as its executive committee may determine. 


That, should said policies continue in force, 


The actuary of the association will annually, after the elev- 
enth year, while the same is in force, determine and credit 
thereto the equitable proportion to which this policy is en- 
titled * * * from its direct contribution to the reserve 
or emergency fund for the tenth respective year prior to 
said credit, which amount so determined and credited may 
be used towards payment of future premiums. 


That, after such policies have been in force for the full term 
of five years, 

If the member notify the association, in writing, at least six 

months before the expiration of any policy year, that he 


desires to surrender this policy, and receive therefor its 
cash surrender value, the actuary of the association will 
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determine the amount remaining in the reserve or emer- 
gency fund * * * directly contributed thereto by said 
member, and the association will, upon surrender and can- 
cellation of this policy while in force, pay to said member in 
cash at the end of five years 50 per cent, at the end of six 
years 55 per cent (with an additional 5 per cent for each 
added year of continuous membership not exceeding 100 per 
cent) of the net amount so determined; and that after 
such contracts have been in force for the full term of five 
years, and during their continuance, the member, by giving 
at least thirty days’ notice in writing to the association, 
may have the amount to which he would have been entitled 
as a cash surrender value under [the preceding] provision 
applied to extend the obligation to pay the principal sum in 
event of death for such period as said value will meet the 
dues for expenses fixed by the board of directors, and the 
full tabular cost as per American Experience Table of Mor- 
tality at attained age, at the expiration of which period said 
obligation shall cease and determine. 





on: 
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While these provisions are somewhat involved, and, to a 
certain extent, difficult of comprehension, still we think it is 
clear that the policies in question which contain the same are 
not endowment policies; and we are also of opinion that they 
are not so far variant from ordinary policies issued on the 
co-operative or assessment plan as to warrant a ruling that 
the defendant company exceeded its power in issuing them. 
They lack some of the essential features of endowment poli- 
cies. While the premium at first reserved is a definite sum, 
yet by further provisions the executive committee of the com- 
pany can require the holders of such policies to pay a greater 
or less sum than that stipulated to be paid on the face of the 
policies, if the condition of the defendant company at any 
time renders such action necessary. It is true that a person 
who takes out a policy of insurance on the five-year combina- 
tion option plan enjoys certain privileges which ordinary ‘7 
members do not enjoy.—such as the right after five years, f 
upon due notice, and upon surrender of his policy, to receive a 
certain per cent of the net amount remaining in the reserve or 
emergency fund which has been directly contributed by him, 
or to have the amount to which he is so equitably entitled ap- 
plied to extend the obligation to pay the principal sum for 
such period as the ascertained surrender value will pay the 
member’s share of expenses and the cost of insurance at his 
attained age. But it will be observed that such policyholder 
is not entitled to receive any fixed amount by way of divi- 
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dends or as surrender value, and that he shares with other 
members in the success of the company, and suffers loss as 
they suffer, if the reserve or emergency fund is depleted by 
unexpected losses. In exchange for the peculiar privileges 
which a member of this class enjoys, he agrees to pay stated 
sums at stated intervals (which we assume to be somewhat in 
excess of the average assessments paid by the ordinary policy- 
holder), unless the executive committee, in the exercise of its 
discretionary powers, elects to compel him to pay a multiple 
or ratio of the specified premium. In view of all the provi- 
sions which the form of policy in question contains, we con- 
clude that such policies were issued substantially on the co- 
operative or assessment plan, and that nothing therein found 
in the shape of special privileges accorded to the policyholder 
would justify a decision that they were unauthorized by the 
defendant's charter. It is quite likely that the policy in ques- 
tion was adopted to attract the patronage of a class of per- 
sons who prefer to pay specified sums at stated intervals, 
instead of assessments, which may vary in amount; but, when 
all the provisions of the contract are considered, it seems to 
retain all the essential features of assessment insurance. 

The next question to be determined—and it is the one to 
which special prominence is given in the argument—is 
whether mortuary call No. 96 was illegal as to the deceased, 
because of an agreement that assessments on his policies 
should be levied at the rate of $3.50 per thousand, bimonthly. 
The claim to this effect is predicated on the fact that on the 
back of each of the policies, after the signature thereto of the 
president and secretary, is found an indorsement, as follows :— 


Table of Rates. 
Admission Fee. 
$1,100, $8.00; $2,000, 12.00; $38,000, $15.00; $5,000, 
&20.00; $10,000, $30.00. 
Dues. 
The dues for expenses are limited to $2.00 on each $1,000, 
payable annually in advance. 
Assessment Rate Table. 
No assessments will be made while there remains in the 
death fund a sum suflicient to pay existing claims in full. 
The basis of the assessment rate for each member, accord- 
ing to the age taken at the nearest birthday on each $1,000, 
shall be as follows. 
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Then follows a scale of rates in the form of a table, showing 
the rate of assessment from the age of 15 to 65. .An examina- 
tion of this table shows that from the age of 25 to 33 the rate 
increases 2 cents each year; from 33 to 50, 4 cents each year; 
from 50 to 60, 25 cents each year; and from 60 to 65, 50 cents 
each year. At the age of 56 the rate specified in this table is 
$3.50, and the deceased is said to have been of that age when 
the policies in suit were issued. On the other hand, section 5 
of article 11 of the defendant’s constitution clearly confers 
authority to make such assessments as the board of directors 
deem necessary to meet death losses, the provision being that 
“on the first week day of the months of February, April, June, 
August, October, and December of each vear (or at such other 
dates as the board of directors may, from time to time, deter- 
mine) an assessment shall be made upon the entire member- 
ship in force at the date of the last death to the audited death 
claims prior thereto, for such a sum as the executive commit- 
tee may deem sufficient to meet the existing claims by death, 
the same to be apportioned among the members according to 
the age of each member.” Section & of the same article also 
confers a general power to make assessments, the language 
being that “ the board of directors shall have authority to fix 
and determine the amount of benefits for which certificates of 
membership will be issued, rates of assessment, admission 
fees, and annual dues, and to adopt such other rules and 
regulations as they may deem best for the interest of the asso- 
ciation.” The tenth paragraph of the policies in suit also de- 
clares that “ the entire contract contained in this certificate 
and said application, taken together, shall be governed by, 
subject to, and construed only according to the constitution, 
by-laws, and regulations of said association and the laws of 
the State of New York, the place of this contract being ex- 
pressly agreed to be the home office of said association in the 
city of New York.” The proof discloses that when mortuary 
call No. 96 was levied, and the demand was made upon the 
deceased for its payment, he did not decline to pay the same 
for the reason that by the terms of his policies assessments 
could not be levied thereon exceeding $3.50 per thousand bi- 
monthly, but his refusal to pay was based on other grounds. 

On this state of facts the question to be determined is 
whether the indorsement on the back of the policies should be 
regarded as an agreement between the insured and the insurer, 
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binding the latter not to make assessments in a sum greater 
than $3.50 per thousand bimonthly, or whether it should be 
regarded merely as a memorandum, showing how assessments 
would be apportioned as between persons of different ages, and 
the probable amount of the bimonthly assessment as theu 
foreseen and estimated. For several reasons we incline to the 
opinion that the latter is the correct view. In the first place, 
the defendant was a mutual company, operating on the assess- 
ment plan. It had no means wherewith to pay expenses and 
death losses, other than such as it derived from assessments 
on its members. It is by no means probable, therefore, that 
by the indorsement in question it intended to devest itself of 
the authority plainly conferred by its constitution upon the 
board of directors to make such assessments as might at any 
time be found necessary to meet its liabilities, or to tie its 
hands so that it could not exercise this necessary power. In 
the second place, the cost per vear to a person aged 56 of a 
policy for $10,000. at the rate indicated by the indorsement 
would only be $210, which is ‘a sum so far below the usual cost 
of that amount of insurance to a person of that age as con- 
strains us to believe that the deceased did not himself regard 
the indorsement as a contract binding the defendant to fur- 
nish insurance at that rate, without reference to what might 
be its actual experience. It is most probable, we think, that 
he understood it to be an estimate of the probable cost of in- 
surance, the accuracy of which would be determined by the 
¢lass of risks which it sueceeded in obtaining. In the third 
place, if such a wide departure from the principle of operation 
described in the defendant's constitution was contemplated 
by the parties as an agreement for a fixed or level rate of as- 
sessment irrespective of the company’s actual experience, then 
it is most likely that a stipulation of that nature would have 
been embraced in the body of the contract, instead of being 
indorsed in the form of a memorandum on the back of the 
policies. And lastly, if it be conceded that the memorandum 
in question is adequate to raise a doubt as to the proper inter: 
pretation of the contract, then the contract should be con- 
strued as the parties themselves saw fit to construe it in their 
dealings with each other: Chicago G. W. Ry. Co. vs. Northern 
Pac. Ry. Co. (C. C. A.) and cases there cited. It is conceded 
that the rate of assessment was raised above the rate specified 
in the memorandum on the back of the policies, and that the 
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increased rate was paid by the deceased without dissent. The 
proof shows that after the policy had been in force for some- 
thing more than three years numerous bimonthly assessments 
for the sum of $52.50 were levied and paid, and that subse- 
quently numerous bimonthly assessments to the amount of 
$82.80 each, were likewise levied and paid. Moreover, the 
final refusal to pay mortuary call No. 96 was not based on the 
ground that the defendant company lacked the power under 
its policies to make the assessment. For all of these reasons 
we conclude, as above stated, that the indorsement on the 
policies can be regarded in no other light than a memorandum 
showing the basis upon which assessments would be appor- 
tioned as between members of different ages, and as an esti- 
mate of the probable amount of the assessments, which was 
not intended to devest the board of directors of the power 
plainly conferred on them by the charter of the company to 
make such assessments as might at any time be found neces- 
sary to meet its death losses. 

The next proposition is that the defendant was bound to pay 
the death claims intended to be paid with the proceeds of mor- 
tuary call No. 96 out of its reserve fund, and that the call was 
illegal for that reason. This contention is based on the fol- 
lowing provision found in the defendant’s constitution, which 
is copied substantially into its policies :— 

The reserve fund above $100,000, and in excess of sums 
represented by outstanding bonds, may be applied to the 
payment of claims in excess of the American Experience 
Table of Mortality, and when any claim by death is due, 
after a mortuary assessment upon each member of the asso- 
ciation has been made according to the rules of the associa- 
tion, to making up any deficiency that may then exist in the 
death fund: Article 10, § 3. 

The trial court answered this proposition as follows:— 

“Tt is to be noted in considering this excuse (that is, the ex- 
cuse for not paying mortuary call No. 96) that the plaintiff 
entirely fails to aver that the reserve fund exceeded its bond 
obligations, or that the mortality experience of the defendant 
association was in excess of the American Experience Table 
of Mortality. In other words, in the allegations that there 
was this large amount of reserve fund the pleader utterly fails 
to observe that this particular fund could not have been de- 
voted to the payment of the death claims unless such claims 
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were in excess of the American Experience Table of Mortality. 
Entirely apart from this, however, it appears from the differ- 
ent provisions of the constitution and by-laws, and in the sub- 
sequent amendments of the constitution and by the subsequent 
development of the schemes of business of this company, that 
the board of directors had the power to devote its reserve 
fund in any manner they saw fit, provided it be made subject 
to the general purpose of the corporation and to the business 
being carried on for the benefit of the members.” 

In addition to the point thus made by the trial court, that 
the reply was insufficient to sustain the plaintiff's contention, 
it is to be observed that the language above quoted from the 
constitution, and on which the plaintiff's contention is 
founded, is permissive, rather than mandatory, and seems to 
have been designed to vest in the board of directors of the 
defendant company the right to determine when such condi- 
tions existed that its reserve fund could be safely or properly 
used to pay accumulated death losses without making an ad- 
ditional assessment. Under the laws of New York (Laws 
1892, ¢. 690, § 205) the defendant was required to keep on hand 
the amount of one assessment, and was also required to keep 
on hand the amount of two assessments before apportioning 
its reserve, or permitting the same to be applied in reduction 
of assessments upon its members. When mortuary call No. 96 
was made, two assessments, it seems, such as were required by 
law, amounted to $1,200,000. The company had bonds out- 
standing to the amount of $383,962.43. It had executed bond 
statements to the amount of $2,583,602.39, and the amount of 
death claims approved and accruing were in the neighborhood 
of $750,000. The amount of reserve required by the com- 
pany’s by-laws was $100,000. At the same time the amount 
of its reserve fund on hand and invested was $3,305,997.25. It 
will be seen, therefore, that the several items first enumerated 
exceeded the reserve fund on hand and invested to the amount 
of $1,711,567.57. It is claimed in behalf of the plaintiff in 


“oO. 


error that the bond statements, aggregating $2,583,602.39, 
were not, in any proper sense, liabilities of the defendant com- 
pany at the time mortuary call No. 96 was levied. But, be this 
as it may, we are of opinion that the directors of the defendant 
company were under no obligation to defer levying the assess 
ment, or to pay the accrued and accruing death losses, then 
amounting to $750,000, out of its invested reserve fund, if, in 
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the exercise of their discretionary power, they deemed it for 
any reason unwise or impolitic to do so. 

Section 4 of article 10 of the defendant’s constitution con- 
tains the following provision, which is also found, in sub- 
stance, in the defendant's policies :— 

After the expiration of each period of five vears during the 
continuance of a certificate of membership, a bond shall be 
issued for an equitable proportion of the reserve fund, and 
the principal of said bond shall be available ten years from 
its date towards paying future dues and assessments under 
said certificate; and, should membership under said cer- 
‘tificate cease from any cause, said bond shall at once become 
null and void, and any portion of said principal not thus 
used shall be applied to increase the bonds issued at the 
next quinquennial apportionment to other members of the 
association holding certificates issued during the same year 
as the aforesaid certificate, and at which apportionment the rate 
of assessments may be changed to correspond with the actual mor- 
tality experience of the association. 

In view of that clause of the section which has been itali- 
cized, learned counsel for the plaintiff in error contends that 
there was an implied agreement on the part of the insurer 
that it would not raise the rate of assessment indorsed on the 
back of its policies, except at quinquennial periods, and that, 
as the rate was raised in 1898, when mortuary call No. 96 was 
levied, and, as that was not one of the quinquennial periods, 
the call was illegal and the deceased was under no obligation 
to pay the same. If this clause is construed to mean that the 
board of directors could not change the rate of assessment 
except at quinquennial periods, no matter how great the need 
for such a change, then it conflicts with other provisions of 
the constitution, already quoted, which in broad terms gave 
the board power to make assessments at stated periods, “ for 
such a sum as the executive committee may deem sufficient to 
meet the existing claims by death,” and “ to fix and determine 
* * * rates of assessment, admission fees, and annual 


, 


dues.” A construction of the clause now in question must, 


accordingly, be sought, which will harmonize with the other 
provisions of the constitution, and, inasmuch as the power 
to make such assessments as are adequate to’ meet death 
claims is vital to the successful operation of the company, a 
construction of the clause should be sought which will, if pos- 
sible, save to the managing officers this very necessary power. 
It will be observed that section 4 of article 10 of the constitu- 
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tion deals mainly with the subject of issuing bonds to mem- 
bers, representing their respective interests in the reserve 
fund, the provision being that they shall be issued at the ex- 
piration of tive vears, and be available at the end of ten years 
from their date for the payment of assessments, and that, if 
any membership should cease, the bond of that member shall 
become void, and the share of the reserve fund which it repre- 
sents inure to the benefit of those who became members dur- 
ing the same year as the one whose membership ceases. It is 
then said, “At which apportionment the rate of assessment 
may be changed to correspond with the actual mortality ex- 
perience of the association.” Certificates of membership in 
the defendant company are thus grouped into classes, those 
issued during the same year forminga class by themselves; and 
the policyholders of each class take the share of the reserve 
fund that would have been apportioned to other policyholders 
of that class but for the fact that they have ceased to be mem- 
bers. We think that the concluding paragraph of the section 
now under consideration may be properly construed as confer- 
ring upon members the right at these quinquennial periods, if 
they so elect, to call upon the board to revise its previous rate 
of assessment, and to reduce it somewhat, so as to conform 
more nearly to the actual mortality experience of the com- 
pany if it appears that the previous rate of assessment has 
been unnecessarily high. and has increased the reserve fund 
beyond the amount necessary for the protection of policyhold- 
ers. We ure unable to regard the provision as depriving the 
board of directors of the power to levy an assessment which 
they deem necessary, in the exercise of an honest judgment, to 
pay accrued death losses, and to maintain the reserve fund at 
a proper level. This power should reside in companies of the 
class to which the defendant belongs, at all times. It is the 
basis upon which they are organized, and we are unable to 
hold that the defendant company intentionally devested itself 
of that power. Aside from this view of the case, we may re- 
peat, what has heretofore been said, that the contemporane- 
ous construction of the contract by the parties thereto is of 
the highest value in settling its true interpretation in those 
respects, where its construction is doubtful, and the evidence 
shows that the board of directors of the defendant company 
had constantly exercised the power of changing the rate of 
assessment, whenever they deemed it necessary to do so; and 
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that this asserted right was not challenged by the deceased at 
any time during the fourteen years that he remained a mem- 
ber. He may have been induced to become a member by the 
belief that he could obtain insurance on the co-operative and 
mutual plan at a much lower rate than in the old-line com- 
panies, who do business with the expectation of making a 
profit for their shareholders; and in this respect he does not 
seem to have been mistaken. He may also have expected to 
obtain insurance at a much lower rate than was, in fact, 
charged after his policy had been in force for several years, 
and death losses became frequent. But it is quite evident, we 
think. that he fully understood and assented to the theory 
upon which the defendant proposed to conduct its business; 
namely, that those who became members must, in any event, 
pay the actual cost of insurance, whatever it might be, or re- 
tire from membership; and that the managing officers reserved 
to themselves, and would exercise, the power of making as- 
sessments, from time to time, for such amounts as they 
deemed necessary to pay accrued and accruing death losses, 
and at the same time maintain an adequate reserve or emer- 
gency fund. Our conclusion is, therefore, that mortuary call 
No. 96 was not invalid for the reason last assigned and con- 
sidered. 

The trial court, in directing a verdict for the defendant 
company, analyzed the testimony that had been introduced 
for the purpose of showing ‘a waiver of the forfeiture which 
was incurred by reason of the nonpayment of mortuary call 
No. 96 on March 3, 1898, and, as the court’s analysis of the 
evidence on that point is not criticised, we may well adopt it. 
From such analysis it appears that, in the course of the four- 
teen years which elapsed while the deceased remained a mem- 
ber, his dues were paid on the day of maturity except on five 
occasions, and that, in the meantime, he paid something more 
than seventy assessments. The five assessments that were 
not paid on the precise day of maturity were paid on the next 
succeeding day. with one exception, where the payment was 
made on the second succeeding day; and in every instance but 
one a receipt was issued to the member, which specified that 
it was issued on the condition that he was then in good health, 
and that the receipt of the assessment on the day after it was 
due should not be regarded as a precedent for the receipt of 
future assessments after they were due; or, in other words, 
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that it should not be regarded as a waiver of the provision re- 
quiring the payment of assessments on the day of maturity. 
The one payment that had been accepted after maturity, and 
was not accompanied by a receipt as last specified, was made 
in 1894, but thereafter all payments were made promptly, or 
the payments were accepted on the conditions last above 
stated. The trial court held that this did not establish a 
course of dealing from which it could be legitimately inferred 
that the defendant intended to waive the provision in its poli- 
cies requiring payment of assessments on the day of maturity, 
or from which it could be inferred that it had consented that 
assessments might be paid subsequent to maturity without 
reference to the member's bodily condition. This ruling, we 
think, was clearly right, and the opposite view is not urged 
with much apparent confidence that it is tenable. From the 
course of dealing in question we think that no reasonable per 
son could have been led to believe that a member of the com- 
pany had the right to pay his assessments after, as well as on, 
the day of maturity. The company’s conduct showed, as we 
think, conclusively, that it intended to insist upon the stipula- 
tion that assessments should be paid punctually on the day of 
maturity, and that it would not vary therefrom, except as an 
act of grace, when the member was in good health. Counsel 
for the plaintiff in error complains of the introduction of the 
evidence of two witnesses showing what occurred between the 
deceased member and agents of the company when the for- 
mer was asked to pay the last mortuary call, and refused to 
do so, but, without reference to that evidence, which tended 
to show that he well understood that the failure to pay would 
result in a forfeiture, we think that there was no substantial 
evidence tending to establish a waiver. The result is that the 
judgment below must be affirmed, and it is so ordered. 
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COURT OF APPEALS OF MARYLAND. 


SVEA ASSUR. CO. oF GOTHENBERG, SWEDEN, 


v8. 


« PACKHAM Et AL.* 


The policy contained the usual subrogation clause. The insured accepted 
$17,360 for his loss from the insurance companies. Before payment he 
sued the gas company, charged with causing the loss through negligence, 
and recovered $9,000 for loss of goods and $9,000 for interruption of busi- 
ness in a settlement with the gas company. 


Held, That where the settlement was made in good faith, with the approba- 
tion of a majority of the insurers, it cannot be impeached by an insurer 


who had taken no part in it, nor been notified that the settlement was 
contemplated. 


Held, That the insured had a right to retain 30 per cent out of the judgment 
against the gas companies for his attorneys where the companies knew of 
such an arrangement with them, aud the insurers were entitled to be sub- 
rogated only as to the remainder. 


Held, That the.companies were entitled to pro rata claims only on $9,000, 


since the balance was recovered for damages for which they were not 
liable. 


Held, That a bill to compel the payment into court of the money recovered by 
insured from the gas company was properly dismissed. 


Taytor & Kercu, fur Appellant. 


GrorGe Wuiretocs, J. Arex. Preston, Rosert Luptow Preston, and 
Wm. A. Fisuer, for Appeilee. 


Boyp, J. 

Eldridge Packham, Jr., who traded as E. Packham, Jr., & 
Co., had his stock of goods and merchandise insured in nine 
companies, for the sum of $22,500, which included a policy is- 
sued by the appellant for $3,000. While the policies were in 
force a fire occurred, and Mr. Packham furnished proofs of loss 
to the companies, amounting in the aggregate to $18,660, but 
the appraisers appointed under the provisions of the policies 
only allowed $17,360, which he received, less certain discounts. 
It was claimed that the fire, which occurred on December 22, 
1898, was the result of the negligence of the Consolidated Gas 
Company of Baltimore City, and on February 1, 1899, before 
the insurance money was paid, Mr. Packham instituted a suit 
against that company, claiming $50,000 for the destruction of 
the stock in trade and other losses, which we will have occa- 
sion to refer to. That suit resulted in a verdict for the plain- 


* Decision rendered, Jan. 18, 1901. 
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tiff for $18,000, the amount having been agreed upon after the 
trial commenced. Interrogatories were submitted to the jury 
to ascertain the loss on the stock of merchandise and the loss 
to the profits in plaintiff’s business, and each was answered by 
fixing the amount at $9,000. Judgment was entered on the 
28th day of November, 1899, for the $18,000, and on the Ist day 
of December it was paid to the plaintiff, and the judgment was 
entered “ Satisfied.” On the next day Mr. Packham ‘prepared 
a statement, showing his calculation of the distribution of the 
$9,000, less expenses and costs, to the insurance companies, 
which was sent to their representatives, with the request that 
they examine it, and advise him whether they found it correct. 
Six of the companies accepted the amounts thus distributed 
to them, and since the bill was filed one of the original com 
plainants in this cause, the Palatine Insurance Company, Lim- 
ited, of Manchester, England, accepted that distributed to it, 
and the bill was dismissed as to that company. The Svea As- 
surance Company, by that distribution, would only receive 
$805.37, while it claims $2,317.27, being the amount it paid 
Packham. This bill was filed by those two companies against 
Eldridge Packham, Jr., and the Consolidated Gas Company of 
Baltimore City, to prohibit the latter from paying, and the 
former from receiving, the amount of the judgment, to require 
the gas company to bring it into court for distribution, and to 
have the court take jurisdiction over the fund. The theory 
upon which the bill seeks relief is that the complainant and 
the other companies were entitled to be subrogated to the 
rights of Packham to the fund recovered from the gas com 
pany, to the extent of the amounts paid by them respectively, 
and the appellant denies his right to compromise the claim 
against the gas company, to retain one-half of the amount re 
ceived, and to allow counsel 30 per cent of the amount recov- 
ered. 

1. The policy of the appellant contains the following 
clause :— 

If this company shall claim that the fire was caused by the 
act or neglect of any person or corporation, private or 
municipal, this company shall, on payment of the loss, be 
subrogated, to the extent of such payment, to all right of 
recovery by the insured for the loss resulting therefrom, and 
such right shall ‘be assigned to this company by the insured 
on receiving such payment. 
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\hen the money was paid to Packham by the appellant, 
what is called a “ subrogation receipt ” was signed by him, 
which, in effect, followed the provision of the policy. In the 
recent case of Packham vs. Insurance Co. (not yet officially re- 
ported) an insurer’s right of subrogation was considered and 
fully recognized. That case arose out of the same transac- 
tions that are now before us. Packham sued that company 
to recover the amount alleged to be due on a policy on office 
furniture and fixtures which were destroyed by this fire. The 
question was presented there by a demurrer to a plea of the 
defendant, setting up the suit against the gas company, and 
the verdict entered by agreement, as a bar to the action. The 
recovery against the gas company, by the direction of Pack- 
ham, did not include any compensation for loss incurred under 
that policy, and there was no reservation of any right for the 
protection of that company. It was held that the plaintiff 
could not recover, as there could be no further recovery 
against the gas company, and the plaintiff had destroyed the 
defendant’s right of subrogation under the policy. The gen- 
eral principle was thus stated: “Contracts of marine and 
fire insurance are essentially contracts of indemnity, and, if 
the insured recovers the amount of his loss from any source, 
the insurer may recover from him pro tanto, and this right is 
called the subrogation of the insurer into the rights of the in- 
sured.” It is, therefore, useless to cite other authorities to 
sustain that doctrine, which has been generally adopted by the 
courts in this country and England. This case presents some 
facts, however, which distinguish it from the one above re- 
ferred to in some important particulars. 

2. It will be remembered that the suit brought by Mr. Pack- 
ham against the gas company was instituted in February, 
1899, while the insurance companies did not settle the losses 
until several months afterwards. Messrs. Whitelock and Col- 
ton represented him under an agreement by which they re- 
ceived $250 as a retainer, and were to receive 30 per cent of the 
amount recovered from the gas company. When the insur- 
ance companies settled, Mr. Whitelock communicated with the 
representatives of several of them, including Mr. McCaffrey, 
who represented the appellant, and stated to them he thought 
it desirable that all of the companies should co-operate with 
Mr. Packham, and take such part as they deemed compatible 


with their interests, so far as it could be done without conflict 
VoL. XXX.—20. 
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with Mr. Packham’s rights. Mr. Keech was subsequently em- 
ployed by the appellant, and Mr. Whitelock told him that he 
had reached the conclusion that there could only be one recoy- 
ery against the gas company, and that in the name of Mr. 
,ackham, and, as he (Mr. Keech) represented two of the com- 
panies, he and Mr. Colton had determined to offer him a pro 
‘ata part of the fee for which they had arranged with Mr. 
,ackham, if he would go into the case and assist at the trial. 
Shortly afterwards Mr. Keech wrote to Mr. Whitelock, and, 
after stating that he had been looking into the authorities, 
said: “I have come to the clear conclusion, not only that I 
cannot agree with the position vou take, that one suit is all 
that can be brought, but I believe that the only way in which 
the rights of my clients can be adequately protected is by in- 
stituting several suits. This I shail do to-day. I will be very 
glad, however, to give you and Mr. Colton any aid in my power 
in the prosecution of your case, so as to develop the whole 
situation to the greatest advantage of all of us. You must 
not hesitate to call on me if I can be of service to you.” That 
was dated October 19, 1899, and the same day he did bring the 
two suits against the gas company for his clients. Those cases 
remained on the docket until January, when the gas company 
filed a petition in this case requiring those two companies to 
elect between the suits at law and this bill, and they elected 
to try this cause, and the actions at law were dismissed on the 
30th day of January, 1900. Mr. Whitelock testified that he 
did not communicate further with the complainant, as he re- 
garded Mr. Keech’s action as a refusal to unite with them in 
the prosecution of the suit against the gas company. In that 
he was evidently correct; for, although Mr. Keech did offer to 
give him and Mr. Colton any aid he could, he refused to go into 
the case brought by them, and said he had reached the conclu- 
sion that the only way his clients could be adequately pro- 
tected was by separate suits by them, which he at once insti- 
tuted. After the judgment was obtained he ascertained, on 
further investigation of the subject, that he was mistaken in 
his original position, and then for the first time made claim to 
any part of the amount to be recovered in the name of Pack- 
ham for the benefit of his clients. He was probably misled by 
the decisions in jurisdictions where statutes or the rules of 
practice authorize such suits, and the case of Packham vs. In- 
surance Co., definitely settling the question in this State, had 
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not then been decided. The suit of Packham against the gas 
company came up for trial on November 27, 1899. During the 
first day of the trial Judge Fisher, of counsel for defendant, 
suggested the possibility of reaching an agreement as to the 
amount of a verdict. After court an arrangement was made 
for a conference that night. Mr. Whitelock communicated 
with the representatives of other companies, but did not send 
word to Mr. McCaffrey, because, to use his language, “I in- 
terpreted Mr. Keech’s letter of the 19th of October as a posi- 
tive refusal to look to our case as a means of indemnification 
to his company.” After a number of interviews that night, 
the gas company tinally agreed to a verdict of $18,000. Mr. 
Packham “ refused absolutely at first to take it,” and it was 
only when those representatives of the insurance companies 
who were present assented to a division of the fund into two 
equal parts that he consented to it. The testimony shows 
that those present not only consented to it, but deemed it a 
good settlement. The next day a verdict was rendered for 
$18,000, and the interrogatories were answered as above 
stated. 

There is nothing in the record to suggest, much less prove, 
that it was not a wise settlement, nor is there anything from 
which we can infer any intention of defrauding or prejudicing 
the insurance companies. All of them had an opportunity to 
be represented in the litigation. Those of them who took part 
in it were satisfied that the settlement should be made, and the 
others refused the offer of Mr. Packham, made through his 
attorneys, to unite with him. It is true that the attorneys for 
the appellant and the Palatine Company were not notified of 
the trial or the proposed settlement, but they had not oaly 
declined to unite with Mr. Packham, but were still proceeding 
with their separate actions against the gas company. It was 
not a compromise of a claim for which the damages had been 
ascertained, but it would necessarily have depended upon the 
jury to determine what amount, if any, would be allowed. 
The gas company was not bound by the estimate placed on 
the stock of goods by the appraisers, as it was not a party to 
the contract of insurance. The uncontradicted evidence on 
that subject is that the insurance companies only offered Mr. 
Packham about 33 1-3 per cent of his claim. If they were act- 
ing in good faith when they made that offer, surely they could 
not have complained if the jury had only allowed that much. 
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They had paid more, but that was because they were required 
to do so by reason of the fact that the appraisers allowed it; 
but if the jury ‘had adopted their view of the amount of loss. 
as indicated by their offer, it would have awarded them much 
less than the $9,000 which was obtained through this verdict. 
When, then, the representatives of the companies that did 
take part in the suit instituted by Mr. Packham urged it, and 
this appellant had refused to recognize Mr. Packham’s right 
to sue for it, and there is nothing to show that it was not a 
desirable settlement to make, why should he be prohibited 
from making a compromise? It may be conceded that the in- 
sured cannot fritter away the rights of an insurer entitled to 
be subrogated, and that ‘he cannot ordinarily make a com- 
promise without being responsible to the insurer for the 
amount paid by him; but under such circumstances as we 
have stated there can, in our opinion, be no question about his 
right to thus settle a suit for unliquidated damages, when the 
majority of those interested not only approved it, but urged 
it. We are now speaking of the right of the insured to com- 
promise the suit, and not his right to retain part of the 
amount received, which we will consider later. In the case of 
Packham vs. Insurance Co., supra, it was decided that only one 
suit could be brought, and that in the name of the insured; 
but neither that case nor any of those there relied on, go to 
the extent of holding the insured responsible to an insurer 
who thus places the burden on the insured, and not only does 
not ask to use his name in the effort to recover, but refuses to 
do so, if the insured makes a compromise in good faith, with 
the approval of the insurers who did take part, and who rep- 
resented the greater portion of the claims in controversy. 
Under such circumstances, the insured would be justified in 
making what we have called “a compromise,” but what was 
in reality simply a settlement of unliquidated damages for a 
sum that may be as much as the jury would have allowed, if 
there had been no agreement as to the amount of the verdict. 

3. Having determined that the insured can make a settle- 
ment for less than he recovered of the insurance companies, 
under such facts as are before us it remains to be determined 
whether Mr. Packham can retain any portion of this verdict 
until he has fully satisfied the insurers. There can be no 
doubt about his right to retain out of the fund his costs and 
reasonable expenses incurred in the litigation. It would, in- 
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deed, be a harsh rule if he must be required to incur costs and 
expenses in the recovery of money for the benefit of insurers, 
without reimbursing himself out of the fund so recovered. 
There is no evidence to show that the amount the agreed to 
allow the attorneys was unreasonable or excessive. Cases of 
that character are generally ‘defended by all the means the 
law affords. They often result in several trials, and usually 
the receipt of the compensation is greatly delayed, when taken 
onacontingency. If the case is settled before it has taken its 
usual course, the attorney is undoubtedly benefited thereby, 
but the client is saved the necessity, and oftentimes hardship, 
of paying out cash, and has no personal liability for fees in the 
event of failure. Under such circumstances he must expect 
to, and usually does, give a larger compensation, if successful, 
than he would if he agreed to pay a fixed fee, whether success- 
ful or not. When Mr. Packham made the arrangement for 
fees the insurers had not paid the insurance money, and when 
they did they knew what he had agreed to allow. Mr. White- 
lock told Mr. Keech of the arrangement, and the letter from 
Mr. Little, the representative of one of the companies, which 
was sent to Mr. Keech’s client and filed with his testimony, 
shows that it was understood by the companies. Yet they 
stood by without objecting to it, and permitted the attorneys 
thus employed by Mr. Packham to proceed, knowing the terms 
of their employment. The case of Davis vs. Gemmell (73 Md., 
530) is a conclusive answer to such objection by them now. 
There the attorneys were employed upon a contingent fee by 
Mr. Brydon, who had sued in his own name, and recovered a 
judgment which was determined to belong to the North 
Branch Coal Company. Some of the stockholders objected to 
the allowance of the fee, but this court said they “stood by 
and saw the work done; they neither interfered nor objected; 
and they cannot now be heard, in a court of equity, to except to 
that work being paid for out of the fund realized by the labor 
of these gentlemen, especially when they themselves (these 
exceptants) are seeking to reap the benefit of that very work 
and labor.” In Newcomb vs. Insurance Co. (22 Ohio St., 382), 
after fully recognizing the right of the insurer to be subro- 
gated to a claim against the wrongdoer, the court said: “ But 
the assured will not, in the forum of conscience, be required to 
account for more than the surplus which may remain in his 
hands after satisfying his own excess of loss in full and his 
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reasonable expenses incurred in its recovery, unless the under- 
writer shall, on notice and opportunity given, have con 
tributed to, and made common cause with, him in the prosecu- 
tion.” Without citing other authorities on that subject, we 
are of the opinion that it would be inequitable to deprive the 
attorneys of the fees agreed to be allowed, or to hold the in- 
sured responsible for them and the costs incurred in the prose- 
cution of the case. 

We will now consider the right of Mr. Packham to retain the 
remainder of the $9,000 in excess of fees and expenses. In the 
first place, it may be well to ascertain the effect of the subro- 
gation receipt, which, as we have said, in substance follows 
the provision of the policy, and need not be quoted. Broad as 
its language is, it cannot be construed to apply to any claims 
or demands beyond those made by reason of the loss or injury 
to the property insured. If, for example, Mr. Packham had 
owned the house in which the merchandise was stored, and the 
negligence of the gas company had caused both to be de- 
stroyed, it was evidently not the intention of the parties to 
assign any claim he might have had for the loss of the house. 
When the loss occurs through the tort of a wrongdoer, the in- 
surer is entitled to be subrogated to the ‘claim of the insured 
for the loss of the insured property, not of other property. 
The money paid by appellant was for loss and damage “ to the 
property insured by ” its policy, and the assignment had refer- 
ence to that, and not to any other property; such, for exam- 
ple, as the oftice furniture, etc., insured by the German Fire 
Insurance Company, and the subject of dispute in the Pack- 
ham Case above referred to, or to loss of profits in the as- 
sured’s business. There can be no doubt from the evidence 
that Packham, by his suit against the gas company, was seek- 
ing to recover for losses other than the merchandise destroyed 
or injured. The declaration alleges that, “as the direct con- 
sequence of such negligence and want of care of the defendant, 
» * * the business of the plaintiff was arrested and inter- 
fered with,” ete.; that “the plaintiff has been compelled to 
pay out, and must continue to pay out, large sums of money 
for the rent and use of said building, until the same may be 
repaired as speedily as may be;” and other matters. But 
whether the allegations were technically sufficient to enable 
him to recover for loss of profits to his business is not neces- 
sary to be determined in this case. The testimony abundantly 
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shows that such was being attempted when the case was set- 
tled. and, if the defendant had raised any question as to his 
right to do so under the pleadings, the declaration could have 
been amended, if necessary. It is well settled in this State 
that in actions of tort the loss of profits in a trade or business 
may be recovered, if it be the direct result of the defendant’s 
wrongful act, and is proven with sufficient certainty: Brown 
vs. Werner, 40 Md., 15; Shafer vs. Wilson, 44 Md., 268; Law- 
son vs. Price, 45 Md., 138; Evans vs. Murphy, 87 Md., 498. Mr. 
Packham testified that the damage done his business by the 
fire, up to the time of trial, approximated $18,000 to $20,000. 
He said he had fifty-one persons on his pay roll, and “ had lots 
of salaries of people in my employ to carry over.” Had the 
rent of two warehouses for several months, and other things 
he mentioned. Undoubtedly there were some things he 
named as elements of damages that could not have been re- 
covered, but there is enough in the testimony to show that he 
was making a bona fide claim for damages, some of which were 
recoverable if sufficiently proven, in addition to those for the 
loss of the merchandise. If the minimum loss of business which 
he testified to be divided in half, it amounts to $9,000. There 
is nothing in the record which would justify us in reaching a 
conclusion that he was simply endeavoring to retain this por- 
tion of the verdict by setting up a defense which had no merit 
in it, and no foundation to base it upon. On the contrary, it is 
manifest that he was making a bona fide effort to recover 
damages for the merchandise, which he knew would go to the 
insurance companies, to the extent of their loss, and also for 
other losses which he had sustained. While engaged in that 
effort the offer of settlement was made, and he only consented 
to accept it when urged by the representatives of the ecom- 
panies present, and upon the express understanding that the 
verdict should be divided. 

The interrogatories which the jury answered, having been 
submitted in pursuance of the agreement made, do not add 
any special strength to his position, excepting in so far as they 
caused to be made a matter of record that it was intended to 
settle the claim in which the insurance companies were inter- 
ested for $9,000, and that the balance was for the plaintiff’s 
own compensation for other losses he had sustained. If the 
case had gone to the jury without any understanding between 
the parties as to the amount of the verdict. we can see no rea- 
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son why interrogatories of this character could not have been 
properly submitted. The insured could not have brought 
several actions, but was compelled to recover for all his losses 
sustained by that fire in one suit. Therefore, when he was 
claiming damages for losses other than those which the insur- 
ance companies were entitled to, it would have been proper, if, 
under the rulings of the court, he might recover other dam- 
‘ages, to have had the jury determine the amounts allowed on 
the respective claims. This case differs materially from that 
of Dorsey vs. Habersack (84 Md., 128), as there the plaintiff 
was entitled to all the damages recovered, and it was sought 
to require the jury to determine “ the amount of injury occa- 
sioned by some of a number of acts done by the defendant.” 
As we there said: “In many cases it might be impossible for 
them to determine definitely what proportion of an alleged 
injury was sustained by one of several acts.” But in the suit 
against the gas company the jury, in making up their verdict, 
would have properly ascertained what loss was sustained by 
the injury to the merchandise, which was for the benefit of the 
insurers, and what on account of the loss to the plaintiff, ex- 
clusive of that. 

The case, then, is practically as if the insured had accepted 
$9,000 for loss ef the insured property, and had thereby re- 
leased the wrongdoer as to the balance. From what we have 
already said, it can be seen that we are of the opinion that he 
could, under the peculiar circumstances of this case, do so 
without being held liable to the appellant for more than its 
proportion of the amount recovered, after deducting costs and 
expenses incurred by him. It would be very inequitable to 
permit one of eight or nine insurers to stand off and refuse to 
take part in a suit brought by the insured, and let him, at the 
instance and with the consent of the others, settle for an 
agreed amount, and then come into a court of equity and exact 
payment in full of him, when the others only get a part. The 
other companies did perform their duty towards the insured, 
and they, representing a majority of the claims, not only in- 
duced him to accept what they doubtless thought was for their 
benefit, but by means of that inducement possibly caused him 
to accept less for his individual claims than he might have 
received. especially if out of the $6,300, the net amount he re- 
ceived, he must be required to pay the appellant, and any other 
company that occupies a similar position, their claims in full. 
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So, without in any way questioning the general principle of 
subrogation as announced in Packham vs. Insurance Co., and 
cases there cited, as well as many other similar authorities, 
we cannot apply it in a case such as this, where the insurer 
repudiated the right of the insured to represent it in the suit 
against the wrongdoer before judgment, and now (after the 
insured has in good faith made a settlement in accordance 
with the wishes and request of those who did co-operate with 
him) seeks to profit by its refusal to take part in that proceed- 
ing, on the theory that it was not a party to the settlement, 
and hence is not bound by it. We might site such cases as 
Newcomb vs. Insurance Co., supra; Assurance Co. vs. Lister 
(9 Ch. App., 483), and Insurance Co. vs. McLaren (12 Ont., 682), 
as well as others, in support of our position; but it seems to us 
that the peculiar facts in this case sufficiently take it out of 
the general rule that a release of the wrongdoer by an insured 
makes him liable to the insurer for the amount paid to avoid 
the necessity of quoting from authorities. 

4. The court below was clearly right in dismissing the bill 
against the gas company. The amount of the verdict had 
been paid by it to the insured before the bill was filed. There 
is no evidence of fraud on the part of the gas company in con- 
nection with the verdict, and what we have already said about 
the right of the insured to make the settlement is sufficient to 
relieve the gas company. In the absence of collusion or fraud 
on the part of that company, payment by it to Mr. Packham 
discharged it from any further liability on account of the fire. 
The decree of the court below must be affirmed. Decree af- 
firmed, appellant to pay the costs above and below. 
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Supreme Court of Iowa. 


SUPREME COURT OF IOWA. 
WESTENHAVER er At. 
vs. 
GERMAN AMERICAN INS. CO.* 


A notice of loss which complies with the requirements of the statute is suffi- 
cient, though it does not contain all that is called for by the policy. 


Where arbitration is a condition precedent, an honest failure of the arbitra- 
tors to agree to an umpire, without fault of the parties, does not justify 
the insured in refusing further arbitration and bringing suit, and where 
there is evidence sufficient to show that the company was not responsible, 
it was not error to direct a verdict for the company. 


Where other companies were interested in the loss, and were separately de- 
manding arbitration, notices to insured by such companies are not admis- 
sible as evidence of a waiver of an appraisement by the defendant company 
in the absence of evidence of an agreement for a joint arbitration. 

GerorGe E. Crarke, for Appellants. 
Carr & Parker, fur Appellee. 
Deemer, J. 
Defendant issued to plaintiffs a policy of fire insurance cov- 
ering a stock of general merchandise in the town of Buffalo 
Center. The policy contained conditions requiring an arbitra- 
tion of the amount of loss in case of damage by fire, precedent 
to a right of recovery thereof. The amount was to be ascer- 
tained by two competent and disinterested appraisers, the in- 
sured and the company each selecting one, and the two so 
chosen to first select a competent and disinterested umpire. 

The appraisers were together, then, to estimate the loss and 

appraise the same, stating separately sound value and dam- 

age. and, failing to agree, were to submit their difference to 
the umpire. After the issuance of the policy, and about the 
25th day of February, 1898, a fire occurred in a building across 
the street from the place where plaintiffs’ stock of merchandise 
was located, and it became necessary to hurriedly remove the 
goods from the building in which they were kept, in order to 
save them. Plaintiffs claim that, as a result of the removal, 
and because of smoke, water, and fire, the stock was badly 
damaged, and they bring this action to recover the amount of 
loss. The policy further provides that, in case of loss:— 

If fire occur the insured shall give immediate notice of any 
loss thereby, in writing, to this company, protect the prop- 


* Decision rendered, Dec. 22, 1900. 
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erty from further damage, forthwith separate the damaged 
and undamaged personal property, put it in the best possible 
order, make a complete inventory of the same, stating the 
quantity and cost of each articie and the amount claimed 
thereon, and within sixty days after the fire, unless such 
time is extended in writing by this company, shall render a 
statement to this company, signed and sworn to by said in- 
sured, stating the knowledge and belief of the insured as to 
the time and origin of the fire; the interest of the insured 
and of all others in the property; the cash value of each 
item thereof, and the amount of loss thereon; all inecum- 
brances thereon; all other insurance, whether valid or not, 
covering any of said property; and a copy of all the descrip- 
tions and schedules in all policies; any changes in the title, 
use, occupation, location, possession, or exposure of said 
property since the issuing of this policy; by whom and for 
what purpose any building herein described, and the several 
parts thereof, were occupied at the time of fire—and shall 
furnish, if required, verified plans and specifications of any 
building, fixtures, or machinery destroyed or damaged, and 
shall also, if required, furnish a certificate of the magistrate 
or notary public (not interested in the claim as a creditor or 
otherwise, nor related te the insured) living nearest the 
place of fire, stating that he has examined the circum- 
stances, and believes the insured has honestly sustained loss 
to the amount that such magistrate or notary public shall 
certify. 

As a defense to the action, defendant pleaded, among other 
things, that the amount of loss was not ascertained by ap- 
praisers, as provided by the terms of the policy, although it 
had done all that was required of it by the terms thereof, and 
that plaintiffs had failed and neglected to give notice and fur- 
nish proofs of loss agreed upon in the contract of insurance. 
In reply the plaintiffs pleaded that failure to arbitrate was 
due to the fault and frand of defendant, and that defendant, 
by its conduct, had waived appraisement of the loss. They 
further pleaded that they gave the notice and made the proofs 
of loss required by law, and that after defendant received 
them it served notice on plaintiffs to arbitrate, thereby waiv- 
ing any further or other proofs. They also pleaded an at- 
tempt at common-law arbitration between the parties to this 
action, and plaintiffs and other insurance companies issuing 
policies on the same stock of goods, as a waiver of the eon- 
ditions of the policy. On these issues the case was tried to a 
jury, and at the conclusion of the evidence the court directed 
a verdict for the defendant. 
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The two main propositions contended for in argument relate 
to the sufficiency of the notice and proofs of loss, and to the 
condition of the policy requiring an appraisement or arbitra 
tion of the amount of loss, as a condition precedent to a right 
of action. It is conceded that notice and proof of loss re- 
quired by the terms of the policy were not given, and it is un- 
disputed that the amount of loss was not ascertained by arbi 
trators or appraisers. Plaintiffs offered to show, however, 
that they gave the notice and made the proofs required by 
section 3, ¢. 211, Acts 18th Gen. Assem., in force when the 
policy in suit was issued; and this, they assert, was all that 

yas required of them. That section provides, in effect, that 
in order to maintain his action it shall only be necessary for 
the assured to prove that he has given notice in writing of such 
loss, accompanied by an affidavit stating the facts as to how 
the loss occurred, so far as they are within his knowledge, 
and the extent of the loss, which notice shall be given within 
sixty days from the time the loss occurred. The section con- 
cludes as follows :— 

All the provisions of this chapter shall apply to and gov- 
ern‘all contracts and policies of insurance contemplated in 
this chapter, anything in the policy or contract to the con- 
trary notwithstanding. 

Were the question res integra, the writer would be inclined 
to agree with counsel for appellee in his contention that this 
statute ‘has reference to policies of insurance upon buildings, 
and not to policies on ordinary personal property. Indeed, 
that seems to be the only result, if we are to follow Joy vs. 
dnsurance Co. (83 Iowa, 13) to its logical conclusion. See, 
also, Martin vs. Insurance Co., 85 Iowa, 643. But in Welsh 
vs. Insurance Co. (71 Iowa, 339), and Warshawky vs. Insurance 
Co. (98 Iowa, 221) we held that the section applies to policies 
of insurance on personal property, and that, if plaintiff gives 
notice and makes the proof of loss therein required, he has 
done all that is necessary in this respect, although the policy 
may provide for more. Following those cases, we are con- 
strained to hold that the court was in error in rejecting the 
proofs of loss made by plaintiffs that were in exact accord with 
the requirements of the statute quoted. In view of some 
changes made in the language of the act by section 1742 of the 
Code, the writer does not wish to be understood as assenting 
to such a construction of that section. He is of the opinion 
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that it only has reference to policies on buildings. Certainly, 
that was the proper construction before the adoption of chap- 
ter 44 of the Acts of the 27th General Assembly. The effect 
of the new Code on prior contracts, and the force to be given 
the change of language therein, is not argued, and will not be 
considered on this appeal. But it does not follow that the 
case should be reversed for this error. If the second defense 
made by defendant is good, the error was without prejudice. 

2. Arbitration or appraisement of the amount of loss and 
damage was a condition precedent to the right of recovery, and 
unless waived, or the defendant has estopped itself by conduct 
from relying thereon, the motion to direct was properly sus- 
tained; for it is conceded that no arbitration or appraisement 
was had. It appears from the evidence that an adjuster rep- 
resenting the defendant and another company called on plain- 
tiffs just after the fire and attempted to adjust the loss. Fail- 
ing in this, he served notice on the plaintiffs to put the stock 
in order, separate the damaged from undamaged, and make 
complete inventory of the same, in accord with the terms of 
the policy, and that submission of the amount of loss to ap- 
praisers was required. Plaintiffs were also informed by this 
notice that defendant would at once select an arbitrator, and 
they were requested to name a time when, and place where, 
the appraiser so appointed could meet the one selected by 
plaintiff. Complying with the statement, defendant selected 
one Larson, a merchant of wide experience, living at Crystai 
Lake. Minn., about thirty miles distant from Buffalo Center. 
Plaintiffs selected one Hubbard, a livery stable keeper in the 
town of Buffalo Center, who was the father of plaintiffs’ 
cashier. Shortly after the service of the notice these apprais- 
ers met at Buffalo Center, and attempted to choose an umpire. 
After spending some days in an effort to agree, they mutually 
came to the conclusion that they could not agree, and so in- 
formed the parties. Thereupon defendant selected a new ap- 
praiser, and also demanded of plaintiffs that they select 
another, and proceed with the appraisement. This plaintiffs 
refused to do, and they immediately brought this action. 
When the appraisers first appointed met, they each submitted 
a list of names to the other, from which to select an umpire. 
The appraiser appointed by the defendant presented ‘a list of 
twenty-two names of merchants and business men living in 
Forest City, Britt, Wesley, Garner, Clear Lake, Mason City, 
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Belle Plaine, Marshalltown, Des Moines, Correctionville, Sioux 
Rapids, Ida Grove, and Buffalo Center, Iowa, and Minneapolis 
and Blue Earth, Minn. So far as shown, they were all men of 
excellent character. The arbitrator selected by plaintiffs ob- 
jected to those who lived in the immediate vicinity of Buffalo 
Center, because competitors of plaintiffs, and to those who 
lived more distant, as at Marshalltown and Des Moines, as too 
distant. Another was rejected because he was a_ banker. 
There is no showing that Larson was actuated by any other 
motive than to secure an impartial umpire in presenting his 
list. Hubbard presented a list of twelve names of merchants 
and business men residing at Clear Lake, Belmond, Buffalo 
Center, Garner, and Alonga, lowa, and Winona and Blue 
Earth, Minn., and Columbus, Prescott, and Delavan, Wis., and 
Rockford, Ill. One of them was an old partner of Hubbard, 
and another a partner of this partner, and one or both had had 
losses from fire, and difficulties with insurance companies. 
Another was an old-time friend of Hubbard, and another the 
landlord of the hotel where the plaintiffs and many of their 
employees boarded. Another had had difficulty in adjusting 
an insurance loss, and some were nonresidents of the State, 
and were unknown to either of the appraisers. Many of the 
names were suggested by plaintiffs or their employees. It 
also appears that Hubbard constantly counseled with, and 

yas largely directed by, plaintiffs in his attempt to secure an 
umpire. These facts are mentioned, not for the purpose of 
showing fraud or bad faith, but as evincing a purpose on the 
part-of plaintiffs to derive every advantage possible in the 
arbitration. There is, as we have said, no evidence that Lar- 
son was acting on the immediate suggestion of the defendant 
or its agents; and so far as he was actuated by no other 
motive than to secure a fair and unprejudiced umpire, even if 
he did not show the best of judgment, the defendant is not to 
be held responsible for his mistakes. There is little doubt that 
the appraisers attempted to agree, and the trial court, no 
doubt, found that they would have agreed on some of the 
names presented by Larson, had not plaintiffs objected there- 
to. We are content to hold that this is as much as can be 
claimed from the evidence,—that after an honest and earnest 
attempt the arbitrators failed to agree, and that defendant 
was in no manner responsible for their disagreement. What, 
then, is the law applicable to such a state of facts? If an 
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umpire is not chosen because of a purpose on the part of either 
of the parties to prevent or unreasonably delay the adjust- 
ment of the controversy, or because of the improper influence 
of the insurer or the insured on the appraiser, calculated to 
prevent or delay the submission, tlie party responsible for the 
delay or misconduct will be held to have waived the appraise- 
ment: Read vs. Insurance Co. (103 Iowa, 315), and cases cited. 
There is no evidence from which a jury would be warranted in 
finding that the arbitration failed because of the perverse con- 
duct or want of good faith of the defendant or its adjuster. 
Plaintiffs and their appraiser were as much at fault as, if not 
more than, the defendant; hence the rule quoted from the 
Read Case does not apply. Ascertainment of the amount of 
loss by appraisement was a condition precedent to a right of 
action, and, if the appraisers selected failed to agree on a 
third, this does not, in itself, justify a suit for the amount of 
the loss. In the absence of ‘bad faith or acts intended to de- 
feat arbitration on the part of the insurer, the plaintiff must 
propose the selection of other arbitrators, to the end that an 
award may be agreed upon, and the basis for action deter- 
mined: Davenport vs. Insurance Co., 10 Daly, 535; Altman 
vs. Altman, 5 Daly, 486; Insurance Co. vs. Traub (Md.); Car- 
roll vs. Insurance Co. (Cal.); Levine vs. Insurance Co. (Minn.). 
Following this rule, it was plaintiffs’ duty, when the apprais- 
ers first selected failed to agree through no fault of either of 
the parties, to select a new appraiser, in order that the amount 
of their recovery should be fixed. They could not arbitrarily 
proceed to set aside the agreement for arbitration and sue for 
the amount of loss; for the defendant agreed to pay the 
amount found due by the appraisers, and in the absence of 
fraud, bad faith, or culpable neglect, or other conduct amount- 
ing to a refusal to proceed with arbitration, the defendant had 
the right to stand on its contract rights. It is said in argu- 
ment, however, that the question of defendant’s good faith was 
for the jury, and that the court was not justified in invading 
its province and directing a verdict. The “ scintilla doctrine ” 
no longer obtains in this State, and, under the rule announced 
in Mever vs. Houck (85 Iowa, 319), there was no error in taking 
the case from the jury. 

5. Finally, it is insisted that the court was in error in ex- 
cluding notices given to plaintiffs by other companies issuing 
policies on the stock in question, directing them to select ap- 
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praisers. It is claimed that these notices would show a con- 
cert of action on the part of all the companies interested, and 
that, with other evidence adduced, would prove an agreement 
to submit all differences outside and beyond the terms of the 
policies, thus waiving the appraisement required by defend- 
ant’s policy, and estopping the defendant from insisting on 
compliance therewith. There is no doubt that defendant 
might waive the provision of the policy requiring appraise- 
ment, and it is equally clear that, if it entered into an agree- 
ment with plaintiffs for an appraisement not contemplated by 
the terms of the policy, it did waive an appraisement under 
the policy: Harrison vs. Insurance fi (C. C.); Adams vs. 
Insurance Co., 85 Iowa, 6; Bishop vs. Insurance Co. (N. Y. 
App.). There is no evidence in the record tending to show 
that all the companies interested agreed to submit the matter 
of damages to one joint arbitrator, but it is also shown that 
the arbitration was demanded by each and all of the com- 
panies under the provisions of their respective policies. At 
least, that was defendant’s demand. And it is also shown 
that the appraisers selected proceeded to act under the terms 
of the agreements contained in the policies. The mere fact, 
then, that the insurance companies all selected the same arbi- 
trator, would neither show nor tend to show that the arbitra- 
tion was other than the one required by the terms of the poli- 
cies. There was no agreement to submit, outside of that 
contained in the policies of insurance. True, the insurance com- 
panies selected the same arbitrator, but this does not show, in 
itself, that they were acting outside of the scope of the origi- 
nal agreement for appraisement. Indeed, when the evidence 
was offered showing the conversation between the parties at 
the time it is claimed the agreement was made, counsel for 
plaintiffs said that he was not offering to prove anything in- 
consistent with the terms of the policies. This, we think, was 
true. The notices offered by plaintiffs were properly rejected, 
for they showed that each of the companies was proceeding to 
act under its policy. Even if it was error to reject them, the 
ruling was without prejudice. The case is readily distin- 
guishable from Harrison’s Case, supra. There, there was an 
arbitration not contemplated by the provisions of the policies. 
Some other offers were made by plaintiffs’ counsel, that need 
not be specifically referred to. Suffice it to say that, if plain- 
tiffs had been permitted to prove all that their counsel asked, 
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they would not have shown an attempt at arbitration outside 
of, and inconsistent with, the terms of the policies. No preju- 
dicial error appears, and the judgment is affirmed. 


SUPREME JUDICIAL COURT OF MAINE. 


DUFFY 
v8. 


METROPOLITAN LIFE INS. CO.* 


A mother, who was the beneficiary in a life insurance policy, and her son, the 
insured, gave a release, under seal, to the defendant company of all their 
rights under the policy. The complainant, after the son’s death, now 
asking for a restoration of the policy, and claiming that the release on 
her part was obtained by duress, and through the false and fraudulent 
representations of the agent of the defendant company who procured it, 
it is held that the release by the insured did not bind the complainant. 


The moment a policy is issued the beneficiary obtains a vested interest in it, 
and in the money which may become due upon it, which the insured can- 
not release without the assent of the beneficiary. 

Held, Also, that the evidence falls far short of showing duress. The threat 
relied upon, giving it the broadest possible significance, was not a threat 
which carried with it any reasonable sense of impending danger. Mere 
threats of criminal prosecution do not constitute duress. 

Held, Further, thatthe statements of the agent to the complainant, that the 
insured had obtained the policy through false and fraudulent representa- 
tions in his application, were made upon a reasonable belief that the 
statements were true, and that the company had a lawful right to attempt 
to secure a release of the policy. Under the circumstances developed by 
the evidence, for the agent to state to the complainant as a fact that the 
representations in the application were false was not fraudulent, though 
it might have been untrue. 

Held, Further, that whatever was the character of the agent’s statements, 
the complainant has failed to satisfy the court that she was deceived by 
them, and without proof of this she cannot be permitted to disregard her 
release. She knew, as well as the agent claimed to, whether the state- 
ments of the insured in his application, which were claimed to be false 
and fraudulent, were so or not. She may not have known them to be 
false, but the court is of opinion that she was not deceived. 

In the trial of.an issue in equity, the verdict of a jury is only advisory, and 
must be so considered in this case. 


P. H. Gru and T. B. Towts, fur Plaintiff. 
J. H. & J. H. Drummonp, Jr., and L. C. Srearys, for Defendant. 


SavaGE, J. 
On April 4, 1898, John M. Duffy made application to the de- 
fendant company for insurance on his own life for the benefit 
of his mother, Ellen Duffy, and on April 7th the defendant 
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issued its policy, whereby, in the event of the death of John M. 
Duffy, it promised to pay $500 to Ellen Dutty, if living; other- 
wise, to the legal representatives of the insured. The premi- 
ums, of $3.01 each, were made payable on the 7th day of April, 
July, October, and January. The premiums for April and 
July, 1898, were paid, but none afterwards. In his application 
Duffy made the following representations :— 

I have never had any of the following complaints or dis- 
eases: Consumption, * * * disease of the lungs, * * * 
habitual cough, and I am now in sound health. 

It is conceded that, by the terms and conditions of the appli- 
cation and policy, if these representations were untrue the 
policy was void. The defendant claims that they were un- 
true, and that Duffy, at the time he made his application, was 
not in sound health; that he had an habitual cough and in- 
cipient consumption. 

On August 2, 1898, Ellen Duffy executed and delivered to an 
agent of the company a release, under seal, of all her rights 
under the policy, and delivered up the policy, which was then 
in her possession. The next day John Duffy joined in the re- 
lease which his mother had signed, and the company paid him 
$15 therefor. Nothing further was done by Mrs. Duffy or 
John until after John’s death, December 16, 1898, when Mrs. 
Duffy brought this bill of complaint, alleging, among other 
things, that the release which she signed was obtained from 
her without consideration, and by duress, and through the 
false and fraudulent representations of the agent of the com- 
pany, and asking for a restoration of the policy. 

In its answer the company asserts that John Duffy made 
the representations which we have referred to in his applica- 
tion, and that they were untrue, and it denies that the release 
was obtained by duress or fraud. 

At the trial certain questions were submitted to a jury, who 
answered that the agent of the company did make false and 
fraudulent representations to the complainant for the purpose 
of deceiving her, and that she was thereby deceived and ia- 
duced to surrender the policy. The jury also answered that 
John Duffy was in sound health, and had neither an habitual 
cough nor consumption, on the date of his application to the 
company. Thereupon the case was reported to the law court, 
with the stipulation that “the law court is to give so much 
weight to the answers to the questions made by the jury as 
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the court believes such answers are entitled to, and to decide 
all questions of law and fact involved, and to order such a 
decree as the rights of the parties require.” 

A verdict of a jury, upon issues of fact tried before them in 
equity proceedings, is to be regarded as advisory only (Red- 
man vs. Hurley, 89 Me., 428), and as such we must regard the 
verdict in this case. It is our duty to examine the issues and 
the evidence as if originally submitted to us, and, while we 
may give great weight to the conclusions of the jury upon dis- 
puted issues of fact, still their findings should not be sus- 
tained unless they satisfy the conscience of the court: Lar- 
rabee .vs. Grant. 70 Me., 79. In the case we are now 
considering, if the result could be based solely upon the an- 
swers to the questions whether John Duffy made false repre- 
sentations in his application or not, whether ‘he was then in 
sound health or not, we might order a decree in accordance 
with the verdict, although possibly we might think that the 
evidence preponderated to the contrary. That is one of those 
doubtful questions involving a pure issue of fact, concerning 
which the judgment of twelve good men and true is of great 
value. But, when the verdict depends upon the proper appli- 
cation of somewhat complex rules of law to the evidence, it is 
necessarily of less weight. But a decision that John Duffy 
was in sound health when insured does not decide the case. 
The defendant claims that, in any event, the complainant has 
released her interest under the policy. And that claim we 
must now consider. If the release was valid, then this bill 
cannot be maintained. 

The release was executed by both the complainant and the 
insured. It was under seal, and, therefore, proof of considera- 
tion is not required. So far as the release by the insured is 
concerned, no question is raised but that it was his free and 


voluntary act. But the insured by his release could not bind: 


the complainant, who was the beneficiary. The moment the 
policy was issued the beneficiary obtained a vested interest in 
it, and in the money which might become due upon it, and the 
insured could not assign nor surrender it without her assent. 
This principle is too well settled to require the citation of 
authorities, and is not controverted by the defendant in this 
case. The sole question is, was the release executed by the 
complainant a valid one on her part? We think it was. The 
evidence falls far short of showing duress. The complainant 
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testified that the agent told her if she insisted upon holding 
the policy, and ever pressed it for a settlement, the company 
could punish her for trying to obtain money by false and 
fraudulent representations, and that she signed the release 
through fear of punishment, and by reason of the threatening 
talk of the agent. This is all the evidence there is of duress. 
The language of the agent, taken literally as stated by the 
complainant, was no more than the expression of an opinion 
as to what the company could do. But, giving it the broadest 
possible signification, it was not a threat which carried with it 
any reasonable sense of impending danger. Mere threats of 
criminal prosecution do not constitute duress: Harmon vs. 
Harmon, 61 Me., 227; Higgins vs. Brown, 78 Me., 473. 

But, further, the complainant in her bill alleges that the 
agent “falsely and fraudulently represented to her that the 
policy was utterly void and worthless,” and that the insured, 
“ John M. Duffy, had falsely and fraudulently represented cer- 
tain facts concerning his health which caused said company to 
issue said contract of insurance,” and upon this point she testi- 
fied that the agent told her that the company had ordered him 
“to lift the policy because it was utterly void,” and, further, 
that the agent told her that her son “ had obtained the policy 
through false and fraudulent representations.” This is all. 
She did not testify what those representations were, nor that 
the agent told her what they were. But the agent testified, 
and his testimony, taken in connection with the allegations of 
the plaintiff in her bill, leads us to believe, that he did tell her 
what the representations were which were alleged to be false, 
and that they were the representations that he was in “ sound 
health,” and that he never had an “ habitual cough.” 

The statement of the agent. as testified to by complainant, 
that the policy was void, was evidently based upon the al- 
leged misrepresentations in the application, and undoubtedly 
was so understood by Mrs. Duffy. 

As bearing upon this point. we gather from the testimony 
offered by the complainant that John M. Duffy had had a cold 
in the winter of 1898: that he was confined in the house by it 
five days, and that he had a physician, though the complainant 
testified that John did not cough then nor later, until June, 
1898. John’s employer, a witness for the complainant, testified 
as follows :— 
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“Q. Did you ever hear him cough through the month of 
April, in your store? 

“A. I have no recollection of hearing it, sir; in fact, he 
didn’t have—. I don’t know as he had much of a cough. 
Seemed to be kind of a—I should say sort of a—well, tired 
feeling, more than anything else. 

“Q. And that was in July, when he left? 

“A. That wasin June. Along in June he told me he should 
have to take a rest; go up in the woods. Didn’t feel,—not so 
well as usual, he said.” 

Duffy did leave the store July 2d, and went into the woods, 
and never afterwards returned to work. He died of consump- 
tion the middle of the December following. It appears that 
the officers of the defendant company, in New York, as early 
as May 4, 1898, received information that Duffy was not in 
sound health and had consumption at the date of the policy, 
and directed an investigation of the case to be made. That 
the company received such information does not, of course, 
prove that it was true, but it does have an important bearing 
upon the good faith, the want of fraud, of the company in di- 
recting the investigation and in seeking to cancel the policy. 
It tends to rebut the allegation of intent to deceive. The evi- 
dence satisfied us that on August 2d, the date of the release, 
the officers and agent of the company had reason to believe, 
and they apparently did believe, that John M. Duffy’s repre- 
sentations in his application were untrue, and, if so, they had 
a right to seek a cancellation of the policy. Under such cir- 
cumstances, for the agent to state to the complainant as a 
fact that the representations in the application were false 
would not be fraudulent, though it might be untrue. 

jut, whatever may have been the character of the agent’s 
statements, the complainant fails to satisfy us that she was 
deceived by them, and without proof of this she cannot ask us 
to disregard her release: McDonald vs. Trafton, 15 Me., 225; 
Pratt vs. Philbrook, 33 Me., 17; Flanders vs. Cobb, 88 Me., 488. 
The complainant and her son. John, lived together as members 
of one family, in the intimacy of mother and son. All matters 
relating to his health and his habitual cough, or want of it, 
were as well known to her as the agent claimed them to be to 
himself. He made no statement of a fact outside the limits of 
her daily observation. He did not claim to have means of 
knowledge that she did not possess. So far as his statement 
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involved an opinion, her opinion was as good as his, and based 
on a far more intimate acquaintance. She knew, as well as he 
claimed to, whether his statements to her were true or false. 
She may not have known them to be true, but we think she 
was not deceived by them. In her testimony she does not 
claim that she was deceived, but rather lays great stress upon 
the threats of the agent,—the alleged duress. Our conclusion 
is strengthened by the fact that though she now claims that 
the conduct of the agent was coercive and false and fraudu- 
lent, and, therefore, entirely reprehensible, she appears to 
have acquiesced for several months; and during the lifetime 
of her son, and while it might have been possible by his aid 
and testimony, to prove the falsity of the agent’s statements, 
she took no steps to right her wrongs, to have the release 
annulled, and the policy restored. 

Therefore, notwithstanding the verdict, the entry must be: 

Bill dismissed, with costs. 
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NIAGARA FIRE INS. CO. | 
v8. 


HEFLIN. 


GERMANIA FIRE INS. CO. 


vs. 
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SAME.* 


Where insured kept a complete set of books and inventories at his dwelling 
house, located about 75 yards from the insured storehouse, all of which 
were produced for inspection, except a small cash book, which was acci- 
dentally left in the storehouse on the night of the fire, and was thus de- 
stroyed, there was no forfeiture of the policy, though it provided that 
insured should keep his books, including his cash book, in a place not ex- 
posed to a fire which would destroy the building ; as the information con- 
tained in the lost cash book was practically supplied by the bank in which 
insured deposited substantially all of his cash received for goods. 


Where a policy on a stock of goods provided that the company should not be 
liable beyond the actual cash value of the property at the time of loss, 
and its liability should in no event exceed what it would cost to replace 
the goods, in estimating the loss nothing can be added to the cash value 
on account of estimated profits. 


* Decision rendered, Jan. 16,1901. From Southwestern Reporter. 
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Burnam, J. 
The appellee brought separate suits on two policies of insur- 

ance for $1,125 each, issued by appellants. One hundred and 

: twenty-five dollars of each policy was on a frame building, and 
$1,000 of each on the stock of merchandise contained therein. ‘ 
Appellants answered, and resisted recovery: (1) On the 
ground that the assured had taken no inventory of his stock of 
goods on hand within twelve months prior to the date of the 

policy, or within thirty days after the issual thereof. (2) That 

he had failed to keep a set of books which clearly presented a 3 

record of business transactions, including all purchases, sales, 

and shipments by them for cash and credit from the date of 

the inventory. (3) That he had failed to keep such books and 


¥ 
inventory in a place not exposed to a fire which would destroy i 
the building, and to produce same, when called upon, for ex- 


amination and inspection, for the purpose of ascertaining the | 
amount of stock on hand; and that the failure to do so should 
render the policy null and void. (4) That it was a part of the 
policy of insurance that the company should only be liable for 
three-fourths of the actual cash value of the property covered 
by the policy at the time of the loss, and, in case of other con- 
current insurance, then only for its pro rata proportion of 
such three-fourths. (5) That the liability of the company in 
any event should not exceed what it would cost the insured to 
repair or replace the property destroyed with material of like 
kind and quality. They also pleaded that. the stock of goods 
on hand at the time same was destroyed did not exceed in 
value $600. 

The case of the Niagara Fire Insurance Company was tried 
by the court without the intervention of a jury, while that of 4 
the Germania Company was submitted to a jury. The judg- 
ment in both cases was for the full amount of the policy sued 
for. The records in both cases disclose that appellee had 
taken a complete itemized inventory of the goods on hand on 
the 15th of January, 1898, which was less than twelve months 
before the date of the issual of the policies, and that he kept a 
complete set of books and inventories at his dwelling house, 
which was located about seventy-five yards from the store- 
house, all of which were produced for the inspection and ex- 
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amination of appellant, except a small cash book, in which 
there was entered a memorandum of the amount of cash 
money taken in by goods sold between the date of the last in- 
ventory, on the 15th of January, 1898, and the burning of the 
premises, on the 29th of March, 1898. This book was acci- 
dentally left in the storehouse on the night of the fire, and 
was burned up; and appellee testifies that substantially all of 
the cash taken for goods between the dates was deposited by 
him in the Bank of Hartford, and which practically supplies 
the information contained in the lost cash book. It will, 
therefore, be unnecessary for us to determine whether these 
stipulations of the policy are warranties or mere representa- 
tions under the terms of the statute. Subsequent conditions 
providing for a forfeiture are not favored by the law, and will 
not be enforced, except in cases where the proof clearly au- 
thorizes it, and the ends of justice demand it. In our opinion, 
the only question to be determined upon this appeal is the 
value of the goods lost. In the case of the Niagara Company 
the chancellor made a separate finding of his conclusions of 
law and of fact, which have been copied into the record. In 
the third paragraph of his findings of fact he says:— 

“T find from the evidence that plaintiff's loss was as fol- 
lows; viz.:— 

% * * * * 

(3) I find that the store and its entire contents, without 
any fault of plaintiff, was, on the 29th of March, 1898, con 
sumed by fire, and the whole was a total loss. I find from the 
evidence that plaintiff's loss was as follows:— 

LOCK MV OICCE PAM EO, TOUS ois caw SRO Hew sw Saw $2,319 10 
Stock not included in invoice 150 00 
20 per cent profit value in store 563 76 
Freights 150 00 
Goods purchased after insurance 350 00 


$3,533. 86 
or 


From this should be taken for goods sold 3 


Leaving 2,840 49 
This divided in two parts 1,420 24 
Under the policy three-fourths is recoverable 1,065 18 
Not exceeding amount insured 1,000 00 
And on his store 125 00 
Amount of insurance recoverable 00 



























1901.) Insurance Companies vs. Hefiin. 329 


From a carefal examination of the record we are satisfied 
that the findings of the circuit judge are not altogether sus- 
tained, either by the facts deposed to by appellee or the law 
applicable thereto. He testifies that, in addition to conduct- 
ing the business of the ordinary country store, he was en- 
gaged in buying and selling logs, crossties, and country 
produce generally; that he paid for these articles either in mer- 
j chandise taken from the store, or in cash which had been 
realized for the sale of merchandise; and that he deposited all 

of the money received from the sale of these articles to his 
credit in the bank, with the money received by him from the i 
sale of his stock of goods. There was no separate account : 
kept of the money actually paid for the timber and country 4 
produce and the money realized therefor. Appellee testified 
that, at the date of his invoice of January 15, 1898, he had 
only a small amount of cash on deposit in the Bank of Hart- 
ford, and “ that every dollar of the money which he collected 
from merchandise and timber sold was deposited by him in 
the bank.” And he files an itemized statement of his bank 
account between November 6, 1897, and May 17, 1898, and re- 
lies on same as showing the amount of cash sales made by him 
between the 15th of January, when the invoice was taken, and 
the 29th of March, the date of the fire; viz.:— 


CHSC SECKTCOCSHKESSOCKSCHEERDKECREDV OR CGE H EC CCS Ga Ce 

see ee ee ewe eee eee eee eee ee eee eee eee eee eee Oe 

eee ewer eer eee eee eee eee ee ee eee eee eee eeeeeee 
ee 


Mldde cee ee ee ee eee eer ee eeee seer eee eeeeeeeeeeee 
Be CECT TEHESHOHREKCEHHHHEHEHC CHOBE HH CEDAR EEE EE 
eee ew ee ewe ee eee eee ee ee Oe 
oor e ree eee eee ee eee eee ee ee ee reese eeeeeeee 
SSSHRSEESSHEHEKSECRSCECHHHECESE HCEHHHCHHHE DE ECCE 
SEG EGCEEMSEEEER ECOSOC SEEEECECEOCEDE COREE EDC CEO 
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SV DeBMND, Sausages a yl edG, a a eee nike ante hcl re ate 15 00 
pes. 8 Dalek TeCGi ttn. scon cecccusunccclaaase 
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It will be observed that, beginning with January 22, 1898, 
and ending with April 8, 1898, appellee deposited in bank in 
cash $1,333.37; $693.37, he testifies, was the proceeds of cash 
sales of goods and merchandise, and $640 was the proceeds of 
timber sold by him, which had been paid for in cash or mer- 
chandise taken from the store. The timber deposit is in two 
items,—one for $290, dated February 2d, and one for $350, 
dated April 8th. While it is possible that the timber repre- 
sented by the $290 deposit on the 2d of February, 1898, was 
paid for in whole or in part out of the store, previous to the 
date of the invoice on the 15th of January, 1898, we think it is 
evident that the $350 deposit of April 8th was the proceeds of 
timber paid for subsequent to that time. At all events, in the 
absence of clear and satisfactory proof on this point, we are 
of the opinion that appellee should have been charged with 
this item as the proceeds of cash sales. It also appears that 
between the 15th day of January and the 29th day of March 
appellee sold $167.50 worth of goods on credit, which had not 
been collected at the time of the fire, and which should have 
been charged in estimating the value of the stock on hand. 
The circuit judge also allowed, in estimating the value of the 
stock on hand, $563.99 as the estimated profit thereon at the 
place where they were destroyed, over and above their actual 
cost. In our opinion, the court erred in adding this item to 
swell the value of the stock of goods on hand at the time of 
the fire. The “ policy of insurance ” contains this stipulation; 
viz.: “This company shall not be liable beyond the actual 
cash value of the property at the time any loss or damage 
occurs, and the loss or damage shall be ascertained or esti- 
mated according to such actual cash value, with proper de- 
duction for any depreciation, however caused, and shall in no 
event exceed what it would then cost the insured to repair or 
replace the same with material of like kind and quality.” 
Appellants did not insure appellee against loss of profits, but 
only undertook to pay to him the sum which would enable him 
to replace the goods actually destroyed. This plain provision 
of the policy, binding alike upon the insured and insurer, is in 
accord with the general equitable doctrine on the subject. 
Mr. Ostrander, in the second edition of his work on Fire In- 
surance, says (section 180): ‘“ There are certain underlying 
principles, which, if kept in mind, will materially aid courts in 
a satisfactory settlement of many difficult questions. One of 
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the most important of these, and one of the most general ap- 
plication in the adjustment of claims, is that indemnity does 
not contemplate unrealized profits. In one form or another 
nearly all insurance policies express this fact; but, whether 
this is done or not, the principle must be recognized as ele- 
mental and fundamental in a business where definite and ac- 
curately computable interests are subjects only that can be 
safely dealt with. Profits are speculative, uncertain, and in- 
tangible, frequently involving contingencies of a character so 
remote and complicated as to render a computation of even 
their approximate value impossible. Undertakings of this 
kind would invite crime on account of the opportunities they 
would offer for gain by means of easily perpetrated fraud.” 
Section 181: “It may be stated as a general proposition that 
loss will be computed on the basis of the ‘ market value,’ when 
sales can be made at any time, and without trouble or expense. 
Suppose one purchases wheat at ninety cents a bushel, and the 
market price afterwards advances to one dollar, should then a 
loss occur, the owner would be entitled to receive from his 
insurer the market price at the time of the loss. The profit 
here realized is due wholly to the advance in the price of the 
wheat before the loss. No gain comes from the destruction 
of the property. Wheat, always being in demand at the ‘ mar- 
ket price,’ could have been sold on the day of the fire, and the 
same profit of ten cents realized. There are a few more staple 
commodities of prime necessity that may at any time be sold, 
with little trouble or cost, at what is known as the ‘ market 
price.’ All other species of property are subject to different 
conditions, and under the established laws of trade, the seller 
must seek the purchaser; and when exchanges are made there 
are involved trouble, expense, and risk. For these there is 
ordinarily compensation in the form of profit. For illustra- 
tion, we will suppose that A. owas a general stock of merchan- 
dise valued at $25,000. which he offers to purchasers at an 
average profit of 25 per cent. To dispose of the entire stock 
will, perhaps, require six months or more. Meanwhile there 
will be expense for rent, insurance, and clerk hire. There will 
be a loss on certain portions of the stock on account of the 
change of styles and change of seasons. The delicate and 
fragile article will suffer deterioration from: light, dust, and 
frequent handling, and there will be ‘ moth and rust,’ and the 
labor, vexation, and risk of perhaps five hundred independent 
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and separate transactions; and to this must be added the use 
of the capital. The-profit, therefore, of 25 per cent, which the 
merchant expects to realize, is something that does not inhere 
to his merchandise. It is not something in esse. It is in part 
wages and in part compensation for the use of the capital and 
the risk of the business; and, should fire occur, the measure of 
damage would ordinarily be the cost of the goods, less the 
proper depreciation which they may have suffered from any 
cause whatever.” With these corrections, appellee’s stock on 
hand and loss would be as follows:— 

Value of stock invoiced Jan. 15, 1898 $2,319 10 
Stock not invoiced 150 00 
Goods bought after in 02 
MEDETONG SS siess2s. 6 oierdawiers 00 


Total 12 
Sales as shown by cash and credit account, less 20 
per cent estimated profit 8 71 
Money and goods taken for family use 5 00 
Balance 41 


$3,050 12 
Three-fourths of $2,006.41 equals $1,504.81, one-half of which 
would be $752.41, which would be due by each company upon 
the stock of goods destroyed. In this estimate we have al- 
lowed $150 each for stock not included in invoice and cost of 
freight. The testimony of appellee as to both of these items is 
indefinite, and demonstrates the materiality of the provisions 
of the policy which require accurate books to be kept of all 
transactions connected with the purchase and sale of a stock 
of goods. But appellee’s statement as to these items is not 
impeached in any way, and, we think, should be allowed. The 
policies of insurance are both for the same amount, and con- 
tain the same conditions and stipulations, and the rulings of 
the circuit judge with reference thereto were the same. The 
testimony was the same in each case, and it is evident that the 
judgments were both palpably against the weight of evidence, 
and based upon identically the same errors, both of law and 
fact. For the reasons indicated, each judgment is reversed, 
and the cause remanded for proceedings consistent with this 
opinion. 
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SUPREME COURT OF OHIO. 


UNION CENT. LIFE INS. CO. 
v8. 


HILLIARD Et AL.* 


A policy of life insurance issued on the life of a minor, payable to him if liv- 
ing at maturity, and to his executors, administrators, or assigns in case of 
death béfore maturity, is not absolutely void; nor are notes given by him 
for premiums void, although the insured has power to elect to avoid both 
on arriving at majority ; noris his written assignment of such policy dur- 
ing minority necessarily void. 


The obligation on the part of the company to pay the amount of the policy on 
the happening of the event contemplated furnishes a sufficient considera- 
tion to support the promise to pay premiums, whether such promise is made 
by the insured alone or by another jointly with him. And such insurance 
contract is not invalid as a wagering contract, though it is induced by 
one who has no insurable interest in the life of the insured, and who joins 
in a promise, evidenced by promissory notes, to pay premiums. 


Where an applicant for a loan of money from a life insurance company obtains 
the same upon a lawful rate of interest, giving a real-estate mortgage as 
security, and also procures the issue by the company of an insurance policy 
to one in whose life he has no insurable interest, and its assignment to 
the company as collateral security upon the loan, and signs premium notes 
with the insured in order to give value to the policy as collateral, such 
policy being upon the usual terms and conditions, the premiums paid and 
‘agreed to be paid thereon will not be regarded as additional interest for 
the loan, and usurious. 


Error to Circuit Court, Licking County. 


Statement of facts by Sprar, J. 


The plaintiff in error, the Union Central Life Insurance 
Company, is a corporation organized under the laws of Ohio, 
having its principal place of business at Cincinnati. The de- 
fendant in error, J. V. Hilliard, is the administrator of the 
estate of John Strawn, deceased, and the other defendants in 
error are the heirs at law of said Strawn. The action below 
was a proceeding in the probate court of Licking by the admin- 
istrator to sell the lands of John Strawn, deceased, in that 
county, to pay debts; the petition also declaring upon a cer- 
tain mortgage given by the deceased in his lifetime to Hilliard 
individually, and making the life insurance company, mort- 
gagee, and the heirs at law of the deceased, parties defendant. 
In its answer and cross petition the company set up and asked 
to recover upon a note for $10,500, and others not in contro- 
versy here, signed by said John Strawn, less certain payments 
"* Decision rendered, Dec. 18,1900. Syllabus by the Court... ~~~~SCS~S 
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credited, and to foreclose a mortgage on the premises de- 
scribed in the petition given by Strawn to secure the same; 
also upon two notes for $532 each, signed by one Edward L. 
Roberts and John Strawn, being two of a series of four notes 
for like amount, and to foreclose a mortgage on the same 
premises, given by Strawn to secure the last-mentioned notes. 
Issue was taken by the administrator and by the heirs con- 
testing wholly the last-mentioned claim of the company, and 
insisting that its recovery should be confined to the sum of 
$12,500 and some interest, less divers payments alleged to 
have been received by the company, particularly stated in 
their answer. Trial in the probate court resulted in a judg- 
ment and decree substantially as claimed by the administrator 
and heirs, from which the company appealed to the Common 
Pleas. In the latter court a separate finding of facts and law 
was had, and a judgment and decree of similar legal effect to 
that of the probate court was rendered, from which error was 
prosecuted by the company to the Circuit Court, where the 
judgment was affirmed, and the company brings error here. 
Additional facts will be stated in the opinion. 


Cuartes Fotterr and Maxwe.i & Ramsey, for Plaintiff in Error. 

J. V. Hituiarp, Jonn M. Swartz, and Kister & Krister, for Defend- 
ant in Error. 

Spear, J. (after stating the facts). 

The contention here relates wholly to the legal effect of the 
transaction involving the giving of the notes last referred to 
in the foregoing statement. The first claim of the company 
was upon notes and mortgage given for a loan of money to 
John Strawn, and the other upon notes and mortgage given to 
secure a sum advanced by the company to enable the deceased 
to pay premiums upon a policy of life insurance issued by the 
company on the life of one Edward L. Roberts, and by him as- 
signed to the company as collateral security for the loan made 
to Strawn. It was claimed by the administrator and heirs. 
and found by the Common Pleas and Cireuit Courts, that the 
loan of money and the issuing of the policy were parts of one 
and the same transaction, and were a mere device on the part 
of the company for securing upon the loan a larger rate of 
interest than the legal rate; that the transaction was usuri- 
ous, and that the company was entitled only to the face of the 
loan, with interest at 6 per cent, less certain payments which 
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they claimed had been made. Pertinent facts necessary to an 
understanding of the questions presented follow. 

April 30, 1889, John Strawn applied to the Union Central 
Life Insurance Company for a loan of $12,500 for five years, 
with interest at 7 per cent, payable annually, tendering as 
security a mortgage upon 244 acres of land, being part of the 
land involved in this suit. The company declined to loan the 
amount on the security alone of the land, but would do so if, 
added thereto, there were given the additional security of a 
life insurance policy. Thereupon, May 30, 1889, Strawn ex- 
ecuted and delivered to the company five principal notes for the 
loan; one for $10,500, due in five years, and four for $500 each, 
due in one, two, three, and four years, with interest coupons 
attached to each for annual interest, and a mortgage to secure 
the same on the land referred to. Also another mortgage on 
the same land to secure the payment of four premium notes 
of $532 each, due in one, two, three, and four years, and to 
bear interest at 8 per cent after maturity; the notes being 
executed by Edward L. Roberts and John Strawn, and given 
for the payment of annual premiums on the policy of insur- 
ance issued by the company on the life of Roberts. The policy 
was a ten-year annual life rate endowment policy, which re- 
quired all payments to be paid up in ten years. In order to 
give the policy value as collateral, the premium for five years 
was paid in advance; that is, five annual ‘premiums at the 
regular rate were properly discounted, and thus paid at the 
inception of the policy. This payment was made by the ad- 
vance of the amount by the company and evidenced by the 
notes of the insured (Roberts) and John Strawn, secured by 
mortgage by Strawn, as stated above, the notes being treated 
by the company, as between it and the insured, as cash. The 
policy was then assigned by Roberts to the company as col- 
lateral to the mortgage given to secure the larger loan. Rob- 
erts was a minor, eighteen years of age, a grandson of Strawn; 
and the trial court found Strawn had an insurable interest in 
the life of Roberts solely from the fact that Roberts was his 
grandson, no other relation existing between them giving such 
interest. It further found that the policy is not a wagering 
policy, and for that reason not illegal, void, or without consid- 
eration. Strawn himself was not an insurable subject on ac- 
count of his advanced age, and, hence, the requirement that 
the policy be upon the life of another, and that Strawn should 
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secure the payment of the premiums. The grandson was 
without means, and unable to pay them. The policy was made 
payable to the insured, if living at maturity, and in case of 
death prior to maturity to his executors, administrators, or 
assigns. It acknowledged receipt of $532, the first premium, 
and the four notes of like amount, payable in one, two, three, 
and four years, secured by mortgage, and containing a pro- 
vision that failure to pay any one of the notes at maturity 
would give the company the right, at its election, to avoid the 
policy; but it does not appear that the company had exercised 
that right. It was the habit of the company to require the 
assignment as collateral security of policies in the manner 
above mentioned, although there was no written rule to that 
effect. The court found that the mortgage was ample se- 
curity at the time the loan was taken, independent of the 
assignment of the policy. Many facts are found by the trial 
court, but the foregoing statement is believed to embrace all 
that are necessary to an understanding of the points decided. 

No substantial claim of fraud, or deceit, or circumvention 
practiced by either party, is made; nor is it seriously claimed 
that the transaction was misunderstood by the parties, either 
as to its terms or legal effect. The issues are issues of cold 
law. Three grounds are stated and argued by counsel for de- 
fendants in error as supporting the conclusion of the courts 
below that the transaction is void, and not enforceable against 
the administrator of John Strawn; viz.: (1) Because of the 
minority of Edward L. Roberts, and his inability to make a 
valid contract for insurance, or to assign the same; (2) that 
the insurance was void because John Strawn had no insurable 
interest in the life of Edward L. Roberts, and the same was, 
therefore, a wagering policy; (3) because the whole transac- 
tion connecting the life insurance feature with the loan was a 
mere shift and device to compass usury, and was, therefore, 
illegal. 

As to the first proposition, it is sufficient to say that a con- 
tract by a minor is voidable only, and that at his election. 
The other contracting party cannot avail himself of the lack 
of power on the part of the minor to conclusively bind himself 
as a reason for refusing performance on his part. Hence the 
contract cannot be said to be absolutely void. In the present 
case the record does not show that the insured has elected to 
avoid the contract, although it does show that he has long 





1901.) Union Cent. Life Ins. Co. vs. Hilliard et al. 337 


since reached his majority. Nor is he a party in the case, and 
his rights in the matter, whatever they may be, cannot be 
adjudicated here. 

Respecting the second proposition, it is apparent that the 
question of insurable interest on the part of John Strawn in 
the life of Roberts is not involved in the inquiry. It is true 
that the grandfather procured the making of the contract of 
insurance, but the policy was made payable to the grandson 
(the insured), and, in case of his decease before maturity, to 
his executors, administrators, or assigns. So that, in legal 
intendment, it was a contract wholly between the company 
and the insured. The courts below held that the contract was 
not a wagering contract, and in this we agree with them. 

The third proposition is of more gravity. It raises the ques- 
tion whether an insurance company, in the making of a loan of 
its surplus funds, can lawfully require of the borrower that a 
life policy be taken from that company, and assigned to it as 
collateral security for the proposed loan. It would seem that 
the matter of the amount of the security otherwise tendered 
cannot have weight, for the parties are at full liberty to agree 
upon the amount of security to be taken, as they are to make 
any other contract not inhibited by law; and a contract other 
wise legal is not to be invalidated because a court may be of 
opinion that more security has been exacted than was neces: 
sary. Had the policy been taken out in some other company, 
und assigned as collateral, no one would have thought of inter. 
posing the claim of usury. The objection must rest, if wel! 
founded, upon some fact other than the quantum of security. 
Put in other words, the question is: May a loaner of money at 
the time of agreeing upon the loan also agree with the bor- 
rower for the execution between them of another contract, by 
which a part of the money loaned is to be paid to the lender as 
consideration for the lender’s promise to pay a larger sum on a 
future contingency (a contract fair in itself and lawful), with- 
out tainting the loan transaction with usury? Authorities 
which seem to hold the negative of this proposition are ad- 
duced, and, regarded in the light of principle, the writer might 
have difficulty in reaching a satisfactory conclusion. But the 
question seems not to be an open one in this court. In the 
case of the same plaintiff in error against Morrow (reported in 
16 Ohio Cir. Ct., R. 351) it is held by the Circuit Court that: 


“ Where a life insurance company requires of an applicant for 
Vou. XXX.—22. 
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a loan at the same time to take out an insurance policy on his 
life on the usual terms and conditions, such insurance and the 
premiums paid thereon will not be considered as compensa- 
tion in addition to legal interest for the loan, and usurious;” 
and a recovery was had. On error by Morrow to this court 
the judgment was aftirmed: 61 Obio St.. 661. It is suggested 
that in that case usury was not distinetly pleaded. Whether 
so or not, the facts were pleaded. and the record sufficiently 
disclosed facts warranting a holding against the company. had 
the court been of opinion that an insurance contract of the 
character indicated could not be made by the parties without 
tainting the loan with usury. But it is insisted that the Mor 
row Case is not authority in this case because the insurance 
contract Was different, in that in the Morrow Case the insur 
ance Was effected on the life of the borrower himself. while 
here it was issued upon the life of another in whose life the 
borrower had no insurable interest. Assuming, without hold 
ing, that the borrower was without insurable interest in the 
life of the insured. does it follow that the contract of Strawn 
with respect to the payment of the premium notes was in 
valid? We confess our inability to see that it does. If the 
policy had been made payable to Strawn, the point would be 
well taken: but, being payable to the insured, and not to 
Strawn. the rule as to insurable interest is not pertinent. If, 
then, the insurance contract and Strawn’s notes for premiums 
are not invalid on that score, and if. as we have found, the re- 
quiring of a life policy by the company is not to be regarded as 
compensation in addition to legal interest for the loan, and so 
usurious. what is left here but an inquiry as to consideration? 
Applying the familiar rule that one may lawfully contract 


with another for the benefit of a third. it would hardly be 


doubted that the grandfather might pay premiums on a life 
policy for the grandson, and present him with the policy 
Why not? If the purchase were a horse. or a farm. would 
any one doubt the legality of it?) And if he might buy out 
right and pay. why might he not buy on credit? Could he, in 
a suit by the vendor of a horse so purchased, or of a farm, be 
heard to say that he had no interest in the beneficiary. and 
hence his obligation had no validitv? The consideration mov 
ing from the company was its agreement to pay the policy at 
maturity. or at death if sooner: and the payment of the first 
five premiums by the grandfather for the benefit of the grand 
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son constituted a sufficient consideration to support his pledge 
of the policy for the benetit of the grandfather, at least to the 
extent of premiums paid, and entirely good until he should 
elect to avoid the transaction. Decisions are not lacking, and 
many are cited, to the effect that, where the borrower is in- 
duced to make with the lender some unusual and unfair addi- 
tional contract,—as to buy a piece of land from the lender at 
an exorbitant price, or give a note to secure a loan of gold at 
a higher rate than the market value in addition to legal inter- 
est,—the contract will be held usurious. But it does not ap- 
pear that the insurance contract in this case was unusual, or 
that the rate charged or the terms imposed were other than 
those which were customary. 

It is further urged that the whole contract is unconscion- 
able, and its execution would result in great hardship. The 
former claim, we suppose, must stand on the question whether 
or not it is illegal. As to the latter claim, it does appear to 
work a hardship as it has turned out. But, had the young 
man died soon after the issuing of the policy, or during the 
time for which the premiums had been paid, the apparent 
hardship would have been on the other party. It was held by 
a fast bargain, and would have been compelled to pay, for no 
court would have listened to a defense by the company, had 
such been interposed, based on the ground here urged by de- 
fendants in error; viz.: the inability of the minor to make a 
binding contract. In case of default by Strawn in the pay- 
ment of his loan the company would have been required to 
first exhaust the mortgage security, and, only in the event 
that that proved insufficient, could it have resorted to the pro- 
ceeds of the policy. The balance would have belonged to the 
insured’s legal representatives, subject, possibly, to advances 
on account of premiums. In this view the question of insur- 
able interest on the part of the grandfather becomes imma- 
terial, and the complaint of wagering contract untenable. 

Viewing the case as presenting a legal claim on the part of 
the company, and following the former decision with respect 
to the main point of contention, we are led to the conclusion 
that the judgments below should be reversed, and the cause 
remanded to the court of common pleas, with direction to 
enter judgment upon its previous finding of facts and in con 
formity with this opinion. Reversed. 

Minshall. J:; dissents. 
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Where a policy of insurance provided that, if the policy should lapse for the 
nonpayment of any premium, the company would, upon the surrender of 
the policy within six months after such lapse, issue a paid-up policy, the 
insured, after paying five annual premiums, was entitled to a paid-up 
policy, though he did not apply therefor for nearly five years after mak- 
ing default in the payment of the sixth premium ; time not being of the 
essence of the contract. 
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In November, 1897, the appellee obtained from appellant 
company a life policy for $5,000 on the twenty-payment life 
plan. He paid five consecutive annual premiums, and, nearly 
five years after making default in the payment of the sixth 
premium, applied to the company for a nonparticipating paid- 
up policy for such sum as the legal net reserve on the policy at 
the time of lapsing would purchase as a single premium at the 
company’s published rates. On the pleadings, judgment was 
rendered against the company. On this appeal, the cases of 
Hexter vs. Insurance Co. (91 Ky., 356, 15 S. W., 863), and In- 
surance Co. vs. Barbour (92 Ky., 429, 17 S. W., 796, 15 L. R. A., 
449) are relied on; although in the case of Insurance Co. vs. 
Jarboe (42 8S. W., 1099, 39 L. R. A., 506) this court said, in an 
opinion by Judge Guffy: “To the extent, if any, that the 
principles announced in the decisions in Insurance Co. vs. Bar- 
bour, and Hexter vs. Insurance Co. conflict with the doctrine 
announced in Montgomery vs. Insurance Co. (14 Bush, 51), they 
are overruled.” 

Appellant undertakes to show that the cases of Hexter and 
Barbour were not in conflict with the Montgomery Case, in 14 
Bush, 51, and were distinguished from it in the opinions ren- 
dered in those cases; that in the Jarboe Case it was expressly 
decided that the facts of that case brought it directly within 


* Decision rendered, Jan. 17, 1901. From Southwestern Reporter. 
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the principles announced in the Montgomery Case; that, 
therefore, it was not within the principles laid down in the 
Hexter and Barbour Cases, which had been distinguished from 
the Montgomery Case, and, not being in conflict with the 
Montgomery Case, have not been overruled at all, because 
they were overruled to the extent only that they were in con- 
flict with it. Following counsel’s logic out to its legitimate 
conclusion, the clause in the Jarboe opinion which overrules 
those two cases, in so far as they conflict with the Montgomery 
Case, is absolutely without meaning, because there is nothing 
to which the language of the opinion can apply.’ In order to 
properly consider this argument, we must examine the pro- 
visions of the policies in the four cases referred to, in connec- 
tion with those in the case at bar. Counsel concedes that 
“ the rulings of this court on the question as to whether or not 
time is of the essence of a contract such as is involved in this 
appeal have not been apparently harmonious.” 

In the Montgomery Case, in which a most carefully prepared 
and elaborate opinion was delivered by Judge Cofer, the policy 
was a ten-year endowment, and contained this provision :— 

It being understood and agreed that if, after the receipt 
by this company of not less than two or more annual pre- 
miums, this policy should cease in consequence of the non- 
payment of premiums, then, upen a surrender of the same, 
provided such surrender is made to the company within 
twelve months from the time of such ceasing, a new policy 
will be issued for the value acquired under the old one, sub- 
ject to any notes that may have been received on account of 
premiums; that is to say, if payments for two years shall 
have been made, it will issue a policy for two-tenths of the 
sum originally insured. 

It also contained a provision that, if the annual premiums 
were not paid on the dates fixed, “ then in every such case the 
said company shall not be liable for the payment of the whole 
sum assured, but only for a part thereof, proportionate with 
the annual payments made as above specified, and this policy 
shall cease and determine.” At the time the last payment 
became due upon which any payment was made there was a 
partial payment in cash, and a note executed for the unpaid 
amount, which provided: “And it is hereby understood and 
agreed that, if the amount of this note shall not be paid when 
due, the said policy shall be null and void.” The note was not 
paid, no demand was made for its payment, no offer to return 
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it or the last cash payment was made, no other premiums were 
paid, and the insured died without surrendering his policy, or 
demanding a new one, over three years after the execution of 
the note. It was held that the widow, who was the benefici- 
ary under the policy, might recover five-tenths of the amount 
of the policy, subject to deduction for the amount due upon 
the notes. 

In the Hexter Case the policy provided that, if the premi- 
ums should not be paid on or before the days mentioned for 
the payment thereof. 

Then, and in every such case, the said company shall not be 
liable to the payment of the sum insured, or any part there- 
of, and this policy shall cease and determine; provided that 
if, after the receipt by this company of not less than two 
whole years’ premiums, this policy should cease in conse- 
quence of the nonpayment of premiums, then upon the sur- 
render of the same, provided such surrender is made to the 
company within twelve months from the time of such ceas- 
ing, a new policy will be issued for a proportion of the pre- 
miums paid. 

More than two years’ premiums were paid, and after the 
death of the insured, and nearly fifteen years after the last 
payment of premium, suit was brought for an amount propor- 
tionate to the premiums paid. In an opinion by Judge Ben- 
nett it was held that a recovery could not be had, stress being 
laid upon the provision that on default of payment the com- 
pany “shall not be liable to the payment of the sum insured, 
or any part thereof,’ notwithstanding the fact that in the 
same sentence it was * provided that if, after the receipt by 
this company of not less than two whole years’ premiums this 
policy should cease in consequence of the nonpayment of pre- 
miums, then upon the surrender of the same, provided such 
surrender is made to the company within twelve months from 
the time of such ceasing, a new policy will be issued for a pro- 
portion of the premiums paid.” The opinion distinguishes the 
case then in hand from the Montgomery Case, and does not in 
express terms overrule the earlier case. But the argument of 
the opinion is exactly the reverse of the argument in the 
Montgomery Case, and it is quite difficult to discover any 
stable ground for distinguishing the facts in the one case from 
those of the other, except upon the ground that a delay of 
nearly fifteen years was unreasonable. That ground, how- 
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ever, does not appear to have been relied upon, and the opin- 
ion has, we think, been uniformly regarded as overruling the 
doctrine laid down in the Montgomery Case. 

In Insurance Co. vs. Barbour (92 Ky., 431, 17 S. W., 796, 15 
L. R. A., 453) the policy was on the ten-payment life plan, and 
six and one-half years’ premiums were paid, and a note ex- 
ecuted for the next premium falling due, which was never paid. 
An additional policy had been obtained, upon which two and 
one-half years’ premiums were paid. About three years after 
default in payment suit was brought for a paid-up, nonpar- 
ticipating policy. The policy provided :— 

The said company further promises and agrees that if, 
after two or more annual premiums shall have been paid in 
cash, default shall be made in the payment of any premium 
or interest on the day it shall become due, it will issue a 
paid-up, nonparticipating policy for as many tenth parts of 
the original sum insured as there shall have been annual 
premiums so paid, provided this policy be then freed from 
all indebtedness to the company, and provided, also, that 
written application be made therefor, and this policy, and 
all interest therein, be surrendered in the lifetime of the 
insured, and within six months from the date of such de- 
fault. * * * If the said premiums shall not be paid at 
or before the times above mentioned for the payment there- 
of, then, and in every such case, this policy shall cease and 
determine. * * * In every case where this policy shalt 
cease, or become null and void, all payments thereon shall 
be forfeited to the company, except as above provided, and, 
except that in case the person whose life is insured die by 
his own hand, the company shall return the premiums re- 
ceived, less dividends paid. 

In an opinion by Judge Holt, then chief justice, this case 
was decided in favor of the insurance company, upon the 
ground that time was of the essence of the contract, and that 
the policy did not, by its provisions, cease pro tanto, and a por- 
tion of the insurance remain in force, but the entire policy 
determined. This case also is distinguished in the opinion 
from the Montgomery Case, and the cases which followed its 
reasoning, of Johnson vs. Insurance Co. (79 Ky., 403), Insur- 
ance Co. vs. Fort’s Adm’r (82 Ky., 269), and Insurance Co. vs. 
Montague (84 Ky., 653, 2S. W., 443}, and was decided upon the 
authority of the Hexter Case. It is equally difficult to see any 
sound reason for distinguishing the provisions of this policy 
from the Montgomery policy, and this case has also been uni- 
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formly regarded as a departure from the principles announced 
in the Montgomery Case. 

In considering all contracts, the effort of the court is, and 
should be, to ascertain the intention of the parties, who are, 
to that end, assumed to be persons of ordinary understanding. 
And it would be difficult, indeed, for a person of ordinary un- 
derstanding to see a difference in the intent of the parties to 
the contract between a provision that upon default of pay- 
ment of premiums the policy should cease and determine, and 
that if, after receipt of two premiums, the policy should cease 
in consequence, then upon a surrender, provided it is made 
within twelve months, a new policy should be issued (which is, 
in substance, the provision in the Montgomery Case); and a 
provision that if, after two annual premiums have been paid, 
default shall be made, the company will issue a paid-up policy 
for a proportionate part of the sum insured, provided the 
policy be surrendered within six months from the date of de- 
fault, coupled with a provision that, in case the policy shall 
cease, all payments shall be forfeited to the company, except 
as above provided (as in the Barbour Case); and a provision 
that, in case of default in payment of premiums, the company 
shall not be liable to the payment of the sum insured or any 
part thereof, and the policy shall cease and determine, pro- 
vided that if, after payment of two years’ premiums, the policy 
should cease, then upon surrender thereof, made within twelve 
months, a new policy should be issued (as in the Hexter Case). 
A person of ordinary intelligence, reading these three provi- 
sions, would, it seems to us, undoubtedly reach the conclusion 
that, except with reference to the time provided for, they 
meant the same thing, and that if time was not of the essence 
of the contract in the one case it was not so in the other. 

In the case of Holly vs. Insurance Co. (105 N. Y., 487, 11 N. 
E., 507), cited by appellant, it was said: “In cases where the 
meaning is not entirely plain, and where it is capable of two 
constructions. one involving forfeiture and the ‘other being 
fair and reasonable, and supporting the obligation of the 
policy against the insurer, that construction is preferred by 
the courts which does not involve forfeiture, not only because 
it is not so harsh, but also because, if the language is doubtful, 
it is that employed by the insurer, and should be taken most 
strongly against him.” 
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And so in the Jarboe Case, the twenty-year distribution 
policy provided, as shown by the record :— 

Each premium is due and payable at the home office of the 
company in the city of New York, but will be accepted else- 
where. when duly made in exchange for the company’s re- 
ceipt, signed by the president or secretary. Notice that 
each and every such payment is due at the date named in 
the policy is given and accepted by the delivery and accept- 
ance of this policy, and any further notice, required by any 
statute, is hereby expressly waived. * * * If this policy 
shall become void by nonpayment of premium, all payments 
previously made shall be forfeited to the company, except as 
hereinafter provided. 

It further provides :-— 

After three full annual payments have been made upon 
this policy the company will, upon the legal surrender there- 
of, before default in payment of any premiums, or within 
six months thereafter, issue a nonparticipating policy for 
paid-up insurance, payable as herein provided, for the pro- 
portion of the amount of this policy which the number of 
full years’ premiums paid bears to the total number re- 
quired. * * * No agent has power on behalf of the com- 
pany to make or modify this or any contract of insurance, 
to extend the time for paying a premium, to bind the com- 
pany by making any promise, or by receiving any represen- 
tation or information not contained in the application for 
this policy. 

After payment of three premiums default was made, and 
over four years after default suit was brought to compel the 
issuance of a paid-up policy in accordance with the provision 
quoted. It was held, in an opinion by Judge Guffy, quoting 
liberally from the opinion of Judge Cofer in the Montgomery 
Case, that the principles announced in that case applied to the 
case under consideration, “ and we adhere to the doctrine an- 
nounced in that decision.” And while it was said in the opin- 
ion that the facts in the Jarboe Case were essentially different 
from the Hexter Case, and that the Barbour Case was unlike 
the one in hand, nevertheless the doctrine of the Montgomery 
Case was expressly reaffirmed, and the Hexter and Barbour 
Cases were expressly overruled, in so far as they conflicted 
with it. By the reaffirmance of the Montgomery Case, and 
the overruling of the decisions in the Hexter and Barbour 
Cases, it was intended to decide that there had been a de- 
parture from the principles of the Montgomery Case, and that 
the court returned to its original doctrine. 
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When we come to consider the case at bar, we find a pro- 
vision in the policy which, in our opinion, conveys to the ordi- 
nary mind the same meaning which is conveyed by the pro- 
visions in the Montgomery and Jarboe Cases :— 

* * * Tf any premium or interest on any note given on 
account of a premium be not paid when due, or if the in- 
sured die in consequence of any violation of law, * * * 
this policy shall be void, and all payments made upon it 
shall be forfeited to the company, except after being in force 
three full vears; * * * and, if it shall lapse or become 
forfeited for the nonpayment of any premium or interest on 
any note given on account of a premium, the company will, 
upon the surrender of this policy within six months after 
such lapse, issue a nonparticipating, paid-up policy for such 
sum as the legal net reserve on this policy at the time of 
lapsing will purchase as a single premium, at the company’s 
present published rates. 

It is argued for appellant that this provision is not substan- 
tially different from the provisions referred to in the Hexter 
and Barbour Cases. We concur in this view. But we are 
also of opinion that there is no substantial difference betweeu 
the provisions construed in those cases and those in the Mont- 
gomery and Jarboe Cases. The right to continue the $5,000 
policy in force by the payment of premiums was gone. In 
that respect the policy had become void. The payments made 
upon it could not be recovered. They had been * forfeited to 
the company, except” that, as the policy had been in force 
three years, the right remained in the beneficiary to a paid-up 
policy for an amount proportionate to the net reserve upon 
the poliey, which right, together with concurrent insurance 
in the full sum of $5,000. had been paid for by the payment of 
the premiums. The policy was null and void, except for this 
remaining right. This right was absolute, and, while it is pro- 
vided that the company would issue a paid-up policy * upon 
the surrender of its policy within six months after such lapse,” 
the time was not of the essence of the contract. The whole 
consideration had gone. There is no pretext appearing in the 
record that the performance of its contract for which it had 
received payment was more oppressive at the time it was de- 
manded than if it had been demanded within the six months 
provided for. Some argument is made that the delay in mak- 
ing the demand imposed upon the company the burden of un- 


necessary bookkeeping. This we do not regard as sufficiently 
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burdensome to justify retaining the purchase money and re- 
fusing to deliver the goods. As said in the Montgomery Case: 
“The premiums, by express convention, paid for both current 
insurance and a paid-up policy, and now to deny to the as- 
sured the benefit of a paid-up policy because the old one was 
not surrendered in time is, in the strictest and most obnoxious 
sense. a forfeiture. Such a claim is without support in rea- 
son, justice, or authority, and cannot be sanctioned in a court 
of equity.” For the reasons given, the judgment is affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


JONES ET AL. 
vs. 


WESTERN ASSUR. CO. or TorontTo.* 


The question of negligence was for the jury, whose finding was conclusive. 


The policy provided that in case of loss the insured should use every effort 
for the recovery of the vessel, and after recovery shall repair; but in case 
of refusal the insurer may do so for his account, in which case after taking 
out the deductions for partial loss, it shall contribute to the cost of 
repairs in proportion as the sum insured is to the agreed value. There 
was to be no abandonment for grounding unless the injury equalled 
50 per cent of the value. 

Held, That it was proper to instruct in case of sinking that if the expense 
of repairs exceeded the 50 per cent he had a right to abandon, but if he 
unreasonably refused to join in raising the vessel when this could be done 
and repairs made within the 50 per cent he was not entitled to recover 
the whole of the policy. , 

The policy provided that in case of injury equal to 50 per cent, there should 
be a total loss justifying abandonment. 

Held, That where the costs of repairs exceeded 50 per cent, the insured might 
abandon and recover for a total loss. 


Avsert York Smita, for Appellant. 
W. B. Ropcers and McIxvatne & Worzett, for Appellees. 


Mestrezat, J. 
This is an action of assumpsit brought to recover $3,000, the 
full amount of a policy of marine insurance issued to the 
plaintiffs by the defendant on the steam towboat Dauntless. 
The policy is dated January 7, 1897, and ran for one year. 
There was another policy on the boat of like amount, and cov- 
ering the same period, issued by the Eureka Fire & Marine 
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Insurance Company of Cincinnati, Ohio. The policy issued by 
the defendant company fixed the value of the boat, by agree- 
ment of the parties, at $8,000. It was a stern-wheel vessel, 
and was used for towing purposes in the Ohio, Monongahela, 
and Allegheny Rivers. In the early morning of March 8, 1897, 
the Dauntless was taken to McLaughlin’s landing, on the 
Pittsburg side of the Allegheny River, and about three or four 
hundred yards above the exposition buildings, in the city of 
Pittsburg. It lay there for two hours, and about 6:30 o’clock 
it backed out from the landing, and started down the river 
with an empty flat in tow. The river was high, and the cur- 
rent was strong from the Pittsburg shore towards the Alle- 
gheny side of the river. As the boat was proceeding down 
the river, and about five hundred feet above the Union Bridge, 
which spans the Allegheny River at the point, the pilot, Capt. 
Clark, discovered that it was in a bad position. To avoid a 
collision with the bridge pier, he stopped, and began to back 
it up the river, and started to change the rudders. As the 
boat was backing the tiller line by which the rudders are con- 
trolled by the pilot, parted, and it became helpless. In a 
couple of minutes it struck the Union Bridge pier, the second 
pier from the Pittsburg side. The boat struck on her right 
side, and a little back of the middle. After lodging there 
awhile, the engineer, by direction of the pilot, shoved the ves- 
sel off the pier, and it drifted down the river. It soon filled 
up pretty well with water, and after going two hundred or 
three hundred feet, fell on the starboard side, and sank in 
about fourteen or fifteen feet of water, at the junction of the 
three rivers. This was about 7 o’clock in the morning. The 
plaintiffs placed watchmen in charge of the boat, who re- 
mained there a few days, until the defendant company took 
charge of it. The company was at once notified of the loss, 
and of the abandonment of the vessel. Proofs of the loss were 
also duly furnished. 

The plaintiffs, claiming that the boat was a total loss, re- 
fused to assist in raising it. The defendant took charge of 
the boat, raised and repaired it, and, on the 29th of June, 1897, 
tendered it to the plaintiffs, claiming that it had been restored 
to a better condition than it was just previous to the accident 
of March 8, 1897. At the same time the defendant presented 
the plaintiffs with a bill incurred in raising and restoring the 
Dauntless, accompanied by a demand for payment. The plain- 
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tiffs declined to receive the boat or to pay the bill, and 
brought this action. 

The defendant company denied its liability to the plaintiffs 
for the amount of the policy, or any part of it, and interposed 
various defenses at the trial of the cause. The risks assumed 
by the company under the policy were the unavoidable dan- 
gers of rivers, of fires, and of jettisons, that should cause loss 
or damage to the vessel. There were specifically excepted 
from these risks “all perils, losses, or misfortunes arising 
from, or caused by, the gross negligence, recklessness, or will- 
ful misconduct of the owner, master, officers, or crew of the 
vessel.” It was claimed on behalf of the defendant that the 
loss of the boat came within these exceptions; that the owners 
were guilty of gross negligence in not providing a proper and 
safe tiller rope; that the pilot was guilty of gross negligence 
in trying to change the rudders while the boat was backing, 
and in directing the engineer to shove it off the pier. These 
questions have been settled by the verdict. The learned judge 
below submitted them in a correct and very careful charge, 
and the jury has found against the contention of the defend- 
ant. The court, after referring to the testimony bearing upon 
the subject, told the jury that “if the owners were guilty of 
gross negligence in not providing proper machinery or a 
proper tiller rope, or if those in charge of the boat were guilty 
of gross negligence with reference to the collision or in get- 
ting the boat off the pier, then there can be no recovery.” 

It.is further claimed that the plaintiffs neglected their duty 
by failing to comply with clause five of the policy after the 
vessel had sunk. This clause provides that, in case of loss, 
the assured shall use every effort for the safeguard and recov- 
ery of the vessel by employing such means as can be obtained 
for that purpose, and after recovery shall cause it to be re- 
paired; but, in case of the neglect or refusal of the assured to 
do so, then the company may do it for account of the insured. 
In such case the company, after taking from the cost the de- 
ductions allowed in the policy in case of a partial loss, shall 
contribute to the cost of the repairs in the proportion that the 
sum insured bears to the agreed value. It is provided in the 
policy that the acts of the assured or assurers in saving or 
repairing the property insured shall be held not to be a waiver 
or acceptance of the abandonment, or of an acknowledgment 
of liability by the assurers. The learned court below thought 
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that this clause should be construed in the light of, and in 
connection with, clause eight of the policy, which provides that 
there shall be no abandonment as for a total loss, on account 
of the vessel grounding, unless the injury sustained (exclusive 
of the cost of raising, docking, and any other general average 
charges) shall be equivalent to 50 per cent of the agreed value 
of the vessel. We think the court was clearly right in this 
view of the contract. He charged the jury that if the expense 
of repairing the boat was equal to, or greater than, the one- 
half of its value, then the plaintiffs had the right to abandon 
it, and the company could take possession of the boat, repair 
it, and sell it, or do what they pleased with it, and it would be 
their property; but that “ if the assured unreasonably refused 
to join with the defendant in raising that boat, when it could 
be raised and repaired at a less expense than 50 per cent of 
the agreed value—that is, less than $4,000,—then the plaintiffs 
could not recover the whole of this policy, and I will say to 
you that, if this is the case here, then there can be no recovery 
at all.” With a slight inaccuracy in regard to the expense of 
raising the vessel, hereafter referred to, we think the learned 
judge correctly determined the rights and liabilities of the 
parties under these clauses of the policy, and submitted the 
questions of fact arising thereon properly to the jury. 

The day of the accident the plaintiffs notified the defendant 
of their loss, and the following day filed with them a marine 
protest. They placed a watch in charge of the wreck, and in 
three or four days the defendant’s adjuster assumed control of 
it. The company raised and repaired it, and tendered it to 
the plaintiffs, alleging that the boat was then in a better con- 
dition than before it was injured. The plaintiffs, denying 
that such was its condition, refused to accept it. The learned 
judge, in his charge, said there was no provision in the policy 
directly providing for a tender back to the assured of the re- 
paired vessel; but, notwithstanding the -view thus enter- 
tained, he submitted to the jury to determine whether the 
boat was repaired so as to be as good as it was before the acci- 
dent, and instructed the jury that if it was, and the plaintiffs 
refused to accept it, there could be no recovery. The plain- 
tiffs might have objected to this part of the charge as holding 
them to the performance of an obligation not contained in 
their contract, but, surely, the defendant has no right to com- 


plain. 
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_ The next question that need be noticed is whether there was 
total loss, as contemplated in the eighth clause of the policy, 
which would justify an abandonment of the vessel. As we 
have seen, clause eight of the policy provides that, when the 
injury sustained (exclusive of certain costs) is equal to 50 per 
cent of the value of the vessel, a total loss shall exist, justify- 
ing an abandonment. At the request of defendant, as con- 
tained in his fifth point, the court charged that this clause 
“must be interpreted as meaning that only the actual amount 
spent in repairs of the vessel shall be considered in calculating 
the 50 per centum of the total valuation of the vessel.” The 
defendant’s contention is that the repairs amounted to $5,- 
339.65, as shown by its bill presented with the tender to the 
plaintiffs of the Dauntless after the vessel had been repaired. 
It was claimed by the defendant that, with these repairs, the 
boat was in a better condition than it was prior to the acci- 
dent. On the other hand, this contention was met on the part 
of the plaintiffs by the allegation that when the vessel was 
tendered to them it was not in as good condition as it was 
prior to the accident, and to put it in such condition would re- 
quire an additional expenditure of at least $2,700. This would 
make, as claimed by the plaintiffs, the cost of repairing largely 
in excess of the $4,000, 50 per centum of the value of the ves- 
sel. Each side presented testimony to sustain its contention 
in this respect, but it is not necessary to refer to it in detail, 
as we are of opinion that under it the jury was justified in 
finding against the defendant. 

The sixth point alleges error by the court in including the 
expense of raising the boat in the 50 per cent of its value re- 
quired to make the total loss. That part of the charge is not 
accurate, but any error that might have arisen from it was 
cured by the statements in other parts of the charge that the 
vessel could not be abandoned unless the cost of the repairing 
exceeded one-half the value of the boat, and the positive state- 
ment in the defendant’s fifth point, which was affirmed by the 
court, that clause eight of the policy “ must be interpreted as 
meaning that only the actual amount spent in repairs of the 
vessel shall be considered in calculating the 50 per cent of the 
total valuation of the vessel.” To summarize: The plaintiffs, 
alleging that it was impracticable to repair the boat within 
the terms of the policy, refused to assist in raising and repair- 
ing it, and abandoned the vessel. The company raised and 
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repaired it, and, claiming that the repairs were less than one- 
half of its value, tendered the boat to the plaintiffs, and de- 
manded payment of the plaintiffs’ proportion of the cost of 
raising and repairing. Under proper instructions, the jury 
has found that the cost of the repairs did exceed the one-half 
of the value of the boat, and hence, under the provisions of 
the policy, there was a total loss. The plaintiffs were, there- 
fore, justified in their action in abandoning the boat, and, of 
course, in claiming the full amount of their policy. The ques- 
tions raised on the trial by the learned counsel for the defend- 
ant company were all submitted to the jury by the court, with 
substantially correct instructions. The offer to explain the 
policy by parol testimony was properly refused. We see no 
error in the record requiring us to reverse the court below. 
The assignments of error are overruled, and the judgment is 
affirmed. 


SUPREME COURT OF GEORGIA. 


FARMERS’ MUT. INS. ASS’N or GEORGIA 
vs. 
PRICE.* 


When a policy of fire insurance stipulated that it should cease to be of force 
in case of ‘‘a change of title or ownership of the” property insured, a 
conveyance by the insured to another rendered the policy ipso facto void. 

Where it was in such a policy also stipulated that the by-laws of the asso- 
ciation by which the same was issued should be a part of the contract, 
and such by-laws specifically prescribe the manner in which all policies 
should be transferred, an attempted transfer of the policy in another and 
entirely different manner was ineffectual. (a) Under the facts of the 
present case, the insurance association was not estopped from setting up 
that the policy was void, and that the attempted transfer thereof was 
unavailing. 


Error from Superior Court, Butts County. 


Jas. F. Carmicnaet and M. P. Hatz, for Plaintiff in Error. 
M. W. Becr, Y. A. Wricut, and B. P. Battey, for Defendant in 


Error. 
LewIs, J. 


This was a suit in Butts Superior Court, brought by A. H. 
Price, as transferee, against the Farmers’ Mutual Association 


“® Decision rendered, Nov. 27, 1900. Syllabus by the Court. 
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of Georgia, upon a policy of insurance issued by that associa- 
tion on October 8, 1895, to one W. H. Jenkins, Jr., and which 
was transferred by him to the plaintiff, Price, on November 2, 
1897. Among the stipulations in this policy was one to the 
effect that, “ If at any time there shall be a change of title or 
ownership of the within described property, the obligations of 
the insured and the association shall at once cease.” There is 
a further stipulation in the policy that both the association 
and the insured shall be governed by the by-laws of the asso- 
ciation. It was shown by the testimony that there was a by- 
law of the association that 

All property insured by this corporation shall be liable as 
herein provided until all outstanding losses shall have been 
paid, and until the owner thereof shall have withdrawn his 
insurance in the manner prescribed by the by-laws of said 
corporation: provided, however, that any transfer of such 
property operate as a release of the same to all subsequent 
liabilities, unless the purchaser or purchasers thereof shall 
make application to the board of directors for a continuance 
of said insurance within ten days from the date of such 
transfer, in which event purchaser or purchasers shall be 
substituted to all the rights of the vendor, and the said 
property shall be held liable as herein provided, and the 
provisions of this section shall apply as well to persons, rep- 
resentatives, and guardians as to the purchasers of such 
property. 

It appears from a recital in the bill of exceptions that this 
case, by consent of parties, was heard both on the law and 
facts by the presiding judge without the intervention of a 
jury; that the defendant demurred to the original petition, 
which was sustained, and an amendment was made to the pe- 
tition, to which amendment defendant demurred, and also 
amended its demurrer to the amended petition. The court, 
after hearing argument, over,uled the demurrer and amended 
demurrer to the amendment of plaintiff's petition, upon which 
error is assigned in the bill of exceptions. The case proceeded 
to trial before the judge, and it appeared from the evidence 
introduced before him that W. H. Jenkins, Jr., the insured, 
made a warranty deed on November 18, 1896, conveying an ab- 
solute warranty title to all the property covered by the policy 
of insurance to A. H. Price, in consideration of the sum of 
$500. It further appears from the evidence that, after this 
conveyance, W. H. Jenkins, the insured, paid all the assess- 
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ments on the policy, except one in December, 1897, which was 
paid by the transferee; but it does not appear that the com- 
pany, by any authorized official, ever ratified this payment. 
It also appears that the policy was transferred by Jenkins to 
Price for value received on November 2, 1897. The evidence 
of plaintiff below on the trial was to the effect that he was the 
transferee of the insurance policy, and that on November 2, 
1897, he went to the office of one J. W. McCord, and stated to 
him that he was the owner of the property covered by the 
policy, and wanted a new policy; that McCord told him there 
was no need of issuing a new policy, that a transfer of the one 
held by Jenkins would protect him, and that McCord wrote 
the transfer; that he paid only one assessment, Jenkins hav- 
ing paid all the others since his deed to the property, he (plain- 
tiff) paying the last assessment before the fire and after the 
transfer. On the other hand, McCord testified that he knew 
nothing of the transfer of the title to the property covered by 
the insurance policy from Jenkins to Price until November 2, 
1897, nearly twelve months after the transfer of the property; 
that Jenkins and Price called at his oftice on November 2, 1897, 
and Price asked that the policy be transferred to him, and 
Price asked witness to write the transfer on the policy, which 
he did; that he was not asked for a new policy, and did not 
advise that a transfer from Jenkins to Price would be binding 
on the association. After the evidence closed, the court ren- 
dered a judgment for the plaintiff for the principal amount 
due on the policy, with interest from the date of the loss of the 
property and costs of suit. Upon this judgment of the court 
error is assigned in the bill of exceptions, which sets forth 
specifically the grounds of complaint. Other errors are also 
assigned in the bill of exceptions; one being on the judgment 
of the court overruling the motion to nonsuit the case, and 
another was overruling the demurrer of defendant to plain 
tiff’s amended declaration. It is not, however, necessary il 
this case to pass separately and distinctly upon each ground; 
for, under the facts developed by this record, the court below 
clearly erred in rendering the judgment for plaintiff, the law 
and evidence demanding a verdict or judgment for the defend- 
ant. 

1. The policy in the present case expressly stipulates that it 
should cease to be in force in case of a change of title or own- 
ership of the property insured. From this stipulation in the 
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policy it necessarily follows that when the insured conveyed 
by deed this property to Price, plaintiff below, without the 
consent or knowledge of the association, the conveyance ren- 
dered the policy ipso facto void. There is nothing in the 
record to indicate that the association had any notice what- 
ever of this conveyance until one McCord, the agent or presi- 
dent of the association, received notice thereof nearly twelve 
months thereafter. When he wrote out the transfer then for 
the parties, the policy was absolutely void; and it matters not 
what ofticial position he occupied in the association, whether 
as president or not, he had no power, of his own motion, to re- 
store it to life. There is a conflict in the testimony as to 
whether he ever intended to do anything of the sort; but, even 
if there was such an intention on his part, it was not binding 
upon the association, for it was the exercise of a power en- 
tirely ultra vires. 

2(a). The policy further stipulates that the by-laws of the 
association, under which the same was issued, should be a 
part of the contract, and it appears from the record that such 
by-laws specifically prescribe the manner in which all policies 
should be transferred. We have in the statement of facts 
which precedes this opinion quoted the provision of the by- 
laws which prescribes the method by which purchasers of 
property shall be substituted to the rights of the vendor under 
the policy. No effort was made to comply therewith in this 
case. Hence it follows from these ‘by-laws, which constitute 
a part of the contract, and by the express stipulations in the 
policy itself, that a transferee thereof, who has purchased the 
same from the insured, has no rights whatever thereunder, 
unless he makes application to the board of directors for a con- 
tinuance of the insurance within ten days from the date of 
such transfer. In other words, the board of directors is the 
governing body of the association in such matters, and it does 
not appear that they were ever approached at all, either by 
the vendor of this policy or the purchaser thereof, with refer- 
ence to continuing the insurance in the name of the transferee. 
The president, as above seen, had no such authority; and, 
therefore, even if he had undertaken to act with the view of 
binding his company, it would have been entirely out of his 
scope of authority, and directly in conflict with the stipula- 
tions in the contract entered into between the association and 
the insured, and the association would not be estopped by his 
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acts, as they would be an absolute nullity. On this point, see 
Graham vs. Insurance Co. (106 Ga., 840), and the opinion of the 
writer, and authorities cited on pages 842-844, 106 Ga. We 
think the principle decided in that case, and as well the au- 
thorities cited in support thereof, sustain us in the view we 
take of the law governing the present one. Under the facts 
disclosed by the record, we think the court below erred in 
awarding a judgment in favor of the plaintiff. On the con- 
trary, under the view we entertain of the law controlling the 
question involved, the facts demanded a judgment for the de- 
fendant. Judgment reversed. .All the justices concurring. 


SUPREME COURT OF MINNESOTA. 


OHAGE 
v8. 


UNION INS. CO. oF PHILADELPHIA. * 


When an insured building is destroyed, if the amount of insurance upon such 
building, exclusive of the foundation, is less than the policies thereon, it 
is not necessary for the insured, in the adjustment of his loss, to submit 
to arbitration, even though such foundation is included as a part of the 
property insured. 


When the description of the property insured includes the foundation, but no 
particular or specific sum is apportioned to such foundation, and the loss, 
besides the foundation, is greater than the amount insured fixed by 
the policy, the demand for arbitration is not a prerequisite to recovery on 
the policy. 


Evidence considered, and held that, upon the course pursued at the trial, it 
was practically conceded that the loss by fire, exclusive of the foundation 
included in the policy in this case, was greater than the amount for which 
the property was insured, and the order of the trial court directing a ver- 
dict was right. 


Appeal from District Court, Ramsey County. 


Brown, Reep, Merrit & Burrineton, for Appellant. 
Orro Kuerryer, for Respondent. 
Love y, J. 

Defendant issued to plaintiff its policy for $2,000 on his 
building, situate in St. Paul, insuring the same for a period of 
one year. The policy is the form prescribed by chapter 175, 
Gen. Laws, 1895. The insurable value of the building, as 
stated in the policy, was $6,500. Concurrent insurance was 
“Decision rendered, Feb. 11,1901. Syllabus by the Court. #32 | 
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permitted by defendant to that amount. By the uncontra- 
dicted evidence it appears that insurance was carried on the 
property in another company to the amount of $3,500, making 
the aggregate insurance thereon $5,500, or $1,000 less than the 
insurance amount agreed to by the terms of defendant’s policy. 
The description of the property insured in the policy was 

The two-story frame, brick-veneered building, and additions 

attached, including foundation and all permanent fixtures, 

situate, ete. 

The building and additions were totally destroyed by fire. 
Due notice was given of the destruction of the building, but 
defendant disputed the amount of the loss, and proposed a 
submission of that question to arbitrators under the forms 
provided in the standard policy: Section 53, p. 421, Gen. 
Laws, 1895. The case was tried to the court and a jury. The 
real contest was as to the amount of injury to the foundation. 
Defendant offered to prove with reference thereto that there 
was of such foundation a remaining undestroyed value of $500, 
claiming that, under the description of the property in the 
policy, by which the foundation was included, a difference be- 
tween the parties with reference to the amount of the loss re- 
quired a reference to appraisers, which, being refused by the 
insured, he was, under defendant’s claim, barred from recover- 
ing for that reason. At the close of the testimony the court 
directed a verdict in favor of plaintiff for the full amount of 
the policy, with interest. From a denial of a motion for a 
new trial, defendant appeals. 

The contention of the defendant that plaintiff could not re- 
cover upon his policy without a submission to arbitration in 
this case calls for the construction of several provisions in the 
general insurance law of this State relative to the valuation 
of the property in the policy, the rights of the parties when 
loss occurs, and the purpose and effect of the provisions for 
arbitration in the statute, to be construed in connection with 
the course and conduct of the parties at the trial. The por- 
tions of the statute regulating the taking of insurance risks 
provides, among other things, that 
Any provision or stipulation in any such contract or policy 
of insurance, that the insured shall bear any portion of the 


loss on the property insured, * * * shall be null and 
void. : 


Also, that the insurer 
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Shall cause such building or structure to be examined 

* * * and the insurance value thereof to be fixed by the 

insurer, or his agent, the amount of which shall be stated in 

the policy of insurance, and in the absence of any change 
increasing the risk. without the consent of the insurer, and 
in the absence of intentional fraud on the part of the in- 
surer in case of total loss, the whole amount mentioned in 
the policy * * * upon which the insurer receives a pre- 
mium, shall be paid; and in case of a partial loss, the full 

amount of the partial loss shall be paid: Gen. Laws, 1895, 

p. 402; ec. 175, § 25. 

And, in designating the terms of the contract or policy, it is 
further required that 

In case of loss. except in total loss on building under this 

policy, and a failure of the parties to agree as to the amount 

of loss, it is mutually agreed that the amount of such loss 
shall be referred to three disinterested men, * * * the 
award in writing by a majority of the referees shall be con- 
clusive and final upon the parties as to the amount of loss 
or damage which shall be a condition precedent to any right 
in an action, either at law or equity, to recover for such loss: 

Id., p. 421, c. 175, § 53. 

The gist of defendant’s contention for withholding the 
amount due to plaintiff on the policy in this case is stated in 
its answer in the following terms: ‘“ That the said founda- 
tions were not damaged by said fire, and that the plaintifl’s 
loss and damage under said contract did not exceed the sum 
of $1,600, and that the value of said foundations so covered by 
said policy is the sum of $600, and that the same are and 
always have been of that value since the date of said fire.” 
No other ground of difference or basis of demand for arbitra 
tion is set forth in the answer, and, although it is generally 
stated that the plaintiff’s loss and damage under defendant's 
policy did not exceed the sum of $1,600, vet this allegation 
must be controlled by the specific facts upon which the refusal 
of the defendant to pay the loss is alleged; viz.: the salvage 
upon the foundation, which, upon the theory of the defendant, 
made plaintiff's loss partial, rather than total, and entitled it, 
as a matter of right, to an appraisement by referees to dimin- 
ish the amount to be paid on its policy. Hence, as we view it, 
the only question of importance on this review is whether the 
order directing the verdict prejudiced defendant, and deprived 
it of any substantial right. If plaintiff's building had been 
insured to the full extent of its estimated and insurable value, 
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under the specific terms of the contract, including the founda- 
tion, it might be plausibly urged that the underwriters carry- 
ing such insurance would be substantially affected in appor- 
tioning the amount of the value of the salvage resulting from 
the injured foundation; but the policy did not apply or appor- 
tion any specific amount of the same upon the foundation, but, 
in fact, simply included the foundation as part of ‘the whole 
structure. Technically speaking, there being a dispute as to 
the amount of the damage to the foundation, under the statu- 
tory term of the standard policy, above referred to, there was 
a “failure of the parties to agree as to the amount of loss;” 
yet we do not think that this provision of our statute was 
intended to be technically construed, to justify a factitious or 
unreasonable demand for arbitration, where the same could 
not answer any other purpose than to create an unnecessary 
controversy where none reasonably should exist. It must be 
recognized that the provisions of the insurance law of this 
State providing that the insured shall not be permitted to 
carry any portion of the risk, and that the insurer shall be 
concluded by the insurable value of the building as stated and 
fixed in the policy, was intended, in view of the numerous in- 
surance controversies in this country, to prevent overinsur- 
ance and avoid litigious and captious disputes in adjustments 
between the parties, as well as to require payment of the full 
amount covered by policies; in case of loss the different pro- 
visions of the statute referred to, and the reason for their 
adoption, must be considered together, and, if the views ex- 
pressed are not correct, we cannot give force and effect to 
that provision which requires, in case of a partial loss, the full 
payment thereof. The construction which we are bound to 
give these provisions of the insurance law must be made so as 
to secure the beneficial purpose of their enactment, which 
seems to us to require arbitration only where the same would 
be essential and a necessary method to determine the amount 
of the partial loss, and that if an arbitration was clearly un- 
necessary, as a matter of fact, in a given case, it would be 
absurd and inconsistent with the object of the law to require 
it as a prerequisite to recovery. 

The answer of defendant limited the salvage ‘to the dam. 
aged foundation. The trial -proceeded entirely upon that 
theory. The plaintiff claimed that there was but little of the 
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foundation (not over $150 in value) left, while the defendant 
offered at the close of the testimony to show that the value of 
such salvage was $500, making no other claim for diminution 
of the amount of loss on its policy than a reduction of less 
than $400 below the entire amount of the estimated and 
valued portion of the property destroyed, even upon its own 
theory; and it is difficult to see what benefit defendant could 
have derived from any dispute as to the amount of salvage, 
when the real loss upon the buildings was less than the whole 
risk, or what advantage could result from such arbitration, 
unless it were to make a point upon the technical construction 
of a portion of the statute for the benefit of the insurance 
company, and thus allow the statement in the description in- 
cluding the foundation to become a trap for the unwary, with- 
out substantial benefit to either party, against the spirit of the 
statute, whose purpose was to discourage that object. There 
is nothing in the suggestion that the loss was to be adjusted 
as at the time of the fire, instead of at the time of the policy, 
as applied to this case, for by the terms of the standard policy 
the statement of insurable value is to be paid in case of loss, 
and the defendant made no other claim that the building had 
diminished in the short time between the policy and the fire, 
but placed its contention entirely upon the injury to the 
foundation; and, in the absence of any such claim, it must be 
presumed, in giving life and forge to the valued-policy provi- 
sion, that the building, as distinguished from the foundation, 
was of the same value at the time of the fire as when the insur- 
ance was placed upon it. Under these circumstances, the de- 
fendant’s policy of $2,000 covered an actual loss upon the 
building, exclusive of the foundation, and the controversy over 
the value of such remaining foundation is speculative, rather 
than real; for, admitting all that plaintiff ciaimed, the build- 
ing destroyed was worth more than $500 in value over the 
total amount of all the insurance upon it, including the policy 
of the other company, and the order of the court below was 
justified by the course and conduct of the defendant at the 
trial. Order affirined. 
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COURT OF APPEALS OF KENTUCKY. 


QUEEN INS. CO. OF AMERICA 
v8. 
BLOCK ET Au.* 


The insured property was sold and the policy was indorsed by the seller, that 
his interest as owner was thereby assigned to the purchaser subject to the 
‘consent of the insurer. The agent to whom the policy was brought for 
the consent, instead of filling out the blank on the policy for consent to 
the assignment, attached a slip stating that the loss was payable to the 
purchaser as his interest might appear. 


Held, That this was consent to the assignment. The fault, ifany, in the form 
was that of the agent. 


F. W. Morancy and Grusss & Morancy, for Appellant. 
D. I. Heyman and Wirson & Goxpsmiru, for Appellees. 


Hosson, J. 

On May 11, 1895, appellant issued a policy of insurance to 
J. Grabfelder on certain whisky in the bonded warehouse of 
the Pleasure Ridge Park Distilling Company, insuring it 
against fire for twelve months, in the sum of $1,500. Grab- 
felder was indebted to Nathan IF’. Block, and at the time the 
policy was issued he had appellant attach to it a slip stipulat- 
ing that the loss, if any, under the policy should be paid to 
Block, as his interest might appear. On March 5, 1896, Grab- 
felder, finding that he could not meet the indebtedness re- 
ferred to, which was then held ‘by appellees, Block & Son, sold 
them the whisky, and on the same day transferred the policy 
to them by an indorsement on the policy as follows:— 

The interest of J. Grabfelder as owner of property cov- 
ered by this policy is hereby assigned to Nathan F. Block & 
Son, subject to the consent of Queen Insurance Company of 
America. J. Grabfelder. Dated March 5, 1896. 

This assignment was made by filling up a blank printed for 
that purpose on the back of the policy. Just underneath this 
blank was another to be signed by the company, consenting to 
the assignment. Appellees on the same day sent the policy in 
this condition to E. S. Jackson, who had procured it, for the 
purpose of having the company’s consent entered on the 
policy. He, by his agent, sent the policy to the agent of ap- 

* Decision rendered, Oct. 2, 1900. 
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pellant who had issued it. Appellant’s agent, instead of fill- 
ing out and signing the blank on the back of the policy for the 
consent of appellant to the assignment, signed the following 
slip attached to the policy :-— 

Louisville, Ky., March 5, 1896. The loss, if any, under this 
policy (No. E. 156,861, Queen Insurance Company) will, from 
and after date, be payable to Nathan F. Block & Son, as 
their interest may appear. J. W. E. Bailey & Co., Agents. 
Shortly after this the whisky was destroyed by fire, and 

appellant declined to make good the loss, on the ground that 
the property had been sold by Grabfelder to Block & Son, and 
that it had not consented in writing to the assignment of the 
policy. At the conclusion of the evidence the court below 
peremptorily instructed the jury to find for appellees. 
Appellant complains that this instruction should not have 
been given; but in this we cannot concur. When the policy 
was presented to appellant’s agent with the assignment writ- 
ten on it from Grabfelder to appellees, and it signed and 
attached to it the slip stipulating that the loss, if any, should 
be paid to them, it in substance, if not in form, consented to 
the assignment. It is immaterial that the agent did not know 
then that the assignment was indorsed on the policy, and 
signed the slip from inadvertence, not perceiving really what 
was wanted. By signing this paper under the circumstances, 
and attaching it to the policy, appellant must be held to have 
consented to what was then plainly expressed on the instru- 
ment. To hold otherwise would be to deny to the paper which 
appellant's agent then signed all effect, and to treat the policy 
as though this slip was not upon it. This cannot be done. 
The writing must be given some effect, and, if a loss must fall 
on either party, it should fall on him who made it, and not on 
him who accepted it and acted on it. This is especially true in 
insurance, where the insured may well rely on the agent of the 
company as to the form to be adopted in a case like this. The 
defense is a technical one, and cannot be allowed to prevail 
where the fault, if any, was that of appellant’s own agent. 
Judgment affirmed. 
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SUPREME COURT OF RHODE ISLAND. 


JOHN HANCOCK MUT. LIFE INS. CO. \ 
v8. 


LAWDER Et AtL.* 


representation cannot be raised. 


A stepmother applied for insurance on the life of a stepdaughter, and paid 
the premiums. The policy was payable to the beneficiary named in the 
application, but none was there named. The receipt book was retained 


by the stepmother. 


Held, That the fund was the property of the executor of the stepmother, not 


of the administrator of tae stepdaughter. 


McGutnyess & Doran, for Complainant. 
Huau J. Carroxz and Tuomas Ritey, Jr., for Respondent, Lawder. 
James E. Baniaan, for Respondent, Reynoxps. 


Sringess, C. J. 

On a bill of interpleader the complainant has paid into court 
the sum which it said is due on a policy of insurance on the life 
of Kate A. Lawder. The fund is claimed by the executor of 
Mary A. Lawder, the applicant for the policy, and also by 
James Reynolds, the husband, and administrator of the estate 
of, Kate A. Lawder, upon whose life the policy was issued. 
The policy was made payable to the beneficiary, as provided in 
the application, but the application names no beneficiary. 
Mary A. Lawder was the stepmother of Kate A. Lawder, a 
child about eight years of age when the policy was issued. 
The payment of the money by the company removes the ques- 
tion whether there was a misrepresentation in the application. 

The agreement of respondent Reynolds is that Mary A. 
Lawéder, as stepmother, had no insurable interest in the life of 
the stepdaughter, and hence the policy could not be payable to 
her, and must, therefore, be payable to the estate of the per- 
son whose life was insured. In Johnson vs. Van Epps (110 
Tll., 551, 563), and in Order Mut. Companions vs. Griest (76 
Cal., 494) it was held that no one but the company can raise 
the question of insurable interest, and that the payment of the 
money into court removes this question, also, leaving the dis- 





* Decision rendered, Feb. 13, 1901. 


Where in a dispute between claimants the company files a bill of interpleader 
and pays the amount into court, questions of insurable interest and mis- 
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position of the fund to be determined simply by the contract 
as made. Looking, then, at the contract, we find that the ap- 
plication was made by Mary A. Lawder, and that the policy 
was based upon the application. So far, then, she was the con- 
tracting party. The answer of the executor, the husband of 
Mary A. Lawder, avers that she paid all the premiums while 
she lived, and that he paid all the premiums afterwards down 
to the death of Kate A. Reynolds. The answer of the admin- 
istrator of Kate A. Reynolds avers that she paid the premiums 
in part after her marriage. The only proof is the receipt book 
of the company, in which the premiums on this policy are re- 
ceipted for in one sum, covering this and four other policies on 
the lives of other members of the family. We think that this 
fact rebuts the inference that Mrs. Reynolds paid the premi- 
ums separately for the policy on her life. Having Mary A. 
Lawder as the person making the contract and paying all the 
consideration, and keeping the receipt book as evidence 
‘thereof, as though it was for her benefit, we think that the 
contract was with her. The fact that Kate A. Reynolds was 
the person insured raises no implication in her favor as bene- 
ficiary, when the contract was not made by her, and did not 
run to her benefit by its terms. We are of opinion that the 
fund is payable to the executor of Mary A. Lawder, and decree 
to that effect may be entered without costs. Had the ques- 
tion of an insurable interest been before us, the same conclu- 
sion would seem to follow from Cronin vs. Insurance Co., 20 


R. I., 570. 
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COURT OF APPEALS OF KENTUCKY. 


PALATINE INS. CO. 
v8. 
WEISS ET AL. 


MERCHANTS’ INS. CO. 





v8. 


SAME.* 






Where a building is so damaged and disintegrated that it cannot be desig- 
nated as the building which was insured, or so injured that it must be 
torn down, there is a total loss under the valued-policy law of Kentucky, 
and where the issue is as to such total loss evidence of the cost of replace- 
ment is not admissible. 
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Joun Barretr and D. W. Sanpvers, for Appellants. 
W. W. Txum, Max Davis, and Zack Puetps, for Appellees. 





Burnam, J. 
The above cases were tried together in the court below, and 
a verdict rendered in each case in favor of the appellees for 
$1,000. The property insured consisted of a two and a one-story 
brick and frame building adjoining and communicating with 
each other, located on the east side of Baxter Avenue, between 
Bear Grass Creek and Hamilton Avenue, in Louisville, Ky., 
and were used as warerooms and as a mattress factory. The 
petition in each case alleges a total loss. The answers admit 
the execution of the policies, and the liability of the companies 
thereon, but allege in avoidance that the policies provided :— 
That, in event of a disagreement of the amount of the 
loss, the same shall be ascertained by two competent and ‘a 
disinterested appraisers, the assured and this company each He 
selecting one, and the two so chosen shall first elect a com- ; 
petent and disinterested umpire. The appraisers shall then i 
estimate and appraise the loss, stating separately sound f 
value and damage, and, failing to agree, shall submit their 44 
difference to the umpire. and the award in writing shall de- 5 
termine the amount of such loss. That no suit or action on ' 
the policy for the recovery of any claim shall be sustainable 
in any court of law or equity until after full compliance by 
the insured with all of the foregoing requirements. 
* Decision rendered, Dec. 4, 1900. 
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They further allege: “That there was a disagreement as 
to the amount of loss, and a demand by the insurance com- 
panies that the question as to the amount of the loss be sub- 
mitted to arbitrators; and that they appointed one Reeser as 
their appraiser, and requested the plaintiff to appoint some 
suitable person to act for her in such matter. That the plain- 
tiff refused to take any steps looking to an appraisement.” 
And they further allege “ that the buildings were not a total 
loss; that there remained standing, uninjured by fire or water, 
enough of said buildings to materially aid in their reconstruc- 
tion.” In the reply appellees denied that the buildings were 
not a total loss, or that there was a material part of the walls 
and foundation of the buildings standing, which could be used 
as a basis to restore them to the condition in which they were 
before the fire. The trial before a jury resulted in a verdict 
for appellees for the amount of the policies, and a judgment 
was rendered therefor, with interest from the 38d day of Octo- 
ber, 1897. 

The main question to be determined upon this appeal is, 
what is the meaning of the words ‘ ‘total loss ” when applied 
to a building, under section 700 of the Kentucky Statutes, 
which reads as follows:— 

Insurance companies that take fire or storm risks on real 
property in this commonwealth shall, on all policies issued 
after this act takes effect (in case of total loss thereof by 
fire or storm), be liable for the full estimated value of the 
property insured, as the value thereof is fixed in the face of 
the policy; and in cases of partial loss of the property in- 
sured, the liability of the company shall not exceed the 
actual loss of the party insured: provided, that the esti- 
mated value of the property insured may be diminished to 
the extent of any depreciation in the value of the property 
occurring between the dates of the policy and the loss: and 
provided further, that the insured shall be liable for any 
fraud he may practice in fixing the value of the property, if 
the company is misled thereby. 

This identical question has been considered in numerous ad- 
judicated cases by the courts of other States in construing 
statutes similar, if not identical, with our own. In the case 
of Insurance Co. vs. McIntyre (Tex. Sup.), after reviewing all 
of the authorities, English and American, up to that date, the 
Supreme Court of Texas, through Judge Durman, summarized 
its conclusions in these words: “ We are of the opinion that 





1901.] Insurance Companies vs. Weiss et al. 367 


there can be no total loss of a building so long as the remnant 
of the structure standing is reasonably adapted for use as a 
basis upon which to restore the building to the condition in 
which it was before the injury. Whether it is so adapted de- 
pends upon the question whether a reasonably prudent owner, 
uninsured, would, in proceeding to restore the building to its 
original condition, utilize such remnant as such basis.” While 
in the case of O’Keefe vs. Insurance Co. (Mo. Sup.) it was held 
that “a building that has lost its identity and specific charac- 
ter as a building, and become so far disintegrated that it can- 
not properly be designated as a building, although some parts 
of it may remain standing in such condition that they could be 
safely used for rebuilding, is a total loss, within the meaning 
of the statute requiring full payment of insurance in case of 
total loss.” In Seyk vs. Insurance Co. (Wis.) it was held by 
the Supreme Court of Wisconsin that “a building is entirely 
destroyed, within the meaning of the statute, so as to make 
the amount stated in the policy the measure of damages for 
its loss, when all of the combustible material in it is destroyed, 
although portions of the brick walls are left standing, but are 
useless as walls.” To the same effect are the following de- 
cisions: Oshkosh Packing & Provision Co. vs. Mercantile Ins. 
Co. (C. C.); Insurance Co. vs. Eddy, 36 Neb., 461; Insurance 
Co. vs. Bacheler, 44 Neb., 549; Insurance Co. vs. Garlington, 
66 Tex., 103, 59 Am. Rep., 613; Huck vs. Insurance Co., 127 
Mass., 306; Williams vs. Insurance Co., 54 Cal., 450. It is un- 
necessary to multiply citations from authorities bearing upon 
this question. It is the opinion of the court that the words 
“ total loss,” when applied to a building, do not mean that the 
materials of which the building was composed were all totally 
destroyed and obliterated. It is not necessary that all of the 
parts and materials composing the building should be abso- 
lutely and physically destroyed, but the inquiry always is, 
does the insured building, after the fire, still exist, preserving 
substantially its identity, or has it become so broken and dis- 
integrated that it cannot be designated as the structure which 
was insured? There may be a total loss, within the meaning 
of the statute, even though some parts of the building may 
remain standing after the fire. See Wood, Ins., § 107; May, 
Ins., § 420a; Ostr., Ins. (2d Ed.), § 610; Bid., Ins., § 1375: 
Joyce, Ins., §§ 3025, 3030; Beach, Ins., § 890; Black, Law Dict., 
“Total Loss”; Judah vs. Randal, 35 Am. Rep., 77; Harriman 
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vs. Insurance Co., 49 Wis., 71. In this case the proof as to the 
condition of the buildings is conflicting. Several witnesses 
for appellants testify, in substance, that the foundations and 
a part of the walls left standing were good and suitable for 
use in rebuilding the structures. While, on the other hand, 
witnesses for appellees testify that the walls left standing had 
been condemned by the city inspector of buildings, and appel- 
lees required to take them down; that they were crooked, and 
out of line, and had been so injured by the fire and water as to 
be unsafe for use in rebuilding the structures. 

Counsel for appellants complain that the trial court erred 
in refusing to allow certain witnesses introduced by them as 
experts to testify what it would cost to replace the building 
in the condition it was before the fire. On this point it may 
be said that there was no avowal as to what the witnesses 
would prove, and the record does not show that any exception 
was taken to the exclusion of this testimony by the trial 
court; and it could not, therefore, be a ground for a reversal 
here, even if the testimony were competent. But we are in- 
clined to the opinion that it was not competent testimony. 
Appellees base their claim on the theory that the buildings 
were a total loss under the statute. If they failed to show 
that a total loss existed to the satisfaction of the jury, they 
were not entitled to recover. If it did exist, then appellants 
were liable for the full estimated value of the insured prop- 
erty, as fixed in the face of the policy. The statute, in cases 
of total loss, takes away the right to raise any question as to 
the value of the building insured at the time of the loss. 

It is claimed that the court erred in the instructions which 
the court gave to the jury. They are as follows: ‘“ No.1. The 
court instructs the jury that the law is for the defendant, and 
they should so find, unless they shall believe from the evidence 
either or both of the following propositions are true: First, 
that the fire of the 28th of July, 1897, destroyed the identity 
and specific character of plaintiff’s building as a building; or, 
second, that said fire, and the water used in the attempts to 
extinguish same, so injured and destroyed all parts of said 
building above ground as to render the said building so un- 
safe and useless as a building as to require the walls, or what- 
ever was left standing of the building, to be torn down, and 
said building to be rebuilt throughout in order to be used as a 
building. No. 2. The court instructs the jury that if they be- 
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lieve from the evidence that either or both of the above-men- 
tioned propositions are true, then the law is for the plaintiff, 
and the jury should so find, unless the jury shall believe from 
the evidence that the plaintiffs, or either of them, practiced 
fraud in fixing the value of the property that misled the de- 
fendant company, in which latter event the law is for the 
defendant, and the jury should so find. No. 3. If the jury find 
for the plaintiff, they should assess her recovery against the 
Merchants’ Insurance Company in the sum of $1,000, with in- 
terest from October 23, 1897, and against the Palatine Insur- 
ance Company in the sum of $1,000, with interest from Octo- 
ber 23, 1897.” The instructions substantially, and, we think, 
fairly, gave to the jury the law applicable to the case; and the 
court committed no error in refusing to instruct the jury for 
defendants that “ there could be no total loss of a building so 
long as the remnant of the structure standing is reasonably 
adapted for use as a basis upon which to restore the building 
to the condition in which it was before the injury; and whether 
it was soadapted depended upon whether a reasonably prudent 
owner, uninsured, desiring such a structure as the one in ques- 
tion was before the injury, would, in proceeding to restore the 
building to its original condition, utilize such a remnant as 
such basis.” 

Several other points were suggested in the motion and 
grounds for a new trial, but, as they have all been passed on 
in this court in former opinions adversely to the contention of 
appellants, it is unnecessary that we should again consider 
them. The case of appellees is staked upon the claim of total 
loss, and the jury, under proper instructions, have sustained 
their contention. Their verdict concludes the fact. 
Judgment affirmed. 


VoL. XXX.—24. 


Court of Appeals of Kentucky. 


COURT OF APPEALS OF KENTUCKY. 


BLUEGRASS INS. CoO. 
v8. 


COBB.* 


The statute of Kentucky provides that every person insured in an assessment 
company, who signs the required application, shall become a member. 


Held, That one signing an application does not become a member until actu- 
ally insured, and a company was not liable, on a policy issued in accord- 
ance with an application, but not delivered by the agent, and on which 
no premium had been paid, in case of the destruction of the property by 
fire, in the absence of an agreement that it should take effect from the 
signing of the application. While the premium was unpaid and the pol- 
icy not delivered the contract was incomplete. 


Gaunt, Stroruer & Greene, for Appellant. 
Linpsay & Borts, for Appellee. 
Du Re te, J. 

The appeilee, Cobb, brought suit against appellant, which is 
an insurance company organized under the general law, and 
doing business in some ten counties of this State, alleging that 
at the solicitation of an agent of appellant he made a written 
application for insurance upon his dwelling house and con- 
tents, and that by an express agreement with the agent he 
promised to pay therefor the sum of $1.50, and’ such assess- 
ments as the company might thereafter, during the existence 
of his property and the life of his policy, make against him,-— 
the $1.50 to be paid upon delivery of the policy, and the assess- 
ments when called for by the company; that the policy ap- 
plied for was delivered by appellant to its agent to be 
delivered to appellee, but the agent, learning of the fact that 
the property covered by the policy had been totally destroyed 
by fire, refused to deliver it. A demurrer to the petition hav- 
ing been overruled, appellant answered, denying the agree 
ment alleged by appellee to pay $1.50 on delivery of the policy, 
or to pay any assessments which might thereafter be made, 
and denying that the property was insured at any time, or 
that appellee became a member of the company, or that the 
risk was accepted. The answer pleaded further an agreement 
between the agent of the company and Cobb that the applica- 
tion should be made and forwarded, and a policy obtained 





* Decision ‘rendered, Nov. 15, 1900. 
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thereon, and submitted to Cobb for his approval, when he was 
to have the right to either accept or refuse it, as he pleased; 
that he was not to become a member of the company by virtue 
of the application, and that the policy was to have no force un- 
til and unless accepted by appellee. All that part of the answer 
setting up an agreement that Cobb was to have the option of 
accepting or rejecting the policy when issued, and that it was 
not to become binding until accepted by him, was stricken out 
on motion; and, the case being submitted to the court without 
the intervention of a jury, judgment was given for the amount 
of the insurance claimed upon the house, the facts found being 
simply that Cobb made application for the policy; that the 
application was submitted to the company, and a policy writ- 
ten in accordance therewith, but before delivery of the policy 
or acceptance thereof by Cobb the fire occurred, and the house 
was destroyed. From the argument of counsel it appears— 
and the findings of fact by the court also indicate—that the 
court sustained the motion to strike out, and rendered judg 
ment for appellee, upon the theory that, by virtue of the pro- 
visions of section 702 (Ky. St)—being an amendment to that 
part of the chapter on corporations relating to assessment or 
co-operative fire insurance companies,—Cobb .became a mem- 
ber of the company, and insured in the corporation, upon mak- 
ing this application. The closing sentence of the section is as 
follows :— 

Every person insured in such a corporation, who shall 
sign an application for insurance, as required by the certifi- 
cate of incorporation, or the by-laws of the corporation, shall 
thereby become a member thereof. 

It is insisted that the word “ thereby ” refers solely to sign- 
ing the application for insurance. We cannot concur in this 
contention. The person must not only sign the application 
for insurance, but must be “insured in such corporation;” 
and, while the language of the section is awkward in disre- 
garding the order of the two events in point of time, it seems 
undoubtedly te require two things to concur in order to make 
such person a member of the company,—videlicet, that he 
shall sign the application for insurance and shall become in- 
sured. This view of the statute is embodied in one of the pro- 
visions of the poijicy set out in the petition; to wit: “Any 
person owning property in territory embraced by our charter, 
Who shall sign an application and hold a policy in this com- 
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pany, shall thereby become a member of the same.” There 
was no payment of premium and no delivery of the policy, and 
we think the rule laid down in May, Ins. (§ 56), is correct: “If 
there has been no payment of the premium, and no delivery, in 
fact, of the policy, the contract is prima facie incomplete, and 
he who claims under it must show that it was the intention of 
the parties that it should be operative, notwithstanding these 
facts. The presumption of law is that the delivery of the 
policy and the payment of the premium are dependent upon 
each other. But this presumption may be rebutted,” ete. 
It seems to us that the ruling of the court on the motion to 
strike out was also erroneous, as the matter so stricken sup- 
ported a defense that, in our view, was valid. There was no 
finding of fact as to the alleged agreement that the insurance 
should be effective from the signing of the application, or as 
to the contrary agreement averred in the answer. It follows, 
therefore, that the findings of fact do not support the judg- 
ment, and the judgment is, accordingly, reversed, with direc- 
tions to award appellant a new trial, and for further proceed- 
ings consistent herewith. 


° 


SUPREME COURT OF IOWA. 


CORNELIUS 
v8. 


FARMERS’ INS. CO.* 


The representations of a soliciting agent, beyond the scope of his authority, 
can be set up in estoppel only as to existing conditions at the inception 
of the contract, not as to the future, except where they concern the aban- 
donment of an existing right. Therefore, where the insured, who could 
not read English, objected to accepting a policy which did not permit 
a change of use, and the agent claimed to have modified the policy by 
writing on the application on which it was based, the compaiy is not 
estopped from setting up the prohibition. 


D. D. Murpuy, for Appellant. 


Deacon & Goon, for Appellee. 
Lapp, J. 


One of the conditions of the policy was that it should be- 
come void if the premises were used for any purpose other 


* Decision rendered, Jan. 28, 1901. 
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than mentioned therein; and another, that liability should 
cease during the vacancy of the building. Unless, then, the 
defendant is estopped from claiming a forfeiture of the policy 
because of the use of the building as a storehouse, rather than 
a dwelling. as insured, there can be no recovery. The applica- 
tion was procured by a soliciting agent, and the policy thereon 
issued directly from the home office. Among others, it con- 
tained these questions: “For what occupied? By whom?” 
—which were answered: “ Pri. Frm. Dwg., by me or tenant.” 
The evidence tended to show that the deceased said to the 
agent that, while the building. was then occupied by a tenant, 
he was not certain how long it would be, and he did not want 
the insurance unless it would be good, whether he had a ten- 
ant in the house or not; that the agent responded that it 
would not hold good as written, but for an additional $2.50 he 
could make it so the building could be used for a storehouse 
or granary when not occupied as a dwelling, though not when 
vacant; that the deceased accepted the proposition, and paid 
the extra premium; that thereupon the agent did some 
scratching and writing upon the application, and declared 
that it was as desired, whereupon the deceased, who could not 
read English, signed it. It thus appears that the application 
contained no misstatement of any existing fact or past trans- 
action, nor did it omit any. What was said related solely to 
an anticipated, though not settled, use of the property. It 
was an arrangement as to conditions of the policy, with which 
a soliciting agent had nothing to do, rather than a representa- 
tion of the existing or past conditions of the property to be in- i 
sured. That snch an agent has no authority to make a bind- i 
ing contract for insurance, or what shall be the provisions of 
a policy, is too well settled to require any citations. The 
scope of his authority is limited to taking applications, and as, 
within this, it is his duty to see that the condition of the prop- 
erty is truly and fully disclosed when he undertakes to prepare 
them for the assured, the company may not take advantage of fi 
omissions or misstatements of facts or conditions affecting 4 
the risk: Fitchner vs. Association, 1083 Iowa, 280, 72 N. W., 
530. But whatever he may say as to the effect of the policy 
or what it shall cover, or of its conditions, is mere opinion on 
his part, pertaining to matters wholly without the scope of his 
employment. Talks and agreements in reference to matters 
of future performance are merged in, and presumed to be ex- 


Cornelius vs. Farmers’ Ins. Co. 
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pressed in, the policy, which, as in the case of other written 
contracts, becomes effective as the consummation of their 
wishes and intentions by its delivery on the part of the com- 
pany and acceptance by the assured: Moore vs. Insurance 
Co., T2 Iowa, 416; Baldwin vs. Insurance Co., 60 Iowa, 497; 
Stephens vs. Insurance Co., 87 Iowa, 283; Ostr., Ins., 186. 
Nor can anything he may impart concerning a future con- 
tingency operate as an estoppel against the insurer. This is 

First, because he is given no such authority; and, secondly, 
for the reason that the doctrine of estoppel is never applied, 
save where the representation relates to a present or past 
fact, or state of facts, unless it has reference to an intended 
abandonment of an existing right, upon which another has 
relied: Shields vs. Smith, 37 Ark., 52; 11 Am. & Eng., Enc. 
Law (2d Ed.), 424; Insurance Co. vs. Mowry, 96 U. S., 547. In 
the last case, Justice Field, in passing on a similar question, 
said: “The doctrine of estoppel is applied with respect to 
representations of a party, to prevent their operating as a 
fraud upon one who has been led to rely upon them. They 
would have that effect if a party who, by his statements as to 
matters of fact, or as to his intended abandonment of existing 
rights. had designedly induced another to change his conduct 
or alter his condition in reliance upon them, could be permit- 
ted to deny the truth of his statements, or enforce his rights 
against his declared intention of abandonment. But the doc- 
trine has no place for application when the statement relates 
to rights depending upon contracts yet to be made, to which 
the person complaining is to be a party. He has it in his 
power in such cases to guard in advance against any conse- 
quences of a subsequent change of intention and conduct by 
the person with whom he is dealing. For compliance with 
arrangements respecting future transactions parties must 
provide by stipulations in their agreements, when reduced to 
writing. The doctrine, carried to the extent for which the 
assured contends in this case, would subvert the salutary rule 
that the written contract must prevail over previous verbal 
arrangements, and open the doors to all the evils which that 
rule was intended to prevent.” As precisely in point, see In- 
urance Co. vs. Davenport, 37 Mich., 612. There the policy 
stipulated that in the event the building became vacant fif- 
teen days without notice to the company, and its consent 
indorsed thereon, it should become void. The evidence 





1901. ] Cornelius vs. Farmers’ Ins. Co. 375 


showed that the agent was informed by the applicant that he 
anticipated the house would be vacant during a year or more, 
and was told it would make no difference. It was held that 
the company was not estopped from setting up the forfeiture 
of the policy by reason of its vacancy at the time of the loss; 
the court, through Campbell, J., saying: ‘“ But in this case 
the vacancy concerning which the parties conversed, if there 
was any such conversation, was one contemplated in the fu- 
ture; and the stipulation or understanding, if it amounted to 
any, was an executory contract, intended to form a part of the 
contract of insurance. * * * The policy was the conclu- 
sion of the bargain, and its acceptance would exclude any 
parol promises inconsistent with it.” The same principle was 
distinctly recognized in Fitchner vs. Association, 103 Iowa, 
280. In Dryer vs. Insurance Co. (94 Iowa, 471) the insured 
made the proposition that the policy covered his property, 
wherever located within the county, but the agent neglected 
to include this in the application. It was a proposal only, 
based on a future contingency of the assured moving to an- 
other locality. The petition for rehearing filed in Dryer vs. 
Insurance Co. (lowa) was withdrawn after rehearing had been 
ordered in this case, and that opinion is withheld from publi- 
cation. The policy in that case, as in this, was valid when 
issued, and was only rendered invalid by a subsequent change. 
True, it was there suggested, but not decided, that the com 
pany might be estopped. In Fitchner vs. Insurance Co., 
supra, and those cases upon which it was grounded, the mis- 
representations, whether omissions or false statements, were 
such as inevitably resulted in the validity of the policies 
eo instante upon their execution. Here the agent merely prom- 
ised to fix the application so that the policy would cover the 
property if, perchance, a change in its use should occur. No 
mention was made of the information to be imparted, and 
what was said amounted to nothing less than a pledge of in- 
surance on behalf of the company in event of a future con- 
tingency. This was not within the scope of a soliciting 
agent’s authority. The assured accepted the policy as writ- 
ten, and cannot now complain. Copeland vs. Insurance Co. 
(Mich.) is not in point, as there the agent was authorized to 
issue policies. The ruling was right, and is affirmed. 





Supreme Court of Iowa. 


SUPREME COURT OF IOWA. 


INDEPENDENT SCHOOL DIST. OF DOON 


v8. 


FIDELITY INS. CO.* 


The agent who procured the insurance knew at the time that additional in- 
surance was to be obtained, but did not know of a policy already subsist- 
ing. The defendant’s policy provided that it should be void in case of 
other insurance without consent. 


Held, That the knowledge of the agent was knowledge of the company as to 
the subsequent insurance, but the insurance already subsisting avoided 
the policy. 


MeVey & MeVevy, Duprey & Corrtn, and E. C. Roacu, for Appellant. 
Parsons & Rintker, for Appellee. 


WATERMAN, J. 
The board of directors of plaintiff district, desiring to effect 
insurance upon the school building, took steps as follows :— 


Regular Meeting. Doon, Iowa, Nov. 4, 1895. Board of 
directors met in regular session. Members present: James 
Peterson, F. L. Jenkens, J. L. Weatherly, John Bentley, J. 
H. Kahl. On motion, J. L. Weatherly was chosen secretary 
pro tem. On motion, bill of Donohue & Henneberry for 
school seats, amounting to $58.48, was allowed. Bill of 
Holmes Bentley Lumber Company for $136.76 was allowed. 
It was moved and carried that the school buildings be in- 
sured in the fellowing companies, for amounts stated: The 
Fidelity Insurance Company of Des Moines, $1,250.00; the 
Phoenix Company of Hartford, $1,250.00. The secretary was 
instructed to issue an order for premium to the local agents. 
$v motion, board adjourned sine die. J. L. Weatherly, 
Sec’y pro tem. 

J. L. Weatherly was the agent for the defendant company, 
and procured the issuance to plaintiff of the policy in question, 
which was for the sum of $1,250. He knew a policy was to be 
procured of the Phoenix Company for a like amount, as was 
done. The policy issued by defendant company contained this 
provision :— 

This contract shall be void if the assured shall now have 
or hereafter procure any other insurance, whether valid or 
not, on property coveréd in whole or in part by this policy, 
or if the risk become more hazardous by any means what- 


———— 


* Decision rendered, Jan. 22, 1901. 
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ever, or if any warranty as to the condition of the property 

mentioned in this policy be violated, * * * unless the 

consent of the company be indorsed thereon. 

The consent of the company was not given, save as we shall 
now state, to other insurance. Weatherly, as agent of de- 
fendant, knew that the Pheenix policy was to be obtained; 
that plaintiff was to effect a total insurance in the sum of 
$2,500. His knowledge of this fact must be held the knowledge 
of the company. By issuing its policy with that knowledge, 
defendant must be held to have consented to the additional 
insurance with the Phenix Company: Erb vs. Insurance Co., 
99 Iowa, 728. There was such a mutual mistake in this mat- 
ter as would justify a re-formation of the contract in this 
respect. Fitchner vs. Association, 103 Iowa, 276. 

2. But there is another matter in this case. At the time of 
the action of the board of directors which we have set out 
there was an existing policy on the schoolhouse for $1,250 in 
the Insurance Company of North America. The secretary of 
plaintiff board testifies that he knew, and the other members 
of the board, including Weatherly, were aware, of the exist- 
ence of this policy when the agreement was made to effect the 
insurance with defendant. The other directors, of whom 
there were several besides Weatherly, testify that they sup- 
posed the policy in the Insurance Company of North America 
had expired when they ordered the policies placed with defend- 
ant and the Phenix Company. Some of them state that the 
board desired to carry only $2,500 of insurance on the build- 
ing, and they are corroborated to this extent: that no more 
than $2,500 had ever before been carried. On the whole, we 
are clearly of opinion that defendant did not know of or as- 
sent to the policy in the Insurance Company of North America. 
Neither did plaintiff intend to effect or carry insurance to the 
amount of $3,750. The existence of this prior policy, to which 
defendant had not assented, violated the condition of the 
policy in suit which we have set out, and defendant is, there- 
fore, released from liability on its contract: Zimmerman vs. 
Insurance Co., 77 Iowa, 685, 42 N. W., 462. 

Our holding on the merits of the case renders unnecessary 
any specific ruling on the motion to strike appellee’s argument. 
For the reasons given, the judgment below is reversed. © 
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Superior Court, Cook County, Ill. 


LOWER COURT DECISIONS. 


RIGHT OF COMPANY TO MAINTAIN BILL TO CANCEL POLICY. 


Superior Court, Cook County, Iil. 


DES MOINES LIFE INS. CoO. 
v8. 


ANNIE SIMNACKER Et AL.* 


The applicant, when asked bis occupation, and if he had more than one to 
state it, answered, a musician; whereas, he was also acigarmaker. Also, 
when asked whether insured in another company, answered, no; which 
was not true. 


Held, That the statements were both important in connection with the risk, 
and the falsity of the answers defeated the policy, where the party died 
of a disease which might have been promoted by his employment. 


GerorGeE R. Sanperson, for Complainant. 
CuristiAN Meier and Maycua Bruceemeyer, fur Respondent. 


’ Srem, J. 

This suit was brought on the Chancery side of the court by 
the insurance company alleging that the policy issued by the 
complainant to one Frank Haselbauer had been procured by 
means of false statements and warranties in the application, 
and that the policy was void when issued, because of the fraud 
of Haselbauer in making these false statements. 

The policy was issued August 13, 1898, and Haselbauer died 
on the 4th of May, 1899, of miliary consumption. It is alleged 
in the bill that the mother and brother of Haselbauer had pre- 
viously died of consumption; that he misstated his occupa- 
tion, being a cigarmaker, but he gave his occupation as that of 
a musician, and that he had other insurance, while in his ap- 
plication ‘he stated that he had not. The evidence tends to 
support the allegations of the bill. 

It is generally very difficult to distinguish between what 
ought to be regarded as warranties and as representations in 
the law of insurance. (The court here discusses the distinc- 
tion between warranty and representation.) 

* Decision rendered, Feb. 15, 1901. 
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Now, a representation, in order to void a policy, must be 
shown to be material to the risk, and, of course, to have been 
false. This man told the company, when asked, what his oc- 
cupation or employment was, and when specifically told that 
if he had more than one occupation or employment, he should 
state it, he said that he was a musician. It is plain from the 
evidence that he did not state the entire truth in this connec- 
tion, and it is not denied that he did not. it 

He kept from the company the knowledge of the fact that 4 
he was not only a musician, but also a cigarmaker. No evi- i] 
dence has been offered to that effect, but I think we all know 
that the pursuit of the avocation of a cigarmaker is some- 
thing in which a man may contract pulmonary diseases much 
more readily than he would from following the occupation of 
a musician. A man who is a cigarmaker is exposed, day after ; 
day, to the dust that issues or emanates from tobacco—from i 
dry leaves of tobacco. It gets into his lungs, and, I take it that 
the business of a cigarmaker is much more hazardous a risk 
than that of a musician, and, if that be so, it may well be con- 
sidered—now, this representation may well be considered a 
material one. 

Now, take up the other one. When asked whether he was 
insured in any other company, he answered that he was not. 
As counsel has argued here, the company, in asking that ques- 
tion, does so with a certain predetermined purpose. 

We ought to know as men of business, and of the world, 
where the applicant is already insured, and says so, the com- 
pany to which the present application is made, or the last 
application, will very likely, at least, and, perhaps, invariably, 
apply to the other company for information. This is the ob- 
ject of the question. 

I do not think that it need be shown here that the company 
would have done so and so, if the answer had been different. 
That would have been calling for a speculative answer at best, 
and such answers are generally improper; there is no need of 

. our entering upon such a field of inquiry. It is sufficient that 
it is apparent to any reasonable mind what the object of the 
company is, in asking such a question. Take this very case. 
Suppose he had answered that he had taken out insurance in 
the Globe Company, and suppose, further, that the company— 

that is, the Des Moines Company-—had then inquired of the 
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Globe Company, and had been informed of the contents of the 
application made to that company, and had been informed of 
all the circumstances under which that previous policy had 
been issued, is it likely that this policy would have been issued 
in the way in which it was, provided it was issued at all, about 
which there may be some doubt? Just how it happened, or 
why it happened, that those questions were not answered fully 
and truthfully, we cannot conjecture. 

There is no certain knowledge, but it must be admitted that 
there is much force in the argument of the counsel for the com- 
pany here that, because Haselbauer answered certain ques- 
tions by saying “ I don’t know,” and other questions which are 
shown to have been answered incorrectly, by failing to answer 
them absolutely “Yes” or “ No,” and not to the best of his 
knowledge, and where he professed to have knowledge, I think 
there is a great deal of force in the argument raised upon that 
distinction or pressed upon the court, that this man must have 
had in his mind a fraudulent intention or fraudulent design. 
He could have answered these questions as he did others, by 
saying “I don’t know.” He did not say that he did not know; 
he answered them positively, saying to the company, in effect, 
“JT do know,” and he answered them untruly. If he had been 
animated by a design of that character, of which, as I said be 
fore, there is some proof here, taking all of the evidence to- 
gether, then the policy is voidable in law, even without pass- 
ing upon the matter of the material representation shown to 
have been false. 


The court does not overlook the fact that this applicant, the 
deceased, has been shown, beyond all controversy, to have 
been somewhat illiterate. 


He attended school in the old country for four years. He 
never went to school here, and was capable of writing in Eng- 
lish his name only, and could not write any English at all. 1 
should say from an inspection of his signature that the man 
was, perhaps, not wholly illiterate; he was, perhaps, more 
than able simply to write his name. He probably was able to 
write German; but, regarding him as an illiterate person, 
capable of writing his name, and no more, it still must be said 
that when you ask such a question of him, as was asked of him 
in reference to his business or his profession, he must have 
understood it. It is not claimed that he was not capable of 
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talking the English language, or did not understand it readily 
and well, and the presumption is, from the evidence, that he 
would understand it more readily; and, of course, there are 
very many men and women who, while they cannot write or 
read English fluently or readily, still understand the language 
easily and readily enough when it is talked to them. Now, 
this man came here, as I remember the evidence, as a child of 
nine years. He came here as a child nine years old, at an age 
when a person readily picks up a language which he hears 
talked by every person with whom he comes in contact, and 
the presumption is that he understood the English language 
reasonably well—would understand the ordinary words as 
used in conversation, and, if so, he must be regarded as having 
understood these questions when they were propounded to 
him. If he understood them it was his duty to answer them 
truthfully. Not having done so, and, in the opinion of the 
court, having failed to do so in material respects, the conclu- 
sion of the court is that a case is made out for the avoidance 
of the policy, and a decree should be granted in favor of the 
complainant, directing that the policy shall be lodged in the 
hands of the clerk of this court and canceled, and the respond- 
ents permanently enjoined from asserting any claim or right 
in the policy. The complainant will also recover costs. 
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Miscelluneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


FraternaL Socrety.—AppiicaTion aS Evipence. 

Where the statute requires that the facts relied on must be 
specifically pleaded where the allegation that defendant is a 
corporation is controverted, an allegation that defendant is 
a life insurance company is not controverted by a general de 
nial, and it cannot be treated as a mere fraternal society. 
But if such a society, under the statutes of Iowa, it was not 
entitled to introduce an application as evidence which was not 
attached to the policy, and thus prove false representations 
as to health. Such was the decision of the Supreme Court of 
[owa, in Stork vs. Supreme Lodge Knights of Pythias of the 
World, rendered December 22, 1900. 


Inventory as Evidence. 

Where the executrix insured the estate, an inventory of fur- 
niture, filed by her, is admissible to impeach her testimony of 
the amount and value of furniture destroyed, according to the 
Court of Appeals of Maryland, in the case of Peutz vs. Penn- 
sylvania F. Ins. Co., decided January 18, 1901. 


Divin1nc Commissions By AGENT. 

In the case of Maxwell vs. Church, Superintendent, decided 
by the Supreme Court of Kansas, February 9, 1901, the fol- 
lowing svllabus was furnished by the court :— 

The license of an authorized resident insurance agent 
cannot be revoked by the superintendent of insurance for 
the reason that he divided commissions with a nonresident 
agent, who placed with the Kansas agent insurance on prop 
erty situated in this State. : 

The provisions of chapter 161 of the Laws of 1889, and 
sections 18 and 23 of chapter 93, of the Laws of 1871, con- 
strued and applied. 
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Penauizina Litigation UNcONSTITUTIONAL. 



































The Supreme Court of Georgia, in February, 1901, decided 
the case of Phenix Ins. Co. vs. Hart, in which a new trial was ¥ 
refused below on condition that the claimant would waive any a 
right to claim damages under the code of that State. The 
code provides :— 


The several insurance companies of this State, and foreign 
insurance companies doing business in this State, in all i 
cases when a loss occurs and they refuse to pay the same 
within sixty days after a demand shall have been made by 
the holder of the policy on which said loss occurred, shall be 
liable to pay to the holder of said policy, in addition to the 
loss, not more than 25 per cent of the liability of said com- 
pany for said loss; also, all reasonable attorneys’ fees for 
the prosecution of the case against said company: Pro- 
vided, it shall be made to appear to the jury trying the same, 
that the refusal of the company to pay said loss was in bad ‘eZ 
faith. ¥ 
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It was held that this statute of the code is in violation of 
the Fourteenth Amendment to the Constitution of the United 


States, and, also, of the Constitution of Georgia, which de- a 
clares that protection to person and property is the paramount 4 
duty of government, and shall be impartial and complete; 7 
that no person shall be deprived of liberty or property without oF 
due process of law, and that no person shall be deprived of the eo 


right to prosecute or defend his own cause in any court. 
It was held that the code, among other things, punishes the a 
insurer when wrong. but not the claimant. 


Morvat Company.—Power or ADJUSTER. 





In the case of Miller vs. Consolidated Patrons’ & Farmers’ 
Ins. Co., decided by the Supreme Court of Iowa, January 31, 
1901, the charter of a mutual company provided that a director 
in each township should adjust losses there, and should be 
guided by regulations of the directors. It was held that the 
fact that a printed blank, filled in by an adjuster, and signed 
by insured, recommending a certain payment was-not proof ; 
that he had not power to bind the company by agreeing upon A 
payment of a certain sum. Where such blank had been re- ' 
turned after a resolution of the directors that the settlement i 
should be left with the adjuster, and there was evidence of 7 
an agreement to pay, the promise was binding. 
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VENDOR AND VENDEE. 

In the case of William Skinner & Sons’ Shipbuilding, etc., 
Co. vs. Houghton, decided by the Court of Appeals of Mary- 
land, December 7, 1900, a contract of sale of the property had 
been executed, and a small part paid down, when the fire oc- 
curred. The balance was afterwards paid, and no right as to 
the insurance money should be waived by the payment. The 
insurance money was paid to the vendor. It was held that the 
legal title under a contract of sale was in the vendee, with an 
equitable interest in the vendor, that the money collected by 
the latter was as trustee, and that where the contract had 
been fully performed the insurance money belonged to the 
vendee. The latter cannot hold the company liable for money 
paid to the vendor insured, though notified not to do so by the 
vendee. 

Privitecep TEstrmony. 


In the case of Masons’ Union Life Ins. Co. vs. Brockman, de- 
cided by the Appellate Court of Indiana, January 31, 1901, it 
was held that if a patient discusses his case with a physician 
in the presence of third parties, his statements are not privi- 
leged, so far as such parties are concerned, and they may tes- 
tify as to what they heard. 


Detay In Proors or Loss. 


In the case of Rushton Peabody vs. Saterlee & Co., attorney 
for the Underwriters of the Lloyds of New York City, decided 
by the Court of Appeals of New York, March, 1901, it is held 
that, where proofs of loss returned to the insured because only 
sworn to by his attorney, on September 30th, and proofs sworn 
to by the insured were mailed to the company on October 21st, 
the dav on whieh the sixty days’ limitation expired within 
which sworn proofs by the insured must be given to the com- 
pany, and such proofs were not received until the sixty-first 
day, they were too late. It was not sufficient that the proofs 
be mailed, but they must be served on the company within the 
stipulated time. 
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Burt et al. vs. Union Cent. Life Ins. Co, 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FirTa CIRCUIT. 


BURT ET AL. 
v8. 


UNION CENT. LIFE INS. CO.* 


The insured was convicted of murder and executed. The policy contained no 
provision against crime. 


Held, That on grounds of public policy no recovery can be had in such case, 
even if there were an express stipulation —" itin the policy. The 
case is not helped by an allegation that the insured was innocent, where 
guilt was established by a competent court. The question cannot be re- 
tried in such a suit. 


Garpner Ruaetes, for Plaintiffs in Error. 
Gero. F. Penpexter and Gro. E. Suerrey, fur Defendant mn Error. 


Suezsy, C. J. 

This suit is on a life insurance policy, and is brought by 8. 
M. Burt and H. R. Burt, citizens of Texas, against the Union 
Central Life Insurance Company, a corporation chartered 
under the laws of Ohio. The policy was issued by the defend- 
ant on August 1, 1894, for $5,000, on the life of William E. 
surt, and was payable at his death to his wife, Anna M. Burt. 
if living, otherwise to the executors, administrators, or as- 
signs of the insured, within sixty days after proof of death. 
The annual premiums for the policy were duly paid. The 
policy contained no provision for forfeiture in the event that 
the insured should be executed under sentence of the law. On 
September 10, 1895, Anna M. Burt and William E. Burt as- 
signed in writing to the plaintiffs, to whom they were in- 
debted, a one-half interest in the policy. Anna M. Burt died 
intestate on July 24, 1896. She left surviving her no descend- 
ants, and her husband, William I. Burt, became entitled to 
any interest she had in the policy. By assignment from Will- 
iam E. Burt, and as his heirs and next of kin, the plaintiffs are 
the sole owners of the policy. William E. Burt was indicted 
for the murder of Anna M. Burt, in the District Court of Travis 
County, Tex., and was tried on November 27, 1896. In addi- 


* Decision rendered, Deo. 4, 1/00. 
VoL. XXX.—25. 
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tion to the plea of not guilty, he pleaded insanity. He was 
found guilty, by the jury, of murder in the first degree, and 
was, by the court, sentenced to be hanged; and on May 27, 
1898, pursuant to the sentence, he was executed by the sheriff 
of Travis County, Tex. These facts are all alleged in the 
plaintiffs’ petition. The petition then avers that the insured, 
William E. Burt, was, in fact, innocent of the crime of which 
he was convicted. To quote the petition as abridged by the 
plaintiffs’ counsel, “ Notwithstanding said conviction and sen- 
tence, said William E. Burt did not, in fact, commit said mur- 
der, nor participate therein, but that, if he did, his policy was 
not avoided thereby, because he was insane.” The defendant 
demurred to the petition because it appeared therefrom that 
the insured died at the hands of the law, under judgment of a 
court of competent jurisdiction. The Circuit Court, Judge 
Maxey presiding, sustained the demurrer. The plaintiffs de- 
clining to amend the petition, the case was dismissed. In 
this court it is assigned that the Circuit Court erred in sus- 
taining the demurrer. 

The industry of counsel has been able to find but one case in 
which a suit was brought on a life insurance policy when the 
insured had been tried and executed for the commission of 
crime. That case is Society vs. Bolland (4 Bligh, N. R., 194, 
211), and it is better known and oftener cited as the “ Fauntle- 
roy Case.” It was an action by assignees in bankruptcy to 
collect a policy of insurance on the life of one Fauntleroy. 
The policy was made payable to his administrators or assigns. 
Fauntleroy was convicted of forgery, then a capital offense, 
and was executed. The lord chancellor (Lyndhurst) delivered 
the opinion. After stating the case, he said:— 

“The question, under these circumstances, is this: Whether 
the assignees can recover against the insurance company the 
amount of this insurance; that is to say, whether a party ef- 
fecting with an insurance company an insurance upon his life, 
and afterwards committing a capital felony, being tried, con- 
victed, and finally executed—whether, under such circum- 
stances, the parties representing him and claiming under him 
can recover the sum insured in the policy so effected. I at 
tended to the argument at the bar, in conjunction with the 
noble lord now present, and we have both come to the conclu- 
sion that the assignees cannot maintain this suit. It appears 
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to me that this resolves itself into a very plain and simple 
consideration. Suppose that in the policy itself this risk had 
been insured against; that is, that the party insuring had 
agreed to pay a sum of money, year by year, upon condition 
that, in the event of his committing a capital felony, and being 
tried, convicted, and executed for that felony, his assignees 
shall receive a certain sum of money; is it possible that such a 
contract could be sustained? Is it not void upon the plainest 
principles of public policy? Would not such a contract (if 
available) take away one of those restraints operating on the 
minds of men against the commission of crimes; namely, the 
interest we have in the welfare and prosperity of our connec- 
tions? Now, if a policy of that description, with such a form 
of condition inserted in it in express terms, cannot, on the 
grounds of public ‘policy, be sustained, how is it to be con- 
tended that in a policy expressed in such terms as the present, 
and after the events which have happened, we can sustain 
such a claim? Can we, considering the policy, give to it the 
effect of that insertion, which, if expressed in terms, would 
have rendered the policy, as far as that condition went, at 
least, altogether void?” 

This case has been cited approvingly in many text-books on 
insurance, and by the Supreme Court of the United States: 
Ritter vs. Insurance Co., 169 U. S., 1389. That it correctly 
states the law has never been questioned, so far as we know. 
It is quoted and relied on by the learned counsel for both 
parties to this suit. It is conceded, however, that there is a 
material difference between the facts of that case and this. 
Here the petitioners aver that the insured was guiltless, al- 
though convicted and executed. They aver in another count 
that, if he actually killed his wife, he was insane when he com- 
mitted the act, and that the defense of insanity was presented 
unsuccessfully at the trial. If the insured did commit homi- 
cide while insane, he was not guilty of murder. The meaning 
of the petition, therefore, is that at the trial of Burt, the in- 
sured, there was a miscarriage of justice,—that he was un- 
justly convicted. It must be, and is, conceded as settled law 
that, if he had been rightfully convicted, his assignees could 
not recover on the policy, because, as was held in the Fauntle- 
roy Case (stating the point most favorable for the plaintiffs in 
error), the policy would have been void if it had expressly pro- 
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vided for payment of the amount thereof on the just convic- 
tion and execution of the insured. Does a contract of insur- 
ance, having no special provision on the subject, cover the 
loss, when the insured is tried and condemned in, and executed 
by an order of, a court of competent jurisdiction, when he is, 
in fact, innocent of the crime with which he is charged? This 
precise question, we are advised by counsel, has never been 
decided. We will apply to the question the illustration used 
by the court in the Fauntleroy Case. Would the policy sued 
on have been valid if it had provided, in the event of the in- 
sured’s being indicted, tried, convicted, and executed for mur- 
der, when, in fact, he was innocent, that the amount of the 
policy should be paid to his administrators or assigns? This 
condition would not ‘be as encouraging to the insured, deter- 
mined on crime, as that supposed by Lord Lyndhurst, but it 
would at least let him understand that the provision he had 
made by insurance for those connected with him would not be 
conclusively lost by his conviction and execution; that the 
beneficiaries would have a right of action on the policy, with 
chances of success, even if he was apprehended, convicted, and 
executed. It is well settled that no one can lawfully contract 
to do that which has a tendency to be injurious to the public 
or against the public good. Can there be a legal life insurance 
against the miscarriage of justice? Can contracts be based 
on the probability of judicial murder? If one policy so writ- 
ten be valid, the business of insuring against the fatal mis- 
takes of juries and courts would be legitimate. The same 
principle could be applied, in a kind of accident insurance, to 
the miscarriage of justice in cases that led to convictions and 
punishments not capital. And in each suit to enforce such a 


_policy the issue as to the fatal judicial mistake would be tried 


by another jury and court, not infallible. That juries and 
courts do make mistakes is unquestionable. It may be ad- 
mitted that the history of criminal jurisprudence shows that 
innocent defendants have, in rare instances, by a departure 
from proper rules of evidence, been convicted of murder and 
executed. Cases in which the juries, the courts, and the par- 
doning power are so at fault are so rare that they are not 
likely to be in the contemplation of parties making contracts 
of life insurance. The terms of the contract of life insurance, 
it seems, would exclude the idea, as in the case of suicide by 
the insured while sane, that death at the hands of the law was 
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within the contemplation of the contracting parties: Ritter 
vs. Insurance Co., 169 U. S., 139, 18 Sup. Ct., 300, 42 L. Ed., 693. 
But, if parties make express contracts on the subject, could 
the courts lawfully enforce them? It is the policy of every 
State or organized society to uphold the dignity and integrity 
of its courts of justice. Such contracts would be speculations 
upon whether the courts would do justice. They would tend 
to encourage a want of confidence in the efficiency of the 
courts. They would tend to stir up litigation,—litigation that 
would reopen tried issues. They would impress the public with 
the belief that the results of trials of the gravest kind were 
so uncertain that the innocent could not escape condemnation 
by a jury and unjust judgment by the court, or obtain pardon 
of the executive. Such contracts would encourage litigation 
and bring reproach upon the State, its judiciary and executive, 
and would, we think, be against public policy and void. The 
policy of the law often permits, and even requires, for error, a 
new trial of a convicted defendant, but never after his execu- 
tion. The principle that makes void a wagering contract as 
to a rise or fall in the price of goods in the markets (Irwin vs. 
Williar, 110 U. S., 499) would make void, for stronger reasons, 
a contract based on the failure of courts and juries to perform 
their respective duties. Now, to apply the reasoning of Lord 
Lyndhurst in the Fauntleroy Case, if a policy with such a form 
of condition inserted in it in express terms cannot, on grounds 
of public policy, be sustained, a policy without such a condi- 
tion cannot be enforced on the averment of facts which, if 
embraced in the written contract, would have made the policy 
to that extent void. In some cases it has been held that a 
trial and conviction or acquittal in a criminal case are con- 
clusive as to the facts decided, when brought in question by 
the parties in a subsequent civil suit: Coffey vs. U. S., 116 U. 
S., 486; Roberts vs. State, 160 N. Y., 217, 224; People vs. 
Petrea, 30 Hun, 106. But the authorities on this subject are 
conflicting: 1Freem., Judgm. (4th Ed., § 319), and cases there 
cited. The assignee takes the policy subject to all defenses 
and equities which attached to it in the hands of the assignor: 
Bliss, Ins., § 331. If the judgment of conviction against Burt 
is conclusive as to his guilt in this suit by the assignees of the 
policy, this case would be brought precisely within the princi- 
ple decided in the Fauntleroy Case, for the averment in the 
petition of the conviction of Burt would avoid the effect of the 
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allegation of his innocence. But we prefer to base our con- 
clusion on the ground that a contract of life insurance, writ- 
ten to insure against a capital conviction in the established 
courts of competent jurisdiction, in the event that such con- 
viction is unjust and unwarranted by the evidence, is void, as 
being against public policy. 

The judgment of the Circuit Court is affirmed. 


McCormick, C. J. 

I cannot concur in the judgment of the court in this case. 
It seems to me that the case does not call in question in any 
manner, or come under the authority of, or the reasoning in, 
the case of Society vs. Bolland, 4 Bligh (N. R.), 194, 211. The 
action might very well have been brought in the common form 
on the policy of insurance, and left it to the defendant to raise 
by its answer the questions that are herein raised. The 
plaintiffs, being so advised, chose to raise the question as they 
have done in their petition. The petition implies, if it does 
not expressly announce, that if the insured was, in fact, guilty 
of murder, and his death occurred by the execution of the sen- 
tence against him for that crime, the proof of such facts 
would avoid civil contract on which this action is brought. 
The holders of the policy, however, expressly allege that the 
assured did not commit the homicide charged against him, 
and that, if he did commit the homicide, he was in such condi- 
tion of mental disorder as rendered him incapable, at that 
time, of committing murder. They allege that these pleas 
were presented on the trial of the indictment against the as- 
sured, and that on that trial, in a court of competent jurisdic- 
tion, the verdict and judgment were rendered against him, and 
sentence of death pronounced upon him and executed. The 
demurrer which was sustained in the Circuit Court must as- 
sume either that the death of the assured by a judicial sen- 
tence for crime, though, in fact, he was wholly innocent, and 
merely the victim of mistake or miscarriage of justice, avoids 
the policy, or that the judgment of conviction in the criminal 
case is not only admissible to prove both the sanity and the 
guilt of the accused, but that it is conclusive evidence of both. 
I fully concur with counsel for the plaintiffs in error that the 
first question has never been directly heretofore decided. It 
is certainly not decided in either the Fauntleroy Case or the 
Ritter Case. The first of those cases proceeds upon the ad- 
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wission or assumption that the assured was guilty of forgery, 
as charged, and for which he was executed; no question being 
imade as to his mental condition. In the latter case the ques- 
tion of the assured’s sanity was submitted to the jury in the 
civil suit, and on the evidence, and under the charge of the 
court, the jury found against the policyholder. While the 
elaborate argument in the opinion of the Supreme Court, an- 
nouncing the decision in the case, does not show that, if the 
insanity of the assured had been shown, his suicide while in 
that condition would not have avoided the policy, it seems to 
me to strongly imply that it would not. It seems to me that 
the ruling of the Circuit Court cannot be sustained, except 
upon the second ground indicated above, and that the practi- 
cal effect of the judgment of this court is to set aside a gen- 
eral rule, which has received immemorial recognition, to the 
effect that :— 

“A verdict and judgment in a criminal case, though admis- 
sible to establish the fact of the mere rendition of the judg- 
ment, cannot be given in evidence in a civil action to establish 
the facts on which it was rendered.” 

This is elementary. ‘The reason of the rule, as expressed by 
Mr. Greenleaf, is:— 

“Tf the defendant was convicted, it may have been upon the 
evidence of the very plaintiff or party claiming the benefit in 
the civil action; and, if he was acquitted, it may have been by 
collusion with the prosecutor. But, beside this, and upon 
more general grounds, there is no mutuality. The parties are 
not the same. Neither are the rules of decision and the course 
of proceeding the same. The judgment of a court of compe- 
tent jurisdiction, being a public transaction, rendered by pub- 
lic authority, is presumed to be faithfully recorded. It is, 
therefore, the only proper legal evidence of itself, and is con- 
clusive evidence of the fact of the rendition of the judgment, 
and of all the legal consequences resulting from that fact, 
whoever may be parties to the suit in which it is offered in evi- 
dence. Thus, if one indicted for an assault and battery has 
been acquitted, and sues for malicious prosecution, the record 
of acquittal is evidence for the plaintiff to establish that fact. 
notwithstanding the parties are not the same; but if he were 
convicted of the offense, and then is sued in trespass for the 
assault, the record in the former case would not be evidence 
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to establish the fact of the assault, for, as to matters involved 
in the issue, it is res inter alios acta:”’ 1 Greenl., Ev., §§ 537, 
538. 

I am unable to see why public policy not only does not for- 
bid, but seems to require, the courts of public justice, at the 
suit of proper parties, to make new inquiry as to the guilt of 
one who had been criminally charged and convicted of making 
an assault, should forbid the making of the inquiry sought to 
be made in this case, as to the real guilt of the assured in the 
matter for which he was charged, tried, and executed. It 
seems to me that the public interest and a sound public policy 
give stronger support to the general rule in a case like the 
present than in a suit for damages by one claiming to have 
been assaulted by a defendant who had been convicted there- 
for in a criminal prosecution. In the case of Coffey vs. U. 8. 
(116 U. S., 436) the parties to the civil suit were the same as 
the parties in the criminal action; the subject-matter was the 
same; the civil suit, if we may call it so, being for the recovery 
of a part of the punishment denounced by the penal statute 
against a crime charged in the criminal action. In that case 
the court say:— 

“In both proceedings, criminal and civil, the United States 
are the party on one side, and this claimant the party on the 
other. The judgment of acquittal in the criminal proceeding 
ascertained that the facts which were the basis of that pro- 
ceeding, and are the basis of this one, and which are made by 
the statute the foundation of any punishment, personal or 
pecuniary, did not exist. This was ascertained once for all, 
between the United States and the claimant, in the criminal 
proceeding, so that the facts cannot be again litigated be- 
tween them, as the basis of any statutory punishment de- 
nounced as a consequence of the existence of the facts.” 

In the case of Roberts vs. State (160 N. Y., 217) the parties 
in the civil action were the State of New York and the claim- 
ant; being the same as the parties in the criminal action. 
And it is not held, as I read the decision, that the judgment of 
conviction in the criminal action was conclusive as to the fact 
of the guilt of the accused. On the contrary, the opinion as- 
serts :— 


“Tt was, therefore, incumbent upon him [the claimant] to 
establish that he was improperly convicted and imprisoned, 
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and the amount of damages he had sustained by reason there- 
of. While a great volume of evidence was given upon the 
second question [the amount of damages], we find nothing in 
the record which justified the board in finding that his con- 
viction and imprisonment were improper, but, instead, the 
evidence upon which he was convicted and the judgment of 
conviction were introduced, both of which show that his con- 
viction was proper,—the former presumptively, and the latter 
conclusively.” 

By this last word, “ conclusively,” the court could not have 
meant that no other evidence on that subject should have been 
received, because, if that had been their meaning, they would 
at once have held that the act of the Legislature which au- 
thorized the proceeding was a void act; for this act recited 
upon its face that the claimant had been convicted and im- 
prisoned for the alleged crime of burglary, and no question 
appears to have been made, either in the act or before the 
board of claims, that the conviction was not had in a court of 
competent jurisdiction. 
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An arbitration and award following notice of loss under the circumstances in 
this case were as waiver of proofs.’ 
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Du Re tte, J. 
In May, 1896, appellant sold a house and lot in Lexington to 
appellee, Herd. At the time of the sale the property was 
mortgaged to a building and loan association, and an insur- 
ance policy upon the house for $2,300 in the Hamburg-Bremen 
Insurance Company had been made payable to the building 
and loan company as its interest might appear. After the 
sale Herd took out an additional policy for $700 in the British- 
American Assurance Company, appellee here. Within ten 
days after the policy was taken out the house was burned. It 
was provided by the policy that, 
If fire occur the insured shall give immediate notice of any 
loss thereby in writing to this company, and within sixty 
days after the fire, unless such time is extended in writing 
by this company, shall render a statement to this company, 
signed and sworn to by said insured, stating the knowledge 
and belief of the insured as to the time and origin of the fire; 
the interest of the insured and of all others in the property; 
the cash value of each item thereof, and the amount of loss 
thereon; all incumbrances thereon; all other insurance, 
whether valid or not, covering any of said property, and a 
copy of all the descriptions and schedules in all policies; 


any changes in the title, use, occupation, location, posses- 
sion, or exposures of said property since the issuing of this 
policy; by whom and for what purpose any building herein 
described, and the several parts thereof, were occupied at 
the time of the fire, ete. 


The statement in this clause required to be given within 
sixty days after the fire seems to be the satisfactory proof of 
loss referred to in other stipulations hereinafter quoted. In 
the first clause of the stipulations of limitation upon the lia- 
bility of the company it is provided that the 

Ascertainment or estimate [of loss or damage] shall be 

made by the insured and this company, or, if they differ, 

then by appraisers, as hereinafter provided; and, the amount 
of loss or damage having been thus determined, the sum for 
which this company is liable, pursuant to this policy, shall 
be payable sixty days after due notice, ascertainment, esti- 
mate, and satisfactory proof of the loss have been received 
by this company in accordance with the terms of this policy. 

In a subsequent ciause there is also a provision that, in the 
event of disagreement 

As to the amount of Joss, the same shall, as above provided, 

be ascertained by two competent and disinterested apprais- 

ers, the insured and this company each selecting one, and 
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the two so chosen shall first select a competent and disin- 
terested umpire, the appraisers together shall then estimate 
and appraise the loss, stating separately sound value and 
damage, and, failing to agree, shall submit their differences 
to the umpire, and the award in writing of any two shall 
determine the amount of such Joss. * * * This com- 
pany shall not be held to have waived any provision or con- 
dition of this policy, or any forfeiture thereof, by any re- 
quirement, act, or proceeding on its part relating to the 
appraisal or to any examination herein provided for, and the 
loss shall not become payable until sixty days after the 
notice, ascertainment, estimate, and satisfactory proof of 
the loss herein required having been received by this com- 
pany, including an award by appraisers when appraisal has 

been required. . 

The policy contains a further provision that “no suit or 
action on this policy, for the recovery of any claim, shall be 
sustainable, in any court of law or equity, until after full com- 
pliance by the insured with all the foregoing requirements, 
nor unless commenced within twelve months next after the 
fire.’ The policy contains the usual provision that officers 
shall not have power to waive any provision of the policy un- 
less the power to so waive is given by the policy. These pro- 
visions are the ones necessary in considering the contentions 
upon this appeal. The immediate notice of loss was duly 
given to the company by J. M. Hocker & Sons, agents. 

Pursuant to the provision for an appraisal, Herd and the 
company entered into an agreement for submission to ap- 
praisers, by which George Glass and George Clark were 
selected as appraisers, the agreement containing this provi- 
sion :— 

It is expressly understood and agreed that this agree- 
ment and appraisement is for the purpose of ascertaining 
and fixing the amount of said sound value and loss and dam- 
age only, and shall not determine, waive, or invalidate any 
other right or rights of either party to this agreement. This 
agreement is made pursuant to the terms of the policies of 
insurance on said property. 

The appraisers by their award determined “ the loss and 
damage to be the sum of twelve hundred and eighty-three dol- 
lars and seventy cents ($1,283.70), and the sound value thereof 
at the time of the fire to be the sum of eighteen hundred and 
ten dollars ($1,810).” As the total insurance in both com- 
panies upon the property was $3,000; of which $700 was in 
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appellee company, appellee’s share of the loss could not, in 
any event, exceed seven-thirtieths of the total loss, or $299.53. 
The company’s agent appears to have made out the proof of 
loss for Herd to sign upon that basis, but Herd refused to sign 
it, or to be bound by the award, saying that it was inadequate, 
and that he would bring suit. This, however, he has never 
done. In October following, Smith, a creditor of Herd, ap- 
pears to have brought a common-law suit against Herd, mak- 
ing the appellee company garnishee. The company seems not 
to have answered until about a year thereafter, when, in Octo- 
ber, 1897, it answered, alleging that it owed Herd nothing. 
Thereupon appellant dismissed that suit without prejudice, 
and on the same day instituted the present proceeding, which 
is an attachment suit upon return of nulla bona. In his peti- 
tion in equity he set up two judgments; executions and re- 
turns of nulla bona; set up the policy of insurance by appellee 
company, and the provision for the selection of appraisers 
therein; and averred that the house had burned without 
Herd’s fault; that he had made satisfactory proof of loss; 
that he and the company, by its agent, had selected appraisers 
to fix the amount of loss or damage which “ Herd should be 
paid by defendant company,” and that the appraisers had 
fixed the damage at $299. The petition prayed for a judgment 
against the company for that amount in favor of appellant, 
and that the payment thereof be adjudged to be in full satis- 
faction of the company’s indebtedness to Herd. The com- 
pany denied that satisfactory proof of loss had been made, or 
that the submission to appraisement was to determine any 
question except the amount of the loss, and averred that the 
submission to appraisal reserved all other rights of the com- 
pany except as to the amount of loss. It pleaded, also, that 
no suit had been brought within twelve months after the loss 
for any recovery upon the policy, and that no proof of loss, as 
required by the provisions above quoted, had been made 
within sixty days after the fire. Issue was joined upon the 
affirmative averments upon both sides. By an amended peti- 
tion, Smith sought a recovery of $808.92 against the company, 
upon what theory does not fully appear, but the amendment 
was not permitted to be filed. By an amended reply, appel- 
lant alleged the fact of the institution of his action at law 
against Herd; the suing out of his attachment against Herd, 
and his property therein, and service of the attachment upon 








aa tom 


1901.] Smith vs. Herd et al. 397 
















appellee company; that, by reason of the pendency of the 
action at law, Herd’s right of action was suspended, and the bt 
time of its pendency should be deducted from the period of * 
Jimitation; the answer by the company; the fact that, on the 
same day the action at law was dismissed without prejudice 
he instituted this proceeding; that his failure to bring suit 
against the company was caused by the company’s failure and 
neglect to answer as garnishee in the action at law; and these 
facts are relied upon as avoiding the provision of the policy 
that no action should be brought after one year from the date ' 
of the loss. The case was heard and submitted, and the Cir- 
cuit Court dismissed appellant’s petition. 

Appellant’s contention is that by the immediate notice, fol- 
lowed by the appraisement, there was a substantial compli- 
ance with the requirement of proof of loss or a waiver of it; 
that the appraisement was an award as to the amount which Ay 
the company owed Herd; that the plea of the provision limit- 
ing the time within which suit might be brought is avoided by 
the fact that from a period within five months after the loss 
he, as a creditor of Herd, has had suits pending to which ap- 
pellee company was a party as garnishee or a party defend- 
ant, in which he sought to coerce the payment of $299 which 
he avers the company owed Herd; and, further, that if the dis- 
missal of the first suit in October, 1897, was a break in the con- 
tinuity of proceedings, his present action was based upon the 
award, and not upon the policy, and, therefore, not within the 
provisions referred to. On behalf of appellee company it is 
claimed that the appraisal was limited, both by the terms of i 
the policy and by the agreement of submission, to the ascer- 
tainment of the amount of the loss; that all rights of the com- 
pany to require proof of loss and to make any defenses to 
which it had been-entitled were expressly by both instruments 
reserved to it; and that no proof of loss was ever made, as 
required by the policy. It is further claimed that if the suit 
is upon the policy it was not brought in time, but that it is 
evidently, as, in fact, is claimed by appellant, not brought 
upon the policy, but on the award, and that the award is con- 
clusively shown to be an award, not as to what the company 
owed Herd, but solely as to the amount of Herd’s loss, all 
other questions between the company and Herd being ex- 
pressly reserved; that, therefore, such an award does not con- 
stitute a cause of action, and that the action should have been 
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upon the policy, in which cause the award would establish one 
of the constituents of a cause of action. 

Without going into the details of the testimony, it may be 
stated that we have reached the conclusion that, in this case, 
the arbitration and award, taken in connection with the imme- 
diate notice of loss and the circumstances shown in the testi- 
mony as attending the award, show a waiver on the part of 
the company of what is termed in the policy “ satisfactory 
proof of loss.” 

The next question is as to the effect which the award had in 
fixing a liability upon the company. We think it had no such 
effect, except in so far as it tended to show a waiver of the 
proof of loss required, and as it did establish one fact neces- 
sary to constitute a cause of action upon the policy; to wit, 
the amount of the Joss occasioned by the fire. Manifestly, it 
did nothing more than this. By its terms it was limited to 
this. By the terms of the policy under which the arbitration 
was had its effect was limited to this. As between the par- 
ties, it established what was the amount of the loss occa- 
sioned by the fire, and, in the absence of fraud or mistake, the 
question of the amount of the loss, as between the parties, 
was distinctly settled, and could not be further inquired into. 
This seems too plain to require any argument other than a 
statement of the conditions of the award itself. From this it 
follows that if, as both parties claim, the action is not upon 
the policy, but solely upon the award, no cause of action is 
made out, because the award, in and of itself, does not con- 
stitute a cause of action. 

But, assuming that the petition, as amended, sufficiently 
sets out a cause of action upon the policy for the amount fixed 
by the award, we reach the question whether, in such a con- 
tract, a provision is valid which limits the time within which 
an action may be instituted to a period less than that fixed by 
the statute of limitations. The great weight of authority in 
this country seems to be in favor of the validity of such a pro- 
vision, and the general doctrine has been so well stated by Mr. 
Justice Field, in Riddlesbarger vs. Insurance Co. (7 Wall., 289, 
19 L. Ed., 257), that we quote his argument in full upon this 
branch of the case: “The objection to the condition is 
founded upon the notion that the limitation it prescribes con- 
travenes the policy of the statute of limitations. This notion 
arises from a misconception of the nature and object of stat- 
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utes of this character. They do not confer any right of action. 
They are enacted to restrict the period within which the right, 
otherwise unlimited, might be asserted. They are founded 
upon the general experience of mankind that claims which are 
valid are not usually allowed to remain neglected. The lapse 
of years without any attempt to enforce a demand creates, 
therefore, a presumption against its original validity, or that 
it has ceased to subsist. This presumption is made by these 
statutes a positive bar, and they thus become statutes of re- 
pose, protecting parties from the prosecution of stale claims, 
when by loss of evidence from death of some witnesses and 
the imperfect recollection of others, or the destruction of 
documents, it might be impossible to establish the truth. The 
policy of these statutes is to encourage promptitude in the 
prosecution of remedies. They prescribe what is supposed to 
be a reasonable period for this purpose, but there is nothing in 
their language or object which inhibits parties from stipulat- 
ing for a shorter period within which to assert their respective 
claims. It is clearly for the interest of insurance companies 
that the extent of losses sustained by them should be speedily 
ascertained, and it is equally for. the interest of the assured 
that the loss should be speedily adjusted and paid. The con- 
ditions in policies requiring notice of the loss to be given, and 
proofs of the amount to be furnished the insurers within cer- 
tain prescribed periods, must be strictly complied with to en- 
able the assured to recover. And it is not perceived that the 
condition under consideration stands upon any different foot- 
ing. The contract of insurance is a voluntary one, and the in- 
surers have a right to designate the terms upon which they 
will be responsible for losses; and it is not an unreasonable 
term that, in case of a controversy upon a loss, resort shall be 
had by the assured to the proper tribunal, while the transac- 
tion is recent, and the proofs respecting it are accessible. A 
stipulation in a policy to refer all disputes to arbitration 
stands upon a different footing. That is held invalid because 
itis an attempt to oust the courts of jurisdiction by excluding 
the assured from all resort to them for his remedy. That isa 
very different matter from prescribing a period within which 
such resort shall be had. The condition in the policy in this 
case does not interfere with the authority of the courts; it 
simply exacts promptitude on the part of the assured in the 
prosecution of his legal remedies, in case a loss is sustained 
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respecting which a controversy arises between the parties.” 
In a note to the opinion in the Riddlesbarger Case is given a 
long list of authorities in support of the doctrine there an- 
nounced. See, also, Joyce, Ins., § 3181. 

While this question does not seem to have been expressly 
passed upon in this State, the validity of such a provision was 
distinctly recognized in Owen vs. Insurance Co. (87 Ky., 574, 
10 S. W., 119), where, in an opinion by Judge Bennett, it was 
held that, under a provision limiting the bringing of such a 
suit to one year, it was clearly the intention of the parties to 
the contract that the insuree should have three hundred and 
sixty-five days in which to bring his suit, and that Sundays 
should be counted to make the number of days, but that he 
should be as much entitled to the last day of the three hun- 
dred and sixty-five as to the first day, and, as that day fell 
upon Sunday, he was equitably entitled to bring his suit upon 
the Monday following. 

Did the bringing of the action at law set up in the amended 
reply operate to suspend the running of the contract limita- 
tion? We think not. That suit does not come within the 
meaning of section 2545 (Ky. St.), as it was not dismissed for 
want of jurisdiction. And in the Riddlesbarger Case, supra, 
it was held: “The action mentioned, which must be com- 
menced within the twelve months, is the one which is prose- 
cuted to judgment. The failure of a previous action from any 
cause cannot alter the case. The contract declares that an 
action shall not be sustained, unless such action, not some pre- 
vious action, shall be commenced within the period designated. 
It makes no provision for any exception in the event of the 
failure of an action commenced, and the court cannot insert 
one without changing the contract.” In that case it appeared 
that the statute of limitations of Missouri, where the action 
originated, provided that, if in any action commenced within 
the periods mentioned the plaintiff should suffer a nonsuit, he 
might commence a new action within one year afterwards. 
So, in Joyce, Ins., § 3204, it is said: “ The rule is that if a suit 
is brought within the time provided in the policy, but is dis- 
missed or discontinued for any reason, and a subsequent suit 
is brought after the expiration of the time limited, though. 
perhaps, immediately upon the dismissal or discontinuance of 
the first suit, the second action cannot be maintained.” But 
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it is contended that section 227 of the Civil Code of Practice 
applies. That section provides :— 

If a garnishee fail to make a disclosure satisfactory to the 
plaintiff, the latter may bring an action against him, by 
petition or amended petition, in the same manner, and the 
proceedings therein shall be the same as in other actions; 
and the plaintiff may procure an order of attachment in the 
same manner, and the proceedings thereupon shall be the 
same, as is hereinbefore and hereinafter authorized concern- 
ing attachments, except that the plaintiff’s affidavit shall 
state, in addition to the facts required to be stated in sec- 
tion one hundred and ninety-six, the sum which the defend- 
ant owes to the plaintiff's debtor; and the plaintiff shall 
not be entitled to attach for or recover more than that sum 
and costs not more than the amount of the plaintiff’s claim 
against his debtor and costs. 


Under this section it is contended that, as the garnishee did 
not make a disclosure satisfactory to the claimant, he had the 
right, either in that suit, by amended petition, or in a separate 
suit, by original petition, to assert his rights under the lien 
which it is insisted that he obtained by virtue of the service of 
garnishee process in the action at law, and that, therefore, the 
proceeding is a continuous one, the present proceeding being 
a continuation of the one which was dismissed. 

In the first place, the present proceeding was not brought for 
any such purpose. The former suit is not referred to in the 
petition, or any of the amendments. It does not seek to as- 
sert any lien by virtue of the garnishee process. And, even if 
we were authorized to consider the averments of the amended 
reply as an amendment to the petition, and to hold that the 
defendant company was not entitled to ignore those aver- 
ments, as it did. an examination of them discloses the fact 
that they are not only palpably not intended to assert any 
such right, but are not sufficient to do so, if such right existed. 
It does not appear by any averment that either of the causes 
of action against Herd which are set up on this proceeding is 
the same as the cause of action against him sued on in the 
action at law. On the contrary, in so far as the averments 
show anything upon that question, they show that the cause 
of action sued on in the action at law was not the same as 
either of the ones upon which the judgments against Herd set 
up in the present proceeding were obtained; for one of the 


judgments alleged in the petition was for $799.48, subject to a 
Vou, XXX.-26. 
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credit of $100, and the other was for $250, subject to four 
credits, while the action at law averred in the amended reply 
is stated to have been “ upon a promissory note for over $250.” 
The fact is that the present suit was an ordinary proceeding 
upon return of nulla bona, and neither at the time of filing the 
petition nor of filing the amended reply could there have been 
any idea of relying upon section 227 of the Code. 

The judgment is affirmed. 

Guffy, White, and O’Rear, JJ., dissenting from that part of 
the opinion which holds that the contract limitation is valid. 


SUPREME COURT OF TEXAS. 


WESTERN ASSUR. CO. 
v8. 


KEMENDO.* 


The policy required an itemized inventory to be kept in a fireproof safe. 
Through the negligence of an employee it was not returned to the safe 
and was destroyed. 


Held, That a substantial compliance was necessary, even though the inventory 
through rapid changes of stock would not show the value at time of loss, 
where in its absence the company could not determine the correctness of 
the valuation placed on the stock when it was taken. 


Held, That insured was responsible for the negligence of the employee. 


Error to Court of Civil Appeals of Third Supreme Judicial 
District. 


Fintey, Harris, Ernermpce & Kniaut and ALexanper & THompson, 
for Plaintiff in Error. 
Crark & Botincer, for Defendant in Error. 


Brown, J. 

On the 24th day of February, 1898, the Western Assurance 
Company issued and delivered to defendant in error two poli: 
cies of insurance, one for the sum of $3,000, and the other for 
$2,000, by which it insured him against loss by fire for one 
year on a stock of 

Staple and fancy groceries, produce, wood and willowware, 

cigars, tobacco, confectioneries, and candies, 


* Decision rendered, Feb. 7, 1901. 
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Subject to the iron-safe clause, which was attached to the 
policy, and is in this language :— 


(1) The assured will take a complete itemized inventory of 
stock on hand at least once in each calendar year, and, un- 
less such inventory has been taken within twelve calendar 
months prior to the date of the policy, one shall be taken in 
detail within thirty days of the issuance of the policy, or 
this policy shall be null and void from such date. (2) The 
assured will keep a set of books, which shall clearly and 
plainly present a complete record of business transacted, in- 
cluding all purchases, sales, and shipments, both for cash 
and credit, from the date of inventory, as provided for in the 
first section of this clause, and aiso from date of last inven- 
tory, if such has been taken, and during the continuance of 
this policy. (3) The assured will keep such books and in- 
ventory, and also the last preceding inventory, if such has 
been taken, securely locked in a tireproof safe at night, and 
at all times when the building mentioned in this policy is 
not actually open for business, or failing in this, the as- 
sured will keep such books and inventories in some secure 
place, not exposed to fire, which would destroy such build- 
ing; and, unless such books and inventories are produced 
and delivered to this company for examination after loss or 
damage by fire to the personal property insured hereunder, 
this policy shall be null and void, and no suit or action shall 
be maintained thereon. It is further agreed that the re- 
ceipt of such books and inventories, and the examination of 
the same, shall not be an admission of any liability under 
the policy, nor a waiver of any defense to the same. 


Kemendo paid the premiums when the policies were deliv- 
ered. An itemized inventory of his stock had been made in 
January, 1898, and a set of books were kept according to the 
terms of the iron-safe clause. On the night of August 22, 
1898, the stock of groceries, etc., was destroyed by fire, except- 
ing $865 worth of the stock. The value of the goods destroyed 
was $15,962.66. We copy the following from the conclusions 
of fact found by the Court of Civil Appeals: “AIl of the kept 
books were not actually in the safe on the night of the fire, but 
whether those left out were necessary to get a complete un- 
derstanding of the stock purchased and sold is not conclusively 
shown. It seems that the data furnished by the books and 
invoices in evidence disclosed the amount of the stock pur- 
chased and sold, so that the goods destroyed by the fire could 
be ascertained therefrom with reasonable certainty. * * * 
There was testimony tending to show that the stock of 
Kemendo underwent rapid changes, the sales each month and 
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the purchases of new supplies producing that result, so that 
the inventory taken in January, 1898, would not represent the 
stock on hand at the time of the fire in quantity or in kind.” 
Some of the books, and the inventory taken in January, 1898, 
were not in the iron safe at the time of the fire, and were de- 
stroyed by the fire which destroyed the stock of goods. When 
the adjuster of the plaintiff in error came to make a settle- 
ment, he demanded the inventory which had been previously 
taken, and, it not being produced, he refused to go into the ad- 
justment. Suit was brought to recover the amount of the 
two policies, and upon the trial below the judge instructed the 
jury to find a verdict for the defendant, which was done, and 
judgment entered accordingly. The Court of Civil Appeals 
reversed the judgment of the District Court, and remanded 
the cause. This writ of error was granted because the ruling 
of the, Court of Civil Appeals is in conflict with the ruling of 
the Court of Civil Appeals of the Fifth district in the case of 
Roberts, Willis & Taylor Co. vs. Sun Mut. Ins. Co., and in con- 
flict with the ruling of this court in that case in refusing an 
application for writ of error therein. 

There is no controversy as to the validity of the iron-safe 
clause which was attached to, and made a part of, the policy, 
nor is there any question made that the assured failed to 
produce the itemized inventory required by that clause of the 
policy. The property having been destroyed by fire, and the 
assured failing to produce the inventory provided for by the 
terms of the policy; the insurance company declined to adjust 
the claim, on the ground that the contract was forfeited; but 
it is claimed by the assured that the requirements of the con- 
tract were substantially complied with. In the case of Brown 
vs. Insurance Co. (89 Tex., 594) this court, upon careful consid- 
eration, held that insurance contracts are governed by the 
same rules as contracts between individuals, and that only 
substantial compliance with the requirements of the iron-safe 
clause was necessary to entitle the assured to the benefits of 
the policy; and upon a further consideration of the question, 
we are satisfied that our conclusion reached in that case 
correctly expresses the. law. 

The terms of this policy are in no sense ambiguous or uncer- 
tain, but distinctly and clearly provide for the taking, preserv- 
ing, and producing of an itemized inventory of the stock in- 
sured within the time specified in the contract, and that in 
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case such inventory has not been taken, or, not having been 
preserved as prescribed in the policy, shall not be produced in 
case Of loss by fire, the policy shall be forfeited, and no right 
of action shall accrue to the assured. An itemized inventory 
is one that specifies the different articles composing the stock 
insured, and, if that which has been offered as a substantial 
compliance with this requirement does not furnish the means 
of ascertaining the same facts that an inventory would, then 
it cannot be held to be a substantial compliance with the con- 
tract. The object of having the inventory made was not to 
ascertain the gross value of the property insured, but to ascer- 
tain the different articles which went to make up the stock, in 
order that the insurance company might test the correctness 
of the claim in two respects: (1) Whether the articles of 
which the stock was composed all belonged to the classes of 
property covered by the policy; and (2) whether the valuation 
attached to the different items, and which went to make up 
the total sum expressed, was reasonable. The failure to 
produce an inventory, or that which is equivalent in these par- 
ticulars, could not be held to be a substantial compliance with 
the requirements of the policy: Roberts, Willis & Taylor Co. 
vs. Sun Mut. Ins. Co. (Tex. Civ. App.). If the assured had fur- 
nished anything from which the information contracted for 
could be with reasonable certainty ascertained, then the ques- 
tion of substantial compliance would be before the court; but, 
when there is no compliance whatever, there can be no ques- 
tion of a substantial compliance with such requirements. 

It was urged by counsel for the defendant in error that the 
character of the property insured, and of the business carried 
on, was such that the same articles would not be in stock for 
any considerable time, and that, therefore, the inventory 
would be of no benefit in determining what property was de- 
stroyed, or its value. In all cases where property is insured 
and exposed to daily sale, as stocks of merchandise are, the 
same result follows in a greater or less degree. It is not ex- 
pected that the same property which is in stock when the 
insurance is effected will be on hand at the time the fire may tt 
occur in the future, but the stock then on hand furnishes the 
basis for ascertaining the value from the books at all future 
times. When the property has been destroyed, the insurance he 
company must settle according to its book value, and if the 4 
books are started from a wrong basis the result must neces- 
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sarily be affected by the error in the starting point. For ex- 
ample, if the total sum of the inventory contained the value of 
property not included in the contract or the overvaluation of 
property, this fault would be in the value estimated at the fire 
from the books, but could not be detected. Not intending to 
intimate that the plaintiff’s contention is sound, if true, it can. 
not prevail in this case, for the reason that there is in the evi- 
dence no means by which the insurance company can determine 
the correctness of the valuation placed upon the stock at the 
time the inventory was taken, in January, 1898. The case of 
Insurance Co. vs. Kearney (lately decided in the Supreme 
Court of the United States, Ins. Law Journal, March, 1901), 
has been called to our attention, and, upon a careful consid- 
eration of it, we find nothing antagonistic to the views that we 
have before expressed. In effect, that court holds that the 
iron-safe clause is subject to the same rules of construction as 
other contracts, and that a substantial compliance with its 
terms is all that can be demanded. That rule was announced 
by this court in Brown vs. Insurance Co., 89 Tex., 590. 

We have heretofore considered the question of a substantial 
compliance with the contract as applicable to the undertaking 
to furnish the itemized inventory, but there is another phase 
of the case in which the same doctrine is invoked, and to which 
we think it is applicable. The agreement was to keep the in- 
ventory in a fireproof iron safe. <A literal construction would 
require that it be kept in the safe all the time, except when in 
use, and be produced in spite of any and all contingencies. 
The true doctrine upon that question is expressed in the case 
of Insurance Co. vs. Kearney, in the following language: “We 
are of opinion that the failure to produce the books and in- 
ventory referred to in the policy means a failure to produce 
them if they are in existence when called for, or if they have 
been lost or destroyed by the fault, negligence, or design of 
the insured. Under any other interpretation of the policies, 
the insured could not recover if the books and inventory had 
been stolen, or if they had been destroyed in some other man- 
ner than by fire, although they had been placed in some secure 
place, not exposed to a fire that would reach the store.” <Ap- 
plying the rule to this case, if the inventory was not produced 
because it was lost or destroyed by some means not constitut- 
ing fault, negligence, or design on the part of the insured or 
his employees, and if the insured used ordinary care to pre- 
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serve the inventory in accordance with the terms of the con- 
tract, then the failure to produce it would not work a for- 
feiture of the insurance policy. 

The failure to produce the policy after the fire prima facie 
established a breach of the contract, and it devolves upon 
Kemendo to prove such facts as, under the above rule, will 
excuse its nonproduction. The question arises, does the evi- 
dence introduced by the plaintiff establish such a state of 
facts as would support the verdict of a jury in favor of a recov- 
ery upon the policy, notwithstanding the nonproduction of the 
inventory? The rule by which we must be governed is, if the 
testimony is such that “ ordinary minds might differ’as to the 
conclusion to be drawn from it,’ then the plaintiff had the 
right to have the case submitted to the jury, and it was error 
for the court to instruct a verdict for defendant: Lee vs. 
Railway Co., 89 Tex., 588. 

The evidence which bears upon the question is as follows: 
Ridgell testified: “Those inventories were kept in the safe. 
I have seen Mr. Kemendo using them to refer to some cost 
price, or something of that sort, which is the only use I know 
of their being put to. I have seen these inventories of 1897- 
1898 in the hands of the employees, but they were kept in the 
safe, and that was their place of deposit,—the place I always 
kept them. Ido not know how they came to be out of the safe 
at the time of the fire, nor did I destroy them, nor did I see Mr. 
Kemendo take them out and hide them or destroy them. The 
only way that I can account for them being outside of the safe 
that night is that some one took them out of the safe, and left 
them out, that I did not observe,” Again: “Ido not remem- 
ber seeing the invoice of 1898 after completing the footing and 
handing it to Mr. Kemendo. I saw an inventory in the hands 
of employees, though, what inventory, I do not know.” V. 
Kemendo testified upon the same subject as follows: ‘“ These 
inventories were kept in his safe. Were kept there all the 
time, except when they were being'usd in the daytime. The 
employees had access to the inventories during the day, for 
the purpose of finding out the cost and value of the goods. 
The only way that witness could account for the fact that the 
inventory was not in the safe at the time of the fire was that 
some of the drummers or bookkeeper may have wanted some 
price, and may have left it out by accident, or maybe intended 
to put it back again, and forgot all about it. Witness did not 
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know that inventories were out of the safe on the night of the 
fire. Had not authorized anybody to take it out of the safe.” 
Giving the plaintiff in the case the benefit of every fair infer- 
ence which may be drawn from the testimony, we are of opin- 
ion that there could be no reasonable difference upon the 
conclusion that the loss of the inventory resulted from the, 
failure of some employee of Kemendo, who was authorized to 
use it, to return it to its place in the safe after it had been 
used. There is nothing in the evidence to show that such a 
failure could have resulted from a cause other than negligence, 
whether jt was oversight, or simply the failure to perform a 
duty, but, admitting that it was mere forgetfulness on the 
part of such employee, it is, nevertheless, negligence. If the 
person who removed it from the safe, although in the employ 
of Kemendo, had not been authorized to do so, or if it had 
been, while in use, and out of the safe during the daytime, ab- 
stracted by some unknown person, or otherwise destroyed, 
without fault of Kemendo or his employees, then it seems to 
us there might be a reason for submitting the question to the 
jury as to whether Kemendo had fairly attempted to perform 
his contract with reference to the preservation of the inven- 
tory. It is claimed that negligence or not was a question of 
fact. That a man of ordinary prudence might be guilty of like 
negligence would not excuse, but the fact that such man, in 
the effort to perform his contract, would, under similar cir- 
cumstances, consciously have done the act in question would 
show that it was not negligence. 

It is claimed by counsel for Kemendo that he is not responsi- 
ble for the negligence of his employees. To support this 
proposition a number of authorities are cited, but they all 
relate to cases in which the fire originated through the negli- 
gence of the owner or his servants, and no one of them bears 
upon the question of negligence in the performance of the 
contract. We do not think the authorities cited are applicable 
to the proposition which is submitted to the court to govern 
this case. 

Kemendo having failed to preserve and produce the inven 
tory, or to show that its loss was occasioned without fault or 
negligence on his part, or of his servants, was not entitled to 
recover against the insurance company, and the court cor- 
rectly charged the jury to find for the defendant. 
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The facts of this case show that there may be a very great 
hardship resulting from this determination between the par- 
ties, but it has been said that * hard cases make bad law.” It 
is not the province of the court to adjust its construction and 
enforcement of a contract to the results which may be pro- 
duced upon the parties, but it is better that those who make 
hard contracts shall suffer the result, than that the law shall 
be so warped and distorted as to disturb the business of the 
country, and to render the power of contracting uncertain and 
unreliable. The Court of Civil Appeals erred in reversing the 
judgment of the District Court, and rendering judgment for 
Kemendo; for which error the judgment of the Court of Civil 
Appeals is reversed, and the judgment of the District Court is 
affirmed. 


SUPREME COURT OF MINNESOTA. 


MASON 
v8. 


ST. PAUL FIRE & MARINE INS. CO.* 


By the terms of the Minnesota standard insurance policy, the insured is 
required to furnish the insurance company proofs of loss within a 
specified time after a loss occurs, but such policy does not provide that 
a failure to do so shall work a forfeiture of the rights of the insured, nor 
make the same a condition precedent to the liability of the company. 
It is held that the time within which’such proofs are so required to be 
furnished is not of the essence of the contract, and a failure to furnish 
them within such time does not invalidate the policy, nor work a for- 
feiture of the rights of the insured. 

No forfeiture being provided by the terms of the policy, the effect of a failure 
to comply therewith, as to time of furnishing such proofs, is to postpone 
the day of payment, and not to invalidate the policy. 

Former decisions of the court examined and distinguished. 


A defect of parties plaintiff, appearing on the face of the complaint, held 
waived, the objection not having been taken by demurrer. 
On Rehearing. 


Where there is a defect of parties plaintiff, and the objection is taken by 
answer, defendant is not, on the defect being shown on the trial, entitled 
to verdict on the merits of the action, but at most only to a dismissal ; 
and when, in such case, no motion is made to dismiss the action because 
of such defect, it is waived. 


Appeal from District Court, Ramsey County; Charles E. 
Otis, J. 


* Decision rendered, Jan. 30, 1901. Syllabus by the Court. 
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Pater & Berk, for Appellant. 
Lane & Nantz and Tuomas Kyertanp, for Respondent. 


Browy, J. 

This action is one to recover upon a fire insurance policy, is- 
sued by defendant to plaintiff and one Mabey, covering a steam 
yacht on the waters of Lake Minnetonka. Plaintiff had a ver- 
dict in the court below, and defendant appeals from an order 
denying a new trial. The facts, briefly stated, are as follows: 
Plaintiff and Mabey jointly owned the yacht in question, and 
insured it in defendant company for the sum of $1,000, the 
policy of insurance being in the form of the Minnesota Stand- 
ard Policy, and dated and issued July 14, 1899. On August 
22d following the yacht was totally destroyed by fire, as al- 
leged in the complaint. Proofs of loss were served upon de- 
fendant on October 10, 1899. Defendant refused to settle the 
loss, and this action followed. There are several assignments 
of error, but the main question for consideration is as to the 
effect of the failure on the part of the insured to, make and 
serve on the company proofs of loss within the time prescribed 
by the terms of the policy; viz.: forthwith, or, as we have 
heretofore held, within a reasonable time after the loss. The 
trial court charged the jury that plaintiff had failed to show a 
compliance with such provision, but that it was not material; 
that the failure did not invalidate the policy, nor prevent a 
recovery for an actual loss thereunder,—the theory of the 
court evidently being that,,as the policy contains no terms of 
forfeiture, and being silent as to the effect of a failure in that 
respect, a provision rendering the policy unenforceable, and 
the rights of the insured forfeited, could not be read into it by 
judicial construction. We have given the matter very careful 
consideration, and reach the conclusion that the learned trial 
judge correctly disposed of the case. His charge to the jury 
was in line with the general trend of the authorities on the 
subject, and in full accord with the general principles of law 
on the subject of forfeitures. The question was not neces- 
sarily involved or considered in Rines vs. Insurance Co. (Minn), 
nor in Fletcher vs. Insurance Co. (Minn.), and is now before the 
court for the first time. 

On the subject of proofs of loss, the policy provides as fol- 
lows :— 
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In case of any loss or damage under this policy, a state- 
ment in writing, signed and sworn to by the insured, shall 
be forthwith rendered to the company, setting forth the 
value of the property insured, etc. 

It further provides for the payment of any such loss within 
sixty days after proofs of loss are served. It contains several 
provisions, a violation or failure of compliance with which on 
the part of the insured renders it wholly void, but contains no 
provision or stipulation giving any such effect to a failure to 
serve proper proofs of loss within the time therein provided. 
Nor is there any general clause in the policy to that effect. 
The submission.to arbitration as to the amount of loss, where 
the parties do not agree upon that question, is made a condi- 
tion precedent to the right of action on the policy. The policy 
also provides that an action thereon must be brought within 
two years from the date of the loss, but contains no provision 
making the service of proofs of loss within the time specified 
fatal to the rights of the insured, or a condition precedent to 
the liability of the company. 


It is very generally held by the authorities, in cases where 
this question has been presented, that unless the policy pro- 
vides a forfeiture, or makes the service of proofs of loss within 
the time specified therein a condition precedent to the liability 
of the company, the time within which such proofs are re- 
quired to be furnished is not of the essence of the contract. 
Where no forfeiture is provided by the terms of the contract, 
and the service of proofs of loss within the specified time is 
not made a condition precedent to the liability of the com- 
pany, the effect of such failure is simply to postpone the day 
of payment. No liability attaches to the company, however, 
until such proofs are furnished; but unless otherwise pro- 
vided, expressly or by fair implication, it is not important that 
the proofs be not in fact served within the time stated in the 
policy: 2 May, Ins. (4th Ed.), p. 1097, note a; Association vs. 
Evans, 102 Pa. St., 281; Carpenter vs. Insurance Co., 52 Hun, 
249; Vangindertaelen vs. Insurance Co., 82 Wis., 112; Rynal- 
ski vs. Insurance Co., 96 Mich., 395; Assurance Co. vs. Hanna 
(Neb.); Steele vs. Insurance Co., 93 Mich., 81; Insurance Co. 
vs. Downs, 90 Ky., 236; Insurance Co. vs. Mattingly, 77 Tex., 
162; Kahnweiler vs. Insurance Co. (C. C.); Insurance Co. vs. 
Knight (Ga.). 
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It was held by this court in Bowlin vs. Insurance Co. (36 
Minn., 433); Shapiro vs. Western Home Ins. Co. (51 Minn., 239); 
Same vs. St. Paul Fire & Marine Ins. Co. (61 Minn., 135); and 
Ermentrout vs. Insurance Co. (68 Minn., 305), that a failure of 
strict compliance with similar provisions in the policies there 
under consideration was a condition precedent to the com- 
pany’s liability, but such policies contained express provisions 
to that effect, and the decisions there made were based upon 
that fact. The cases are inapplicable, and not in point. 
Though the policy here under consideration is identical with 
those in Rines ys. Insurance Co., and Fletcher vs. Insurance 
Co., supra, the precise question now before the court was not 
there presented. It was suggested in respondent’s brief in 
the latter case, but was not argued by appellant. It was there 
assumed that compliance with the policy was essential to 
charge the company with liability, and the only questions de- 
cided with respect to this immediate subject were that “ forth- 
with ” should be construed to mean within a reasonable time, 
and that what would constitute a reasonable time was a ques- 
tion of fact, to be determined from the evidence and circum- 
stances of each case. 

There is much force in the contention of counsel for appel- 
lant that the insured should be held to a strict compliance 
with this provision of the policy. There is every reason why 
prompt notice should be given the insurance company. Some 
of them are suggested in Fletcher vs. Insurance Co., supra. 
Immediate notice, or notice within a reasonable time, will af- 
ford the company an opportunity to make investigation into 
the cause of the fire, which may be essential and necessary to 
the protection of its interests, and to which it is justly enti- 
tled. It will afford the company an opportunity to detect 
fraud, if any be connected with the loss; to ascertain the na- 
ture and extent of the loss, and make such other investigation 
as would be fruitless after long delay. But the policy before 
us contains no provisions which will justify a holding that a 
strict compliance therewith in this respect is essential, and 
the matter must be referred to the Legislature to consider and 
adjust by proper amendment to the standard policy law, if 
such amendment shall be deemed just and equitable. 

Appellant contends, further, that there is a defect of parties 
plaintiff, and that for this reason a verdict should have been 
directed for defendant. The contention that there is a defect 
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of parties plaintiff is undoubtedly sound, but defendant 
waived the objection. The complaint alleges that plaintiff 
owns an undivided two-thirds of the yacht, and that Mabey 
owns an undivided one-third. It, therefore, appears upon the 
face of the complaint that plaintiff and Mabey were joint 
owners of the insured property, and the objection that there 
was a defect of parties should have been made by demurrer, 
and, not having been so raised, was waived: Davis vs. Chou- 
teau, 32 Minn., 548; Miller vs. Darling, 22 Minn., 303. 

A careful examination of the record does not satisfy us that 
defendant was prejudiced by the remarks of plaintiff’s counsel 
in his address to the jury, and the assignments of error cover- 
ing exceptions to such remarks present no reversible error. 

Order affirmed. 

On Petition for Rehearing. 
(February 7, 1901.) 


Per Curiam. 

We probably disposed of the question as to a defect of par- 
ties plaintiff upon an erroneous ground, and thereby placed 
counsel for appellant in an incorrect position. Our attention 
is now called to the fact that, although the joint ownership of 
the yacht appears from the complaint to have been in plaintiff 
and Mabey, the complaint contains a further allegation that 
defendant had settled with and paid Mabey for his interest. 
This settlement is denied by the answer. The defect of par- 
ties does not, therefore, appear upon the face of the complaint, 
and was properly raised by defendant’s answer. This branch 
of the case was not presented in appellant’s brief in a manner 
to impress the court that it was considered of much import- 
ance, and an explanation of the error of the court is found in 
that fact. But there is no reason for granting a rehearing. 
The defect of parties was clearly waived by defendant. At no 
time during the trial of the action was the point called to the 
attention of the trial court, except at the close of the evidence, 
and then only by a request for an instructed verdict in de- 
fendant’s favor. The record discloses that, at the close of the 
trial, counsel for defendant made the following request: “I 
desire to request, and do request, the court to direct a verdict 
in favor of the defendant. We still contend there is a defect 
of parties plaintiff.” No motion was made at any stage of the 
trial to dismiss the action for this defect, but advantage was 
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sought to be taken of it by a request for a directed verdict on 
the merits of the case. The court charged the jury that it was 
immaterial what had become of the interest of Mabey, or 
whether defendant had settled with and paid him, and that 
plaintiff was entitled to recover the value of his two-thirds 
interest; and to this defendant took no exception, The only 
suggestion to the‘trial court that the question was relied on is 
found in the above-requested instruction. Defendant was not 
entitled to a verdict on the merits. It was, at most, only en- 
titled to a dismissal of the action, and this was not asked for: 
Northwestern Cement & Concrete Pavement Co. vs. Nor- 
wegian-Danish Evangelical Lutheran Augsberg Seminary, 43 
Minn., 449; Johnson vs. Robinson, 20 Minn., 170 (Gil.,153); 
Cover vs. Town of Baytown, 12 Minn., 124 (Gil., 71); Manufac- 
turing Co. vs. Herriott, 37 Minn., 214. 

Application for a rehearing denied. 


COURT OF APPEALS OF MARYLAND. 


STOCKLEY 
v8. 


BENEDICT ET Au.* 


A live-stock policy provided that failure to pay an assessment within a 
specified time rendered the policy void, and neither its subsequent pay- 
ment nor the company’s receipt would reinstate the policy without 
written consent of the company to its restoration. 


Held, That such payment would not restore a policy in default, and the 
policyholder could not be treated as a member liable to be assessed by 
the company’s receiver. 


Appeal from Baltimore City Court. 


Joun P. Por & Sons, for Appellant. 
Josern C. France and J. Kemp Bartuert, Jr., for Appellees. 


Briscog, J. 
The appellant is the receiver of the People’s Mutual Live- 
Stock Insurance Company, a corporation created under the 
laws of the State of Pennsylvania, and incorporated for the 
purpose of insuring its members against loss arising from the 





* Decision rendered, Jan. 16, 1901. 
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death of domestic animals by disease or accident, and for 
that purpose to assess upon and collect from its members 
such sums of money as may be necessary to carry on the busi- 
ness and to pay the losses incurred. The company continued 
to transact business until the 2d day of May, 1898, when, on 
application, it was declared by the Court of Common Pleas of 
Dauphin County, Pa., to be insolvent; and the appellant was 
duly appointed its receiver, who afterwards qualified as such. 
The appellees are co-partners, doing business under the firm 
name of Benedict Bros., in the city of Baltimore, and during 
the years 1896, 1897, and 1898 secured insurance upon certain 
horses, to cover which the company issued to them five poli- 
cies or certificates of membership, for a term of years, and 
upon certain conditions mentioned in the policies. Subse- 
quently, on the 13th of September, 1898, the plaintiff was di- 
rected, as such receiver, by the Dauphin County Court, to levy 
an assessment upon the policies or certificates of membership 
of the company for the purpose of paying the liabilities in- 
curred by the company while the parties upon whom such 
assessments were levied were members, according to a sched- 
ule therein prescribed; and this suit is brought to recover the 
sum of $212.12, claimed to be the assessment due by the ap- 
pellees upon the policies held by them. The case was tried in 
the Baltimore City Court upon an agreed statement of facts 
and other evidence offered at the trial. At the conclusion of 
the evidence on both sides, four prayers were offered by the 
appellant, all of which were rejected without being passed 
upon; the court giving the following instruction: “The 
plaintiff has offered no evidence legally sufficient to show that 
the defendants were parties to the proceedings in the Court of 
Common Pleas of Pennsylvania, or that they are bound by any 
assessment levied under the decree of said court therein, and 
the verdict should be for the defendants.” The verdict and 
judgment being against the plaintiff, he has appealed; and 
the questions for our consideration arise upon an exception to 
the rejection of the plaintiff’s prayers, and to the granting of 
the instruction given by the court. 

We do not deem it necessary for the purposes of this case to 
determine all of the questions presented by counsel in their 
briefs, and which were so ably argued at the hearing. The 
sole question we are now called upon to decide is whether the 
appellees in this case were members of the appellant’s com- 
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pany at the time of the levy of the assessments under the de- 
crees of the Pennsylvania court, and are, as such, liable to the 
receiver in this suit. This question must be answered in the 
negative, because it is quite clear that under the facts of the 
case the policies held by the appellees had been forfeited, and 
were null and void, by reason of the default in the nonpayment 
of the assessment levied upon all the policies of the appellees 
payable on or before April 1, 1898. It will appear that, by the 
express terms of the policies (condition and agreement 9) it 
was distinctly provided :— 

If the policy shall become nul] and void by the nonpay- 
ment of, any assessment or dues levied upon the insured, it 
can only be restored by the consent of the company in writ- 
ing. The payment of the indebtedness existing at the time 
of annulment shall not bind the company to restore the 
policy, nor shall a receipt for the same be considered a rein- 
statement; nor shall the signing of any health certificate or 
application for reinstatement, nor the filing of the same 
with the company or its agent, bind the company to restore 
the policy. 

And it is conceded, as part of the facts of the case, that on 
or about the Ist day of March, 1898, the insurance company 
levied upon all the policies of the defendants an assessment of 
$11.11, payable on or before April 1, 1898; that this assess- 
ment was the last one levied by the company; that it was paid 
on the 4th day of April, 1898, and the defendants made appli- 
cation for reinstatement of their policies, but, so far as could 
be ascertained, the company did not, between the date of the 
payment and the decrees of the Pennsylvania court, reinstate 
in writing the policies which had been previously issued to 
the defendants. It also appears that the conditional receipt 
given by the agent of the company to the defendants for pay- 
ment of the March assessment contained this express condi- 
tion, which is provided by the policy. It is as follows:— 

- Philadelphia, April 4, 1898. Received of Benedict Bros. 
eleven dollars and eleven cents in full for March assessment. 
Condition: The insurance upon which this payment is 
made, and for which this receipt is given, is null and void, 
having been permitted to lapse as provided for by condition 
number eight of the policy, and can only be reinstated as 
provided for by condition number nine of the policy, and 
upon signing the health certificate hereto attached and 
filing same at the home office of the company for its ap- 
proval. 
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And the evidence further shows that the notice of assess- 
ment sent out by the company to its policyholders contained 
a statement that, if the assessment was not paid on or before 
the date, 

The insurance upon which the assessment was made will be 

forfeited, and the amount due collected. If any claim for, 

or right of, forfeiture, or any default on the part of the 
holder of the policies now exists, the company does not by 
this notice waive the same. 

And it will further appear, by referring to the eighth con- 
dition and agreement of the policies, that the insured agreed 
that 

A failure or neglect on their part to pay the duties or as- 
sessments within the time prescribed in the notice or agree- 
ment shall render the policies null and void, 

And that the company might retain the money that may have 
been paid thereon, and all indebtedness at the time of such 
annulment could be collected, “and no further notice or de- 
mand for dues or assessment, or receipt of the amount thereof 
by the company or its agents shall be construed as a reinstate- 
ment or waiver of the annulment incurred by nonpayment 
within the time.” 

It is insisted, however, upon the part of the appellant, that 
the payment by the appellees on the 4th of April, 1898, of the 
assessment, and the acceptance by the company of such pay- 
ment, operated as a distinct waiver of the condition of the 
policies, and that they did not thereupon lapse and become 
null and void. But this contention cannot be sustained in the 
face of a plain and express condition and agreement in the 
policy itself that when a policy became null and void it could 
only be restored by the consent of the company in writing, and 
in the face of the further stipulation that a subsequent pay- 
ment of the assessment, nor the company’s receipt, nor an ap- 
plication for reinstatement filed with the company, will bind 
the company to restore the policy. It would not only nullify 
the express terms of the contract of insurance as provided by 
the eighth condition and agreement of the policies, that no re- 
ceipt of an overdue assessment shall be construed as a rein- 
statement or waiver of the annulment incurred by nonpay- 
ment within the time provided in the notice of assessment, 
but it would practically defeat the clearly expressed intention 


of the parties as stated in the receipt of the 4th of April, 1898, 
VoL. XXX.—27. 
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that the payment of the overdue assessment did not restore 
the policies, and they could only be reinstated as provided by 
condition number nine of the policy. In the recent case of 
Gibson vs. McGrew the Supreme Court of Indiana, in dealing 
with a somewhat similar certificate of insurance, held that 
the question of forfeiture, under the circumstances, was not a 
matter merely within the option of the society, but necessarily 
followed from the force and effect of the constitution and by- 
laws. These were as binding and controlling upon the officers 
of the association as they were upon its members. It further 
held: As a general rule, under such contracts, in the ab 
sence of anything to the contrary, the insured has the right to 
elect whether he will continue to pay his premiums or assess- 
ments as they become due, or forfeit the contract. He must 
make his election after notice of the assessment within the 
time fixed for the payment, or suffer the loss of membership, 
and thereby terminate his rights and the liability of the com 
pany or society under the contract of insurance, save and ex- 
cept, as heretofore stated, the right of reinstatement, when 
the same is expressly reserved as in this case, or except any 
other right which may have been expressly reserved from the 
effect of the forfeiture. We, therefore, hold that, as the poli- 
cies held by the appellees in the People’s Mutual Live-Stock 
Insurance Company of Pennsylvania had been forfeited prior 
to its adjudication in insolvency, they were not liable for the 
assessments levied under the decrees of the Pennsylvania 
court, and, not being at that date members of the company, 
they cannot be held in this suit. Finding no error in the rul- 
ing of the court, its judgment will be affirmed. 
Judgment affirmed, with costs. 





1901.] Bowlin vs. Sovereign Camp of Woodmen of the World. 


SUPREME COURT OF MINNESOTA. 


BOWLIN 
v8. 


SOVEREIGN CAMP OF WOODMEN 
OF THE WORLD.* 


The constitution and laws of a fraternal benefit association provided that 
membership certificates should become absolutely void upon the failure 
to pay assessments when due, without regard to notice of delinquency, 
and that such member should stand suspended until reinstated by pay- 
ment and furnishing of health certiticate. Held, The receipt of the 
payments in default, upon the condition that the money is held subject 
to the reinstatement of the member, the failure of the member to furnish 
the health certificate, and the subsequent return of the money, show 
conclusively that the association did not waive the delinquencies. 


Held, The fact that the clerk sent out a notice of a current assessment did 
not waive prior delinquencies of the member, or recognize him as a 
member in good standing. 


Appeal from District Court, Ramsey County; Charles E. 
Otis, J. 


C. D. & Tuos. D. O’Brien, for Appellant. 
Horton & Denzcre, for Respondent. 


Lewis, J. 

The conceded facts in this case are as follows: Defendant 
is a fraternal beneficiary association, incorporated under the 
laws of the State of Nebraska. In the month of August, 1898, 
one John Bowlin, of St. Paul, Minn., father of the plaintiff, be- 
came a member, and a certificate of membership was issued to 
him, by the terms of which $1,000 was to be paid to plaintiff, 
‘upon certain conditions, at the death of the father. In the 
application for the policy, the by-laws and constitution of the 
association were made a part of the contract. All former 
assessments having been paid, there accumulated the follow- 
ing assessments, which were not paid, unless in the manner 
hereinafter stated: For the month of March, 1899, $1.10, pay- 
able on or before April 1st, following; for the month of April, 
two of $1.10, each payable on or before May 1st; and for May 
an assessment of $1.10, payable on or before June ist. Dur- 
ing the time covered by these assessments the insured was ill, 
and on the 22d day of May, 1899, the commander of the local 

Decision rendered, Feb. 8, 1901. Syllabus ‘by the Court. : 
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lodge called upon him. At that time the mother of the in- 
sured gave him the total amount of assessment ($3.30), and 
asked him to take it to the lodge. The commander took the 
money, and gave it to the lodge banker, and obtained a receipt, 
which he gave to the insured. This receipt read as follows:— 
No. 110. Clerk’s Receipt. $38.30. Woodmen of the 
World. Received of Jno. Bowlin, by W. P. Dyer, this 22d 
day of May, 1899, three dollars and thirty cents, as fol- 
lows :-— 
For assessments Nos. 98, 99, 100, 101............. $1 80 
Sovereign Camp, monthly dues 45 
Camp dues from March to May, 1899 


If any part of the above amount is paid for the purpose of 
reinstating the sovereign so paying, it is received upon the 
condition and agreement that I receive and hold the same in 
trust for him, pending the necessary action upon his appli- 
cation for reinstatement, and that he has no claim upon the 
order until such application is accepted in accordance with 
the constitution and laws. If such application is not ac- 
cepted, the above sum to be refunded. H. R. Bachofen, 
Clerk, Olive Camp, No. 9. [Seal Olive Camp, No. 9, W. of 
the W., St. Paul, Minn. ] 

The clerk who signed the receipt received the money from 
the banker, and on the 23d day of May forwarded it to the 
sovereign clerk at Omaha, less local camp dues, and the letter 
inclosing the money is as follows :— 


[Seal Olive Camp, No. 9.] W. of the W., St. Paul, Minn., 
397 Edmund Street, St. Paul, Minn., May 23, 99. John T. 
Yates, Esq.. Sov. Clerk, W. O. W., Omaha, Neb.—Esteemed 
Sovereign: Please find inclosed check, value $2.25, for 
Assts. Nos. 98, 99, 100, 101, for Sov. John Bowlin, who 
wishes to have his certificate, No. 3,487, reinstated with this 
payment. To tell the truth, I must say that I have not seen 
the member for some months, and the blank form to be filled 
out for reinstatement was mailed to him when suspended, 
but not returned to me properly executed. I, therefore. 
consider him still suspended, unless the application for re- 
instatement is handed to me as prescribed by our constitu- 
tion, or he calls on me personally to prove his health. 
Waiting to hear from you on this subject, I remain, es- 
teemed sovereign, yours, fraternally, H. R. Bachofen, Clerk. 


The Omaha office returned the money to the clerk at St. 
Paul, and a warrant was drawn for the $3.30, and mailed to 
the insured, but it does not appear when it reached him. On 
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the 31st day of May, 1899, the sovereign clerk at Omaha wrote 
the following letter to the insured :— 
Sovereign Office Woodmen of the World, Sovereign Camp. 

J. C. Root, Sovereign Commander; John T. Yates, Sovereign 
Clerk. Omaha, Neb., May 31, 1899. Sov. Jno. Bowlin, 750 
Jackson Street, St. Paul, Minn.: Esteemed Sovereign: We 
have this day audited the report received from the clerk of 
your camp, for assessments Nos. 99-100, and find he has 
failed to remit this assessment for you, although you were 
in good standing in the previous report, and no mention has 
been made of your suspension for the nonpayment of this 
assessment on this report, but the clerk having failed to 
remit for you leaves you suspended on the sovereign camp 
books. This is sent you so that, if an error has been made, 
the same might be corrected. Sincerely, J. T. Yates, Sov- 
ereign Clerk. When writing, please give number and loca- 
tion of your camp. 

This letter was received at the St. Paul postoffice June 1st. 
On the 2d day of June the insured died, never having pre- 
sented himself personally to the clerk of the lodge, nor having 
furnished a certificate of health, as required of a member in 
default who seeks reinstatement. It is provided by the con- 
stitution and by-laws that a failure to pay dues and assess- 
ments when due operates ipso facto as a suspension of the 
member, and during such suspension the certificate is void. 
It is conceded by appellant that the assessments for March 
and April were delinquent on the Ist days of April and May, 
respectively, and that on the 22d day of May the insured was 
in default for failing,to pay them, and by reason thereof, dur- 
ing the months of April and May, stood suspended. But it is 
claimed the insured was reinstated by the conduct of defend- 
ant in reference to the payment, on May 224d, of the $3.30, as 
above stated. The distinct acts on the part of defendant re- 
lied on as constituting a waiver are that of receiving the 
money, and sending it on to the Omaha office, and the letter 
from that office of May 31st, and the further act of sending 
him notice of the May assessment, and receiving the money 
before it became delinquent. Upon these facts appellant 
claims to be entitled to recover, upon the authority of Mee vs. 
Association (69 Minn., 210, 72 N. W., 74), and Mueller vs. Order 
of Druids (69 Minn., 236, 72 N. W., 48). In the Mee Case the 
member was in default, and sent the money necessary to pay 
up, which the association retained without any conditions, al- 
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though it requested the certificate of health. Having re- 
tained the money unconditionally, it was held a waiver of the 
health certificate. In the Mueller Case the association had 
for years permitted the member to pay up delinquencies, from 
time to time, without objection, and, having treated him as ¢ 
member in good standing, notwithstanding his default, it was 
properly held that the association was estopped from denying 
that which its conduct had implied; i. e., that he was a mem- 
ber in good standing. In the case before us there was a con- 
dition attached to the receipt of the money expressly limiting 
a waiver, and providing that, if the money was paid for the 
purpose of reinstating the member, the money was held sub- 
ject to his reinstatement. So, in the letter by the clerk of the 
local lodge to the head office at Omaha, express mention is 
made that the money has been paid to secure a reinstatement; 
and the letter from the Omaha office to the insured treats him 
as suspended for nonpayment, and calls his attention to the 
fact. 

The fact that the association sent to the insured notices of 
the current assessments for May and June did not operate as 
a waiver of delinquencies then existing. The constitution 
provides that the extra assessments necessary to meet pay- 
ments on account of death for each month shall be determined 
by the sovereign commander and chairman of the finance com- 
mittee on or about the 20th of each month. In addition, the 
constitution provides for a regular monthly assessment of 
$1.10 for the beneficiary fund and dues, which is made abso- 
lutely due and payable on or before the 1st day of the month 
following, without notice. There is also a provision that, 
when any extra beneficiary assessments are ordered, the clerk 
shall notify the members of such fact; but it is expressly 
stated that the failure to give such notice shall not relieve a 
member from suspension for nonpayment. The following no- 
tice was sent out, and received by the insured :— 

Olive Camp, No. 9.W.0O. W. St. Paul, Minn., D. June 1, 
1899. Esteemed Sovereign: The regular meeting for the 
present month will occur on June 1, 1899, and June 15, 1899. 
Kindly attend. Assessment No. 102, including sovereign 
and local camp dues now due, will be delinquent after the 
first of next month. Please pay promptly. for delays are 


oftentimes dangerous. Fraternally, H. R. Bachofen, Clerk. 
Address: 397 Edmund Street. 
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We are asked to hold that this notice is a recognition of the 
good standing of the member as to all prior assessments; in 
fact, a waiver of prior delinquencies. There is no foundation 
whatever for such a claim. In the first place, the notice was 
not required under the constitution; second, it has reference 
only to the current month, and is consistent with the fact that 
the insured was still a member of the association, although 
suspended for nonpayment of former assessments; third, the 
insured was in no way misled or deceived by the notice. In 
respect to this branch of the case, we refer to Schmidt vs. Mod- 
ern Woodmen of America (Wis.). The trial court was correct 
in ordering judgment for defendant, notwithstanding the ver- 
dict, and the judgment is affirmed. 


COURT OF APPEALS OF KENTUCKY. 


UNION CENT. LIFE INS. CO. 
v8. 


HUGHES’ ADM’R.* 


The policy provided that if the insured became intemperate in the use of 
liquor the company might cancel at its option, and the reserve value only 
be paid to the owner ; also, in case of death through violation of this con- 
dition, or of another that he should not keep a liquor saloon, only the 
reserve value should be paid. 


Held, That where the insured died of consumption, and had been intemperate 
up to six months before, but was not so at the time of death, recovery 
was not limited to the reserve value, nor was it so limited by the fact 
that he had kept a saloon up to about six months before, and owned a 
half interest at the time of death. 


A. K. Coox and Rosert Ramsey, for Appellant. 


T. G. Anperson, for Appellee. 
Hosson, J. 


Appellant on September 5, 1890, issued to John S. Hughes a 
policy by which, in consideration of ten annual payments of 
$46.02 each, it insured his life in the sum of $1,000, the loss to 
be paid to his personal representative at his death. Hughes 
made seven annual payments on the policy, and died on June 
23,1897. Appellee, as his administrator, filed this suit on the 


aD, 


policy; and appellant resisted a recovery of the full amount, 


* Decision rendered, Feb, 19, 1901. 
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insisting that only the reserve value of the policy, which 
amounted to $151.84, could be recovered. The policy was sub- 
ject to these conditions :— 


(2) The insured shall not, without the written consent of 
the company, keep a liquor saloon, or personally engage in 
blasting, mining, or submarine operations, or serve in any 
‘apacity on any vessel, boat, or railway train, or in the pro- 
duction of highly-inflammable or explosive substances, or 
enter any military or naval service whatsoever, the militia 
excepted. (3) In case the person whose life is insured shall 
become intemperate in the use of intoxicating liquors or 
opium, the company may, at its option, cancel this policy; 
and its reserve value, calculated by the American 6 per cent 
table of mortality, less any outstanding indebtedness 
against the policy, shall, in case of such cancellation, be 
paid to the legal owner of the policy. (4) In case the in- 
sured shall die in consequence of the violation of law, or 
shall become a drunkard, or have delirium tremens, this 
policy shall become null and void. (5) Should the insured 
die during, or by reason of, the violation of any of the con- 
ditions and agreements specified above in paragraphs 2, 3, 
and 4, then the reserve value only of this policy at the time 
of the death, calculated by the American 6 per cent table of 
mortality, shall be paid. 


Appellant alleged that the insured, without its written con- 
sent, kept a liquor saloon up to, and at the time of, his death; 
that he became intemperate in the use of intoxicating liquors, 
and died during the intemperate use thereof, and by reason of 
such use. It offered to pay the reserve value, $151.84, and 
claimed that no more could be recovered. The proof showed 
that the insured, Hughes,-and Joshua Burdette owned, as 
partners, a saloon in Middlesboro, which they had run from 
some time in the year 1891; that the appellant’s State agent, 
as well as its local agent, knew this fact, and that the payment 
of the annual premiums was accepted with this knowledge; 
that the insured drank a good deal (as to the amount of his 
drinking the proof was conflicting); that Burdette ran the 
saloon, but the insured was about it most of his time, opened 
it in the morning, and attended to it when for any reason Bur- 
dette was out, until about December, 1896, when his health 
failed; that he had consumption, and was confined to his 
room from about December, 1896, until he died, the following 
June; and that he-died of consumption, and was unable for 
several months before his death to drink as much whisky as 
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the physicians prescribed for him. On this evidence the court 
instructed the jury as follows: ‘“(1) The court instructs the 
jury that the law is for the plaintiff, and the jury will find for 
the plaintiff in the sum of $1,000, unless the jury believe from 
the evidence that the death of the plaintiff’s intestate, J. H. 
Hughes, was caused by the excessive use of intoxicating 
liquors. In that event the verdict of the jury will be for the 
defendant. (2) The court further instructs the jury that if 
the deceased, John Hughes, died while he was the keeper of a 
liquor saloon, the law is for the defendant, and they will so 
find, unless they further believe from the evidence that the 
defendant insurance company or its agents had notice that 
said Hughes was in the liquor business, and after said notice 
continued to accept and receive the premiums from said 
Hughes. If they so believe, the law is for the plaintiff, and 
they will so find.” 

It is insisted for appellant that the court should also have 
instructed the jury that if Hughes became intemperate in the 
use of intoxicating liquors, and continued in the intemperate 
use of such liquors up to the time of his last illness, they 
should only find for the plaintiff $151.84. An instruction to 
this effect was asked by appellant on the trial, and it was 
properly refused; for it was not a condition in the policy that 
only the reserve fund could be recovered if the insured con- 
tinued in the intemperate use of intoxicating liquor up to the 
time of his last illness. The condition of the policy is, should 
the insured die during the violation of the clause referred to. 
The insured having been an invalid for six months before he 
died, and his habits during that time good as to the use of 
intoxicating liquor, it cannot be said that he died during a vio- 
lation of the stipulation of the policy against the intemperate 
use of intoxicating liquors. 

It is also insisted for appellant that the court erred in in- 
structing the jury that there might be recovery of the full 
amount of the policy, although the insured was, at his death. 
the keeper of a liquor saloon, if appellant had notice of this 
fact, and with such notice continued to accept the premiums 
from him. But the second instruction given by the court is 
taken substantially from the third and fourth instructions 
asked by appellant, and it cannot complain of an instruction 
which it asked itself. The third and fourth instructions asked 


— 2 





































426 Court of Appeals of Kentucky. [ May, 


by appellant on the trial both conceded that it could not make 
this defense if it accepted the premiums with knowledge of the 
facts. They only differ from the one given by the court in 
qualifying the notice necessary. Where a principle of law is 
conceded by both parties on the trial, in the instructions they 
asked, this court will not ordinarily reverse; and, on the facts 
of this case, we are of the opinion there should not be a re- 
versal here. The insured was not, at the time of his death, 
the keeper of a liquor saloon, within the meaning of the con- 
tract. The condition, * should the insured die during” the 
violation of the preceding clauses, refers only to the state of 
things existing at his death. For six months before his death 
the insured had been an invalid. He had followed no occupa- 
tion, and, while he was the owner of a half interest in the 
saloon, he did not “ keep a liquor saloon” during that time. 
If up to December, 1896, he had served as brakeman on a rail- 
way, or as a deckhand on a steamboat, and had then become 
an invalid, and after that time had not engaged in the service 
any more, it could not be maintained that his death, under 
such circumstances, would have come within the meaning of 
the contract. The purpose of the stipulation was to protect 
the company against death in callings which are especially 
perilous; but so long a time had elapsed in this case since the 
deceased had followed the calling, by reason of an incurable 
disease rendering him a hopeless invalid, that we do not think 
the case falls within the letter or spirit of the contract. He 
died of consumption. He owned, at his death, a half interest 
in the saloon, but he was not the keeper of the saloon at that 
time, and had not been for six months. The inhibition of the 
contract refers only to the personal occupation of the deceased 
at the time of his death, not to his owning a saloon, or an in- 
terest init. Stipulations of this character in policies of insur- 
ance are always strictly construed against the insurer. 
Judgment affirmed. 
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SUPREME COURT OF WISCONSIN. 


CHAMBERLAIN ) 


vs. 


PRUDENTIAL INS. CO. OF AMERICA.* \ 


The application for an industrial policy stipulated that no obligation existed 
on account of it, though the premium was paid, unless a policy was 
issued. The premium was paid and a receipt was given by the agent 
containing a similar provision and requesting the applicant to notify the 
company if the money was not returned or a policy received. ‘The agent 
represented that the insurance began at once. No policy was ever issued. 


Held, That the representations of the agent did not constitute an oral con- 
tract. The written contract controlled, and the insured was at fault in 
not reading the instruments. The premium was paid on the written 
contract, and there was no consideration for an oral agreement. 


Held, That it was not error to permit the plaintiff to testify to the conver- 
sation between insured and plaintiff, which she heard. ‘The company did 
not sustain its liability through the insured, but through its contract; 
therefore, the testimony could not be excluded under a statute forbidding 
it in such case. 


Appeal from Circuit Court, Milwaukee County; D. H. John- 
son, J. 


Statement of facts by Wixstow, J. 

This is an action on an alleged oral contract of life insur- 
ance. The plaintiff is the widow of one Henry C. Chamber- 
lain, who was accidentally killed in a railway accident on the 
2d of May, 1899, and the defendant is a foreign life insurance 
company. The evidence of the plaintiff showed that, on the 
25th of April, 1899, one W. J. Cameron, an agent of the defend- 
ant, called on the deceased at his home in Milwaukee, and 
solicited life insurance; that, as a result of the conversation 
between Cameron and Chamberlain, most of which conversa- 
tion was in the plaintiff’s presence, Chamberlain consented to 
take $500 insurance on his life, at a premium of thirty-five 
cents per week; that the agent thereupon produced a printed 
blank application, with numerous questions as to the health 
of the deceased, which he (the agent) filled out according to 
the answers of Chamberlain, whereupon Chamberlain signed 
the same and handed it back to the agent without reading it, 
and paid the agent thirty-five cents; that this application con- 
tained the following clause :— 

* Decision rendered, Feb. 1, 1901. 
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I further agree that no obligation shall exist against said 
company on account of this “application, although I may 
have paid premiums thereon, unless said company shall is- 
sue a policy in pursuance thereof, and the same is delivered 
to me. 

The agent then tore off a printed receipt from the foot of 
the application, signed it, and handed it to Chamberlain; and 
Chamberlain took it, without reading, and handed it to the 
plaintiff, who kept it. This receipt was, in words and figures, 
as follows :— 

The Prudential Insurance Company of America. Home 

Office, 761-769 Broad Street, Newark, N. J. No. 
April 25, 1899. Received from H. C. Chamberlain thirty five 
cents, which is a payment on account of application this day 
made for insurance in the above-named company. No obli- 
gation is incurred by said company by reason of this pay- 
ment unless said application is accepted and a policy is 
granted and delivered. 

Upon the back of the receipt appeared the following :— 

Unless you receive your policy or your money is returned 
within three weeks from the date of this receipt, please 
notify the company, giving name of agent, amount paid, and 
the date when paid. 

The plaintiff testified: That during the conversation the 
agent said that the insurance was a paid-up policy, and in 
eight vears he would get back $350, or in case of death $500; 
that, “if my husband was killed that night, the next day I 
would get $500; that the insurance commenced the time we 
paid thirty-five cents premium.” That the agent repeated two 
or three times, “ that, if my husband was killed that night, 
the next day 1 would get $500.” In the evening of the same 
day a physician called upon Chamberlain with the application, 
and made a physical examination, and asked some questions 
as to Chamberlain’s health, and filled in the answers given 
upon the physician’s blank. which was signed by the physician 
and Chamberlain. The application was forwarded by the 
agent to the company, but no policy was ever issued, because 
the company was dissatisfied with one of the physician’s an- 
swers. About a week after Chamberlain’s death some person, 
representing himself to be Mrs. Chamberlain’s agent, called on 
the defendant’s agent in MilWaukee with the receipt, and 
asked that the insurance be paid. Payment was refused, but 
the defendant’s agent tendered to the person the thirty-five 
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cents premium, which, however, he refused to take. The 
plaintiff denied authorizing any one to make this demand. 
On May 18, 1899, the plaintiff's attorneys gave notice by mail 
of Chamberlain’s death, and requested blanks for the making 
of proofs, but the defendant company denied liability because 
the application never had been acted upon, and no policy had 
been issued. This action was thereupon brought. The de- 
fendant paid the thirty-five cents into court, and, after the 
hearing of the testimony the trial court directed a verdict for 
the plaintiff for $500 and interest, and the defendant appeals. 


McEtroy & Escuwetter (Van Dyke, Van Dyke & Carter, of 
counsel), for Appellant. 
QuaRLES, Spence & Quarues, for Respondent. 


Winxstow, J. (after stating the facts). 

While this was in form an action to establish and enforce 
an oral contract of life insurance, it was, in fact, an attempt 
to alter the terms of a written contract by parol evidence. 
That the application of Chamberlain, and the receipt given by 
the agent of the defendant, constituted a written contract 
which was certain in its terms, cannot be doubted. This con- 
tract, in substance, was that, if the company accepted the 
application and issued a policy thereon, Chamberlain was to 
be insured in the sum of $500 thereby, and the thirty-five cents 
would constitute the first week’s premium; but, if the appli- 
cation was not accepted, then the company incurred no obliga- 
tion. There was no fraud claimed or proven. The most that 
was claimed was that Chamberlain did not read either the ap- 
plication or the receipt, and that the agent said that the 
insurance would go into effect at once. But parties cannot 
thus escape the effect of written contracts. Chamberlain 
could read, and he was clearly guilty of negligence in not as- 
certaining what agreements the written papers contained, 
and neither he nor those claiming under him can escape the 
effects of that negligence. The written contract is binding, 
and must control. If, under the circumstances disclosed here, 
written contracts could be set aside, they would be of little 
value: Manufacturing Co. vs. Schroeder (Wis.). Nor is there 
room to say that the evidence tended to prove an oral contract 
of present insurance in consideration of thirty-five cents paid, 
in addition to the application for a written policy of insur- 
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ance. There was but one amount of thirty-five cents paid, and 
that, as the receipt states, was paid on account of the applica- 
tion for the written policy of insurance. Being so paid and 
applied by the parties, it manifestly could not serve as a con- 
sideration for the separate oral contract; so the oral con- 
tract, even if made, would be without consideration to support 
it. The case of Mathers vs. Association (78 Wis., 588) was re- 
lied on by respondent as supporting the recovery in this case, 
and it seems probable that the direction of the verdict in this 
case was based upon that decision. The facts in that case 
were somewhat different from those now before us, yet it 
must, in fairness, be admitted that some things said in the 
opinion tend to justify the ruling of the trial court in this case. 
Careful consideration, however, brings us to the conclusion 
that, so far as the decision in that case conflicts with the con- 
clusions now reached, it must be considered as overruled. 

The plaintiff was allowed to testify, against objection and 
exception, to the conversation between her husband and the 
agent of the defendant, and this ruling is now assigned as 
error. The objection made was that the testimony was inad- 
missible under section 4069 (Rev. St., 1898), which excludes 
testimony of a party as to transactions personally had with a 
deceased person when the opposite party sustains his liability 
“from, through, or under” such deceased person. The ques- 
tion is, does the insurance company, in any sense, sustain its 
liability “from, through, or under” Chamberlain? We do 
not see how the question can be answered in the affirmative. 
It is true that the insurance company was dealing with Cham. 
berlain in the transaction, but it was the opposite party in the 
deal. It sustained its liability, if any, through its contract 
with Chamberlain, but in no reasonable meaning of words 
through or under Chamberlain. We perceive no error in the 
ruling. 

Judgment reversed and action remanded for a new trial. 
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COURT OF APPEALS OF KENTUCKY. 


ORIENT INS. CO. or Hartrorpb, Conn., 
v8. 


CLARK.* 


The policy required proofs of loss to be furnished within sixty days, but did 
not impose forfeiture as a penalty. 


Held, That a court will not imply a forfeiture. 


Held, That proofs of loss are not a condition precedent, and where the policy 
provides that no action can be maintained until proofs are furnished, a 
denial of liability, even after the expiration of sixty days, is a waiver of 
proofs. 


Where the action was on a policy for three years and the answer alleged that 
it was only for one year, to which it was replied that the policy read one 
year through a mistake, no new cause of action was set up. 


Appeal from Circuit Court, Henderson County. 


S. B. & R. D. Vance, for Appellant. 
R. H. Cunnrncuam, for Appel/ee. 
Burnam, J. 

The petition alleges that the Orient Insurance Company, on 
the 16th day of September, 1896, issued its policy of insurance 
to Hugh Kerr’s executor and to Sue Gilmore, administratrix 
of, and trustee for, Allen Gilmore, deceased, on a three and 
two-story brick and frame shingle-roof building, and its ad- 
ditions adjoining and communicating with it, situated on the 
southwest corner of Second and Water Streets, in the city of 
Henderson, against loss or damage by tornadoes, cyclones, 
hurricanes, and windstorms, to the amount of $1,500; and the 
policy provides that any loss that may be ascertained and 
proven, due the assured under the policy shall be payable to 
Mrs. Georgiana L. Clark for a term of three years from the 
date of the policy; that on the ——— day of January, 1898, 
while the policy was in full force, the building was damaged 
by a windstorm to the amount of $700, for $420 of which the 
defendant was liable as its proportion of the total amount of 
insurance on the building; that written notice of the loss and 
damage was at once given to the defendant, but it had wholly 
failed and refused to pay the same. Appellant, by way of 








* Decision rendered, Dec. 14, 1900. 
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defense, alleged in its answer that the policy contained the 
following conditions :— 

Persons sustaining loss shall, within sixty days there- 
after render a particular account of such loss, signed and 
sworn to by them, ete. 

If this policy be made payable in case of loss to a third 
party, the proof of loss must be made by the party insured. 
The answer also denies that there had been furnished to it 

any proof of loss made by the parties insured in said policy, or 
either of them. or by their authorized agent. It also pleads 
that, after the lapse of sixty days’ allowed for furnishing the 
proof of loss, its refusal to pay for reason that the policy was 
void was no waiver of proof. It also alleges that the policy 
by its terms was to expire on the 19th day of September, 1897. 
The plaintiff, for reply to this averment of the answer, says 
that the premium was paid on the policy issued for a term of 
three years from September 16, 1896, until September 16, 1899; 
that the defendant’s agent or clerk, in filling up the policy, by 
mistake or oversight inserted the date of September 16, 1897, 
instead of September 16, 1899; and that the indorsement on 
said policy by said agent clearly shows its expiration to be 
September 16, 1899. It appears that the original proofs of 
loss were made out by the defendant’s adjuster, Hoffman, and, 
at his instance, were sworn to by David Clark, as agent for 
his mother, the plaintiff herein, who was the equitable title 
holder of the property insured, and that they were then for- 
warded by Hoffman to the general managing agent of the 
company, who, on the 14th day of February, 1898, returned 
them with this letter:— 

Chicago, February 14,1898. David Clark, Jr., Henderson 
Ky.: We return herewith proofs of loss in Orient tornado 
policy 16,662, wherein vou make claim for damage which 
occurred on the 24th of January. We decline to recognize 
your right to act for assured in this case, there being no 
papers attached to indicate that you have been appointed 
to’ that office. Very truly vours, B. W. French, Genera! 
Agent. 

David Clark then turned the proofs over to D. W. Lambert, 
the agent of the company who had issued the policy, and re- 
quested him to have the papers corrected and put in proper 
shape. At his instance, and that of Mr. Buckner, the com- 
pany’s local agent at Henderson, the proofs of the loss were 
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sworn to by W. 8. Alves, agent for Kerr’s executor, and they 
were again forwarded to the company. In response to this 
communication, B. W. French wrote this letter to Mr. Alves:— 

Chicago, February 18, 1898. Mr. W. 8. Alves, Henderson, 
Ky.—Dear Sir: We received this morning, through Agent 
D. W. Buckner, of Henderson, Ky., proofs of loss under tor- 
nado policy 16,662. These appear to be the same papers as 
were executed by Mr. Clark. Questioning his authority, we 
returned the same to him. We now find ourselves in the 
same position, and must decline to accept any proofs or 
other documents pertaining to this loss unless some legal 
evidence as to your authority accompany same. We hold 
the papers subject to your order. 

Alves delivered this letter to Buckner, the local agent, and 
informed him that his power as attorney to act as agent for 
Kerr’s executor would be found in the record in the County 
Clerk’s office. It is further shown that, in March, 1898, Mr. 
Stevison, another adjuster of defendant company, came to 
Henderson, and got a copy of the power of attorney from 
Kerr’s executor to Alves, and expressed himself as satisfied 
with it. No further communications were made by the com- 
pany to plaintiff until the 18th day of July, when David Clark, 
Jr., the son of plaintiff, received the following communication, 
in reply to a letter written by him on July 6, 1898:— 

David Clark, Jr., Henderson, Ky.—-Dear Sir: Your com- 
munication of July 6, 1898, which you wrote for Georgiana 
L. Clark, * * *. We have no propositions to make, our 
position being that the policy is void. 

It is insisted for the appellant that the policy sued on is 
void, because the proof of loss was not made within sixty days 
from the accident by either of the parties insured or by their 
authorized agent. It has been frequently decided by this 
court that proofs of loss are not a condition precedent to the 
recovery on an insurance policy. This question was fully con- 
sidered in Insurance Co. vs. Downs, 90 Ky., 236. And it was 
there held that where a policy of fire insurance prescribed the 
various acts or causes which shall work a forfeiture of the 
policy, and omitted to provide that the failure to furnish 
proofs of loss within the time required by the policy should 
operate as a forfeiture, it was sufficient if proofs of loss were 
furnished before suit was brought; that the court would not 
imply a forfeiture on account of the failure to furnish proofs of 


loss within the time prescribed. The same doctrine was an- 
VOL. XXX.—28, 
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nounced in Insurance Co. vs. Brown (Ky.); Insurance Co. vs. 
Adkins, 12 Ky. Law Rep., 291; Insurance Co. vs. Creason, 14 
Ky. Law Rep., 573; Insurance Co. vs. Heaverin, 16 Ky. Law 
Rep., 95. It is also well-settled law that, although a policy by 
its terms provides that the assured cannot, without making 
preliminary proofs of loss, maintain his-action, still, if the com- 
pany denies its liability for any sum, it waived its right to 
such preliminary proof of loss. See Insurance Co. vs. Gaddis, 
3 Ky. Law Rep., 159; Insurance Co. vs. Freeman, 10 Ky. Law 
Rep., 496; Insurance Co. of North America vs. Forwood Cot- 
ton Co., 12 Ky. Law Rep., 846. As appellant denied all lia- 
bility previous to the institution of this suit, we think this 
case clearly comes within the rule laid down in the opinions 
rendered in the cases cited above. 

It is also insisted for appellant that its motion for a judg- 
ment, notwithstanding the verdict of the jury, should have 
prevailed, on the ground that appellee could not, in the reply, 
correct a mistake in the terms of the policy. In this case the 
declaration was on a policy for a term of three years. Appel- 
lant, by an amended answer, relied on the fact that the policy 
on its face only purported to be for one year. The reply did 
not seek to amend a definite allegation made in the petition, 
but simply pleaded in avoidance of the defense that the con- 
tract of insurance and the policy were in all respects as set 
forth in the petition; that the date 1897 was written by mis- 
take, instead of 1899, in filling up the blank policy. This aver- 
ment was not denied, and is proven conclusively. The reply 
did not set up a new cause of action. It simply accounted for 
what was alleged to be a clerical mistake; and the defend- 
ant’s motion for a judgment was properly overruled. We per- 
ceive no error in the instructions or in the admission and re- 
jection of testimony. Appellant has had a fair trial. 

Judgment affirmed. 





Home Fire Ins. Co. vs. Collins. 


SUPREME COURT OF NEBRASKA. 


HOME FIRE INS. CO. or OMAHA 
v8. 
COLLINS.* 


A condition in a contract of insurance forbidding a ‘change of the title, 
interest, or possession of the assured” is violated by a conveyance of the 
insured property, even though there be no consideration for the transfer. 

The assumption by the grantee of an incumbrance upon property conveyed 
to him is a valuable consideration for the conveyance. 

The delivery of an instrument is a question of fact to be determined by 
ascertaining the intention of the parties thereto. 

Whenever it is intended that a deed shall, by virtue of what is said and 
done, operate to transfer the title, then, in contemplation of law, it has 
been delivered. 

The recording of a deed by the grantor is evidence both of delivery and 
acceptance, if the conveyance is beneficial to the grantee. 


Evidence examined, and found insufficient to support the verdict. 


Error to District Court, Adams County; Beall, J. 


Byron G. Bursang, for Plaintiff in Error. 

M. A. Hartiaan, for Defendant in Error. 

Sutxivan, J. 

Michael 8S. Collins sued the Home Fire Insurance Company, 
in the District Court of Adams County, on a contract of insur- 
ance, and obtained a verdict and judgment against it. As a 
defense to the action it was in the answer alleged that the in- 
sured property had been deeded by Collins to his wife without 
the knowledge or consent of the insurer, and in violation of 
the terms of the policy. The clause forbidding alienation de- 
clares that 

This policy shall be void if * * * the property be sold 
or transferred or incumbered, * * * or in case any 
change shall take place in the title, possession or interest of 
the assured in the above-mentioned property, * * * or 
if the assured shall not be the sole and unconditional owner 
in fee of said property. Then in each and every one of the 
above cases this entire policy shall be null and void. 

The plaintiff denied that there had been any breach of the 
condition quoted, and the issue thus raised was resolved in his 
favor. The vital question in the case, and the only question 
that merits serious consideration, is the sufficiency of the evi- 

* Decision rendered, Jan. 23, 1901. Syllabus by the Court. 
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dence to warrant the conclusion reached by the jury. The es- 
sential facts are not disputed. On March 7, 1895, Collins and 
wife, in the office of their attorney, and after consultation with 
him, executed a warranty deed to John T. Powers, who, at the 
same time, and as part of the same transaction, signed and 
acknowledged a like conveyance to Mrs. Collins. These con- 
veyances were taken by Collins to the office of the register of 
deeds, and were recorded. When recorded they were returned 
to Collins, who took them home and placed them among his 
papers. There has been no change in the possession of the 
insured property, which was a barn situated upon the family 
homestead. The cost of recording the instruments was paid 
by Collins. There was a valuable consideration expressed in 
each of the deeds, but none was in fact paid by Powers, who 
was merely used as a medium for the transmission of the title 
from Collins to his wife. The motive for making and record- 
ing the deeds was to put the property beyond the reach of Col- 
lins’ creditors, or else to mislead them as to its ownership. 
Mrs. Collins was not a witness, and it does not appear whether 
the deeds were ever in her manual possession, or whether she 
actually paid her husband any consideration for the land. 

The first argument of counsel for the plaintiff is that the 
deeds, being deeds of general warranty, are void for want of a 
valuable consideration. One answer to this argument is that 
the transaction was, in substance, a conveyance from Collins 
to his wife, which, for aught that appears to the contrary, may 
rest upon the consideration expressed in the deeds. Another 
answer is that Mrs. Collins assumed the payment of an incum- 
brance upon the land, which, of itself, would be a sufficient 
consideration. A third answer is that, even without a con- 
sideration, the legal title would pass to the grantee: Insur- 
ance Co. vs. Jensen, 56 Neb., 284; McCrea vs. Purmort, 16 
Wend., 460; Morse vs. Shattuck, 4 N. H., 229; Kendrick vs. 
Insurance Co., 124 N. C., 315; Beach vs. Packard, 10 Vt., 96; 
Bever vs. North, 107 Ind., 544; Jensen vs. Crosby (Minn.); Tied., 
Real Prop., 801. And, since the statute of uses is not part of 
the law of this State (Insurance Co. vs. Jensen, 58 Neb., 522, 
78 N. W., 1054, 44 L. R. A., 861), such a transfer would work a 
change of title. within the meaning of the clause against 
alienation (Id., 56 Neb., 284). 

The next proposition contended for by plaintiff is that the 
deeds were not delivered. Delivery is a question of fact to be 
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determined by ascertaining the intention of the parties. 
Whenever it is intended that a deed shall, by virtue of what is 
said or done, operate to transfer the title, then it is effective. 
In contemplation of law it has been delivered. The testimony 
of Collins and all the circumstances given in evidence indicate 
an intention to devest Collins of the legal title to the insured 
property, and vest it in his wife. In our opinion, there was 
nothing said or done satisfactorily evincing a contrary pur- 
pose. The deed from Powers was apparently executed on the 
theory that Collins had been devested of the legal title. The 
recording of the deeds was evidence both of a delivery and 
acceptance: Bowman vs. Griffith, 35 Neb., 361; Issitt vs. 
Dewey, 47 Neb., 198. Powers testified: “Q. So, then, the 
fact is simply this, and nothing more: That you were called 
into Mr. Hartigan’s private office, and he stated to you that 
Mr. Collins and his wife had made a deed to you, 
and asked you to make a deed from yourself to 
Mrs. Collins? A. Yes, sir. Q. And you did it? <A. I did. 
Q. Now, that is the fact, isn’t it? A. Yes, sir. Q. Mrs. Col- 
lins was there? A. Yes, sir. Q. Mr. Collins was there? A. 
Yes, sir.” M. 8S. Collins testified that he made the deed to 
Powers, that Powers transferred the title to Mrs. Collins, and 
that she had ever since held the paper title. Opposed to the 
evidence tending to show delivery are four circumstances: 
(1) That Powers paid no consideration; (2) that Collins took 
the deeds to the office of the register of deeds, and paid for 
recording them; (3) that the deeds were returned to him by 
the registrar, and have since remained with his other papers; 
and (4) that there has been no change in the possession or con- 
trol of the property. In view of the relationship of the 
parties and the motive for making the deeds, we are disposed 
to think that these circumstances were not of sufficient proba- 
tive force to justify the jury in finding in favor of the plaintiff. 
Had it appeared directly or by fair inference that the parties 
never intended that the deeds should be effective, their inten- 
tion would prevail, and in that case the conclusion of the jury 
would be permitted to stand: Koppelmann vs. Koppelmann 
(Tex. Sup.). We reverse the judgment, not because the neces- 
sary effect of making and recording the deeds was to change 
the title of the assured, but because the evidence in the record 
is insufficient to justify a finding that the title did not pass 
from Collins to his wife. Reversed and remanded. 





United States Circuit Court. 


UNITED STATES CIRCUIT COURT. 


E. D. PENNSYLVANIA. 


McCLAIN 
v8. 


PROVIDENT SAVINGS LIFE ASSUR. SOC. or 
NEw YorK.* 


The policy provided that it was issued in consideration of the statements and 
agreements in the application, and the application makes the applicant 
declare that he had read and understood Ms answers as given, and that 
they were made part of the application and he warranted them to be true. 

Held, That the answers were warranties, and if any part of them were untrue, 
a material or not, and regardless of good faith, the policy was 
avoided. 


Joseph H. Brinton, for Plaintiff. 
Francis Rawte, for Defendant. 


McPuerson, D. J. 

At the trial I was disposed to give the jury binding instruc. 
tions in favor of the defendant, but, in order that certain con- 
troverted questions of fact might be determined in case it 
should be important or desirable to have such determination, 
I asked the jury to find a special verdict upon these questions, 
and to submit to the court the legal effect of the facts so 
found. This was done by the jury, and the case is now before 
me on a motion by the plaintiff for judgment in her favor, a 
similar fnotion on behalf of the defendant, and a motion by the 
defendant for a new trial. I should grant a new trial with lit- 
tle hesitation if I did not think that the case could properly 
be ended now (so far as this court is concerned) by the entry 
of judgment in favor of the defendant on the special verdict. 

In two respects, as the jury have found, the answers of the 
insured in his application were untrue. He had had the dis- 
ease of dyspepsia before April 27th, the day when the applica- 
tion was made, and he had been attended by a physician before 
the same date, although the application denied that he had 
ever had dyspepsia, and contained the answer, “ Had no medi- 
cal attendance,” in reply to the question, “ When and by what 
physician were you last attended, and for what complaint?” 
In my opinion, the insured warranted these answers to be 
“® Decision rendered, Jan.9,1901. =. |. 
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true, and therefore, their materiality, or the good faith of the 
insured in making the answers, is not to be considered. <Ac- 
cordingly, the finding of the jury upon these two points— 
materiality and good faith—may be properly disregarded. 
Moulor vs. Insurance Co. (111 U. S., 335) was cited as a decisive 
authority in favor of the plaintiff’s position that the answers 
in controversy are representations only, and not warranties. 
T cannot assent to this view of that case. The policy there 
expressly declared the answers to be “ representations,” while 
the application itself only warranted “ that the above are fair 
and true answers;” adding :— 

It is acknowledged and agreed * * * that if there be, 
in any of the answers herein made, any untrue or evasive 
statements, or any misrepresentation or concealment of 
facts, 


The policy should be null and void. This was evidently a war- 
ranty of fairness and good faith only, and such a warranty is 
equivalent to a mere representation. In the case in hand, 
however, the policy refers to the “statements and agree- 
ments ”—not to the “ representations ”’—in the application, 
and neither “statement” nor “agreement” is opposed to 
“ warranty,” or qualifies it in the least. A warranty is an 
agreement; an answer is a statement; and the policy, there- 
fore, says, in other words. that in consideration, inter alia, of 
the answers and warranties of the application, the contract is 
made. ‘“ Representation” has a technical meaning; “ state- 
ment ” is a colorless word. Neither does the application war- 
rant fairness merely, but warrants that “all the statements 
contained in part one and part two of this application 
» * * are * * * full, true, and complete;” adding, 
also, the unnecessary clause, “ and that, if any concealment or 
fraudulent or untrue statement be made,” the policy shall be 
void. Even if this cumulation of provisions—one being a clear 
warranty, and the other being, therefore, a superfluous addi- 
tion—should be thought to reduce the warranty so as to make 
the answers merely representations, there still remains the 
concluding sentence of the application, separated by many 
questions and answers from the provisions I have just been 
considering. I think this sentence should be taken as the 
final word of the parties on the subject, the final explicit 
declaration of the insured :— 
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I hereby declare that I have read and understand all the 
above questions and the answers thereto, and they are 
hereby made a part of my application for assurance by the 
Provident Savings Life Assurance Society of New York, 
and I hereby warrant said answers as written to be true. 
* * * 

This is an unqualified agreement, and, to my mind, is de- 
cisive. It follows immediately the answers complained of, 
and, in my opinion, makes them warranties. 

But, if this construction of the contract should be wrong, 
and if these answers are held to be representations only, it 
may be proper to suggest to the Court of Appeals that the 
plaintiff should not be allowed to have judgment upon the spe- 
cial verdict, but that the case should be sent back for a new 
trial. As it seems to me, the weight of the the evidence is 
against the verdict, and ought to have led to a different result. 


Judgment may be entered in favor of the defendant upon 
the special verdict. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


MILLARD 
v8. 


BRAYTON.* 


The application was made in Massachusetts to the agent of a New York life 
company, and the policy was sent by the latter to the agent to be deliv- 
ered upon payment of premiums. 


Held, That the rights of beneficiaries must be determined by the laws of 
Massachusetts. 


The policy insured the life of the husband for the use of his wife in consider- 
ation of a sum paid by her, and promised to pay her if living; if not, her 
children. The wife died, and afterwards the children, leaving the hus- 
band surviving. 


Held, That the proceeds went to the administrator of the children, and were 
not a part of the husband’s estate. 


Report from Superior Court, Berkshire County. 


A. Porter, fur Plaintiff. 
Pineree, Dawes & Burxe, for Defendant. 
* Decision rendered, Feb. 26, 1901. 
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Hammonp, J. 

In 1868 the Mutual Life Insurance Company of New York 
issued a policy upon the life of Shubael W. Brayton, then a 
resident of North Adams, in this State, in the sum of $10,000, 
“for the sole use of his wife,” Sarah W. Brayton, the money 
to be paid to her if living at the death of her husband, “ and, 
if not living, to her children, or her guardian for their use.” 
She died in 1877, leaving her husband and three children sur- 
viving. Of these children, William, never having married, 
died in 1881, a minor. Harriott died in 1888, leaving a hus- 
band, but no children, surviving. Isabelle, in 1876, married 
the plaintiff, and in 1894 died, leaving him, but no children, 
surviving. Samuel W. Brayton died in 1897, leaving the de- 
fendant, his second wife, surviving, and she is his executrix . 
and sole legatee. In 1890, by au agreement between Mr. 
Brayton and the company, the policy was “ continued as and 
for a paid-up policy ” for $6,217, no further premiums to be 
required, “except in cases where an extra premium would be 
chargeable,” and after his death the insurance money was 
paid to the defendant, the plaintiff joining in a release to the 
company. In this action the plaintiff, as the administrator of 
the estate of the daughter, Isabelle, seeks to recover one-third 
of this money. 

The first question is whether the rights of the parties to 
this action are to be determined by the law of New York or of 
this State. At the time of the application and thereafter, Mr. 
Brayton and his wife were continually residents of this State. 
The application was made in this State, to the duly-authorized 
agent of the company in this State, who forwarded the same 
to the home office, in the city of New York, where it was ac- 
cepted, and the policy was sent by the company to its agent in 
this State, and by him here delivered. It does not appear that 
any notice was given of the acceptance until the policy was 
delivered in this State. In the application the beneficiary was 
the wife alone, while in the policy as sent by the company she 
was not the only beneficiary. The policy was not to be deliv- 
ered until the premium was paid. The contract was not made 
until the policy as changed was delivered to Mr. Brayton, and 
the premium paid. The case is clearly distinguishable from 
Commonwealth Ins. Co. vs. Knabe & Co. Mfg. Co. (171 Mass., 
265), upon which the plaintiff relies. The contract was made 
in this State, and the rights of the parties, so far as involved 
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in this suit, must be settled by the law of this State, notwith- 

standing the stipulation in the policy that the premiums and 

the sum insured were to be paid in the State of New York: 

Thwing vs. Insurance Co., 111 Mass., 109; Markey vs. Insur- 

ance Co., 126 Mass., 158; Society vs. Clements, 140 U. S., 226. 

See, also, Insurance Co. vs. Phinney, 178 U. 8., 327; Hamlyn 

vs. Talisker Distillery [1894] App. Cas., 202; Jacobs vs. 

Credit Lyonnais, 12 Q. B. Div., 589; Insurance Co. vs. Cohen, 

179 U. 8., 262. 

The next question is whether, the beneficiaries named in the 
policy having died before the termination of the life insured, 
the proceeds of the policy go to the estate of Mr. Brayton as a 
resulting trust. In the determination of this question it is 
necessary to ascertain whether the contract with the company 
was that of the wife or the husband. As the application is 
made a part of the contract, its statements are to be regarded 
as material on that question. It is apparent, from the most 
cursory examination of the application, that many of the 
questions therein are propounded directly to the person whose 
life is to be insured, and are expected to be answered by him, 
and not by the applicant, while others are propounded di- 
rectly to the applicant, and are expected to be answered by 
her, and not by the person whose life is to be insured. But, 
whether the questions are propounded to the one or the other, 
both affirm and declare that all the answers are true and cor- 
rect. This application upon its face distinguishes between 
the applicant and the person whose life is to be insured, or 
between the wife and the husband. The answer to the eight- 
teenth question is that Sarah M. Brayton, the wife, is the per- 
son for whose benefit the assurance is to be effected. Then 
follows the statement that 

It is hereby affirmed and declared by Sarah M. Brayton, the 

applicant above named, and also by the person whose life is 

proposed for insurance, 

That ‘the answers are correct. Further on it is declared 
That the above-named applicant has an interest in the life 
of the said person whose life is proposed for insurance, to 
the full extent of the amount of insurance above applied 
for. 

Itis also expressly stipulated and agreed that the application 
and declaration shall form the basis of the contract “ between 
the above-named persons ” and the insurer, “and the said per- 
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son whose life is proposed for insurance ” makes further dec- 
larations, not here material. The application has two sig- 
natures. The first is “ Sarah M. Brayton, by S. W. Brayton,” 
who signs as “the applicant*or the person for whose benefit 
the assurance is applied for; and the second is Shubael W. 
Brayton, who signs as “ the person whose life is proposed for 
assurance.” Throughout the whole document, including the 
signatures, the wife is described as the applicant, and the 
husband appears simply as the person whose life is to be as- 
sured. Turning to the policy, we find the same distinction 
sharply drawn. The insurer, “in consideration of the repre- 
sentations made * * * in the application,” and of a cer- 
tain sum “ paid by Sarah M. Brayton, wife of Shubael W. 
Brayton,” and of other payments to be made, assures 

The life of the said Shubael W. Brayton, * * * for the 


sole use of his said wife, in the amount of ten thousand dol- 
lars, for the term of his natural life, 


And the insurer agrees to pay the said amount 

To the said assured for her sole use, if living, * * * and, 

if not living, to her children or their guardian, for their use, 
In sixty days after due notice and proof of loss. It is further 
provided that this policy “is issued and accepted by the as- 
sured ” upon certain conditions concerning the acts or conduct 
“ of the said person whose life is hereby insured.” 

It is true that the promise to pay is not made in express 
terms to the wife, but it is made in consideration of money 
recited to have been paid by her, is a promise to pay the wife, 
and the policy recited that it is accepted by the assured—that 
is, the wife—upon certain conditions therein expressed. 
The only proper conclusion is that the promise is made 
to the one who applies for it, who is acknowledged by 
the promisor to be the person who pays for it, and 
who receives and accepts it upon the conditions upon 
which it is made; and especially is this so as against 
the claim made by the estate of the husband, who did 
not apply for it, who is not the person recognized by the 
promisor as paying for it, or as the person who is expected to 
accept it. It appears, therefore, from the application and 
policy, constituting together the contract, that the wife, hav- 
ing an insurable interest in the life of her husband to the 
amount of $10,000, wished to insure that interest, and applied 
to the company for such insurance; that upon such applica- 
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tion the policy was issued; that the basis of the contract or 
the thing insured was the interest of the wife in the life of her 
husband, as stated in the application, and not the interest of 
the husband in his own life; that the consideration for the 
contract was recognized by all parties as coming from the 
wife; that the promise by the insurance company, although 
not made in express terms to the wife, was, by fair and rea- 
sonable implication and in law, a promise to the wife; that it 
was a promise to pay the wife, and was made upon certain 
express conditions, which were to be accepted by the assured; 
namely, the wife, and by no one else. It follows, as a neces- 
sary consequence, that the contract was in law between the 
company and the wife. It was a contract by which she was 
insured upon her interest in the life of her husband, and not a 
contract by which he was insured upon his interest in his own 
life. In Whitehead vs. Insurance Co. (102 N. Y., 1438, 150), 
where each of three policies in the life of the husband recited 
that the consideration was paid by the wife, and the money 
was to be paid to her, the court said: ‘“ These contracts pur- 
port upon their face to be contracts with the wife as the party 
assured, and not at all with the husband, who stands in the 
policy as simply the life insured; his conduct and death fur- 
nishing the contingencies upon which the liability of the in- 
surer is made to depend. As was tersely expressed in the 
argument, the contract was about the husband, and not with 
him.” And in Bank vs. Hume (128 U. 8., 195) a similar deci- 
sion was made upon a similar contract. See, also, Brown’s 
Appeal, 125 Pa. St., 303; Insurance Co. vs. Palmer, 42 Conn., 
60; Insurance Co. vs. Burroughs, 34 Conn., 305; Insurance Co. 
vs. Dunham, 46 Conn., 79; Cyrenius vs. Insurance Co., 145 N. 
Y., 576. 

It is said, however, that the husband caused the application 
to be made, and that he paid all the premiums. That is true, 
but in making the application he represented himself, not as 
acting for himself, but only as agent for his wife, and, there- 
fore, upon the facts of the case, and as between the parties to 
this suit, he must be assumed to have acted as such agent; and, 
in so far as he paid any premium before or after her decease, he 
must be held to have paid it as the agent of those to whom the 
policy was payable. The payment of the premiums, whether 
before or after the death of the wife, did not affect the nature 
or construction of the contract, did not make him a party to it. 
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nor the policy his property: Swan vs. Snow, 11 Allen, 224; 
Baker vs. Insurance Co., 43 N. Y., 288; Whitehead vs. Insur- 
ance Co., 102 N. Y., 151. And the change to a paid-up policy 
is immaterial. As between the parties to this suit, the latter 
policy must stand in the place of the original. If the change 
was unauthorized, the plaintiff, so far as respects his interest, 
has ratified it by bringing this suit. In Fuller vs. Linzee (135 
Mass., 468), upon which the defendant relies as an authority 
in support of the proposition that a policy like this is a con- 
tract between the insurance company and the person whose 
life is insured, the question decided was that, inasmuch as, by 
the terms of the contract, the wife had no interest transmis- 
sible unless she survived her husband, her next of kin could 
not maintain their claim to the fund without proving that she 
survived him. In that case it appeared that the policy was 
procured by the husband, and the application was not before 
the court. Here the application is before the court, and the 
wife, and not the husband, is shown to be the applicant. In so 
far as the case of Fuller vs. Linzee (135 Mass., 468) may seem 
to be an authority for the proposition that a contract like the 
one at bar, even where premiums are paid by the husband, is 
to be regarded under our statutes as a contract with the hus- 
band, it is inconsistent with a previous decision of this court 
in Swan vs. Snow (11 Allen, 224), and the decision is to be sup- 
ported, if at all, by the peculiar circumstances of the case. 
In Bancroft vs. Russell (157 Mass., 47) it is stated in the bill, 
and admitted in the answer, that the husband “ procured the 
policies,” and in the agreed facts that “he caused to be is- 
sued ” the policy, and there is nothing to show which ef the 
two, the husband or the wife, was the one with whom the con- 
tract was made. In Haskins vs. Kendall (158 Mass., 224) it 
directly appears that the policy was taken out by the hus- 
band, and that the contract was with him. 

If it be suggested that, at the time this contract was made, 
the wife had no authority to enter into such a contract, the 
answer is that Gen. St. c. 58, § 62, distinctly recognizes that a 
contract of insurance of the life of the husband may be “ pro- 
cured” by the wife, and provides that such a contract shall 
inure to her separate use and benefit and that of her children. 
See Swan vs. Snow, ubi supra; Burroughs vs. Assurance Co., 
97 Mass., 359. 
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It is suggested by the defendant that there is no evidence 
that the husband was authorized to apply in behalf of the 
wife, or that she ever knew that he had so applied; but the 
answer is that this litigation is not between the parties to the 
contract. The insurance company has recognized the validity 
of the contract, and has paid the money over in compliance 
with its terms, and it is held by the defendant upon the trust 
imposed by the contract. 

We have here, therefore, a contract between the insurance 
company and Sarah M. Brayton, by the terms of which the 
company agrees to pay certain money on the decease of Shu- 
bael W. Brayton to her, if she be then living, otherwise to her 
children. She had a vested interest in this sum, liable to be 
defeated by her death before her husband, but it could not be 
assigned without her consent, nor could even the assignee take 
any greater estate than she had: Insurance Co. vs. Weitz (99 
Mass., 157); May, Ins. (§§ 391, 392), and cases therein cited. 
Upon her death during the life of her husband, the interest 
became vested in the children, just as a promissory note would 
be which was made payable to them after the death of their 
mother: Insurance Co. vs. Burroughs, 34 Conn., 305, 315; In- 
surance Co. vs. Palmer, 42 Conn., 60. 

This is not a case where a man insures his interest in his 
own life for the benefit of his wife and children, or some other 
relative, and no beneficiary survives him, but is a case where 
the wife insures her interest in the life of her husband for her 
own benefit if she survive him, otherwise for the benefit of her 
children, and then, during the life of her husband, dies, leaving 
children surviving her. In the one case the insured survives 
the beneficiaries, and in the other the beneficiaries survive the 
insured; and whatever may be the doctrine respecting a re- 
sulting trust in the insured in the former case, based on the 
fact of his survival of the beneficiaries, it is not applicable in 
the latter case, where the beneficiaries survive the insured. 
The foundation of the doctrine of a resulting trust; namely, 
the death of the beneficiaries before the insured, is wanting. 
And even if it be said that a contract of this kind with a life 
insurance company is somewhat in the nature of a testament- 
ary disposition, and that the right of the beneficiaries is con- 
tingent upon their survival of the person making the contract. 
the doctrine is not applicable to this case, because the person 
making the testamentary provision is the wife, and not the 
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husband, and the beneficiaries survived her. After the death 
of the wife, the contract became a promise to pay to the chil- 
dren a certain sum of money on the happening of an event 
which was sure to occur. There was no uncertainty about it. 
It was in terms an absolute promise, founded upon sufficient 
consideration. The general rule is that a promise to pay 
money at a time in the future sure to arrive inures to the 
benefit of the legal representatives of the person to whom the 
money:is to be paid, if he be not alive at the time the payment 
is due, and we see no reason why this rule is not applicable in 
this case. See Insurance Co. vs. Fish, 59 N. H., 126. In the 
opinion of the majority of the court, the plaintiff, as the ad- 
ministrator of the estate of one of the children, is entitled to 
recover. For decisions in other States ‘bearing upon the ques- 
tions involved, in addition to the cases above cited, see United 
States Trust Co. vs. Mutual Ben. Life Ins. Co., 115 N. Y., 152; 
Walsh vs. Insurance Co., 133 N. Y., 408 (and the authorities 
collected in May, Ins., 3d Ed., 399, note); Voss vs. Insurance 
Co., 119 Mich., 161; Harley vs. Heist, 86 Ind., 196. See, also, 
for a collection of some of the authorities, Hooker vs. Sugg 
(N. C.), 8S. E., 919, 11 Am. St. Rep., 721, et seq. 
Judgment on the finding. 
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COURT OF APPEALS OF NEW YORK. 


NORTHAM 
v8. 


DUTCHESS COUNTY MUT. INS. CO. 
OF POUGHKEEPSIE, N. Y.* 


The policy provided that it should be void in case of any change of interest, 
title, or possession, whether by judgment or voluntary act, and that no 
provision should be waived except by written indorsement. The policy 
was assigned for the benefit of creditors, and the assignor, who did not 
then have the policy with him, requested the agent to keep the insurance 
good. The agent promised to see that the insurance was all right. 


Held, That the agent had not waived the policy requirement. 


Appeal from Supreme Court, Appellate Division, Fourth 
department. 


Horace McGuire, for Appellant. 

N. F. Breen, for Respondent. 

Lanpon, J. 

The action is upon a New York standard policy of fire insur- 
ance, issued and delivered by the defendant to the plaintiff's 
assignor, Wallace G. Northam, August 4, 1898, for $1,000 upon 
a hotel or summer boarding house, and $1,000 upon the furni- 
ture therein. The plaintiff's assignor was in possession of the 
insured property under a lease for five years and a contract 
for its purchase, at his option. The policy stated, * Held on 
contract; loss, if any, payable as interest may appear.” On 
August 17, 1898, the insured made a general assignment for 
the benefit of his creditors to the plaintiff. On September 4, 
1898, the insured property was destroyed by fire. It was ad- 
mitted upon the trial that the plaintiff was entitled to recover 
the face of the policy, if entitled to any recovery. 

The policy contained these provisions: “ This entire policy. 
unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if any change other than by the 
death of the insured take place in the interest, title, or posses- 
sion of the subject of insurance (except change of occupancy 
without increase of hazard), whether by legal process or judg- 
ment, or by voluntary act of the insured or otherwise, or if this 

* Decision rendered, March 26, 1901, 
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policy be assigned before a loss.” “This policy is made and 
accepted subject to the foregoing stipulations and conditions, 
and such other provisions, agreements, or conditions as may 
be indorsed hereon or added hereto; and no officer, agent, or 
other representative of this company shall have power to 
waive any provision or condition of this policy except such as, 
by the terms of this policy, may be the subject of agreement 
indorsed hereon or added hereto, and as to such provisions and 
conditions no officer, agent, or representative shall have such 
power, or be deemed or held to have waived such provisions or 
conditions, unless such waiver, if any, shall be written upon or 
attached hereto, nor shall any privilege or permission affect- 
ing the insurance under this policy exist or be claimed by the 
insured unless so written or attached.” 

The main question in this case is whether the general as- 
signment by the insured for the benefit of his creditors to the 
plaintiff, of the subject of the insurance, before the fire oc- 
curred, without the consent of the defendant indorsed upon 
the policy or added to it, made the policy void, under the pro- 
visions above quoted. The general assignment for the benefit 
of creditors made the plaintiff the trustee of an express trust, 
and by statute, so far as real estate was transferred, vested 
the title in the assignee, subject only to the execution of the 
trust: ‘ Real Property Law,” §$ 76, 80, c. 547, Laws 1896. 
The title to the personal property in like manner vested in the 
assignee, since in respect of personal property such would be 
the effect of the assignment in the absence of any statute to 
the contrary. As trustee of an express trust, the general as- 
signee may sue without joining with him the person for whose 
benefit the action is prosecuted: Code Civ. Proc., § 449. The 
plaintiff contends that the action is for the benefit of the 
assignor. Assuming, without deciding, this to be true, the 
general assignment made a change in the title of the assignor. 
Before the assignment he was absolute owner of his own in- 
terest in the subject of the insurance; after the assignment 
the assignee was vested with the title thereto, subject to the 
execution of the trust, and the assignee was a cestui que trust 
as to a possible balance remaining after the claims of credit- 
ors had been satisfied. Within the letter of the provision of 
the policy, a change was made in the title and interest of the 
assured: Perry vs. Insurance Co., 61 N. Y., 214. The case 


cited was an assignment in bankruptcy by the register to the 
Vou. XXX.-29. 
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assignee selected by the creditors after an adjudication in in- 
voluntary proceedings declaring the insured a bankrupt. In 
such a case the bankruptcy proceedings result in discharging 
the debtor from his debts, while in the case before us such dis- 
charge is not made except by full payment; but we do not 
think this distinction material. In both cases the assignee is 
a trustee for the purposes of that trust, and, if by an unex- 
pected rise in values the assets in either case should leave a 
surplus after payment of the debts, we do not doubt the 
debtor would be entitled to it. In framing this provision, the 
insurer has in mind the moral risk, which experience shows is 
not the same with all persons, and which may change with a 
change of circumstances. This is material, and, we think, 
brings this kind of change of title within the spirit of the pro- 
vision. The policy is, therefore, void, unless saved by estop- 
pel or waiver: Moore vs. Insurance Co. (141 N. Y., 224), and 
cases there cited. 

Each party moved for a verdict, and the court thereupon di- 
rected a verdict for the plaintiff. We must, under the de- 
fendant’s exceptions, ascertain whether there is any evidence 
to support the finding of waiver or estoppel. The defendant’s 
agent, we may assume, had the power, by a proper writing in- 
dorsed upon the policy, to give the defendant’s consent to the 
change of title or to waive its objection to it. 

The premium upon the policy was $40, $20 of which were 
paid when the policy was issued. The remainder was not paid 
before the fire. The assignor testified that after the agree- 
ment, and before the fire, at the request of the assignee, he 
saw the defendant’s agent, and told him that he had made a 
general assignment to the plaintiff; that the plaintiff wanted 
the insurance kept good; that plaintiff said he would pay the 
balance of the premium. The witness told the agent that he 
did not have the policy with him, because it was locked up in a 
safe which he could not open. The agent replied, “I will. see 
that the insurance is all right,” and to the effect that the as- 
signee should have the benefit of it. This falls short of the 
facts which sustained the policy in Manchester vs. Assurance 
Co., 151 'N. Y., 88. In that case the agent agreed to make the 
necessary indorsement, and failed to do so, although the policy 
was within his reach for the purpose. The promise, under the 
circumstances, was held to be either the equivalent of an oral 
eontract for further insurance, or an estoppel precluding the 
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defendant from asserting its own breach of performance. The 
case before us is not unlike Baumgartel vs. Insurance Co. (136 
N. Y., 547), in which the agent, when informed by the insured 
that he had obtained other insurance for $1,000, answered, 
“All right, I will attend to it,” and we held this was not a com- 
pliance with the terms of the standard policy, or waiver of 
them, but, at best, but a promise to make the proper indorse- 
ment when the policy should be presented to the agent,—an 
event which did not occur in that case or in this. We have 
recently affirmed, upon the opinion below, a judgment in favor 
of this plaintiff against another company which had issued a 
policy upon the same property: Northam vs. Insurance Co., 
45 App. Div., 177; Id., 165 N. Y., 666. The defendant relied 
upon the same general assignment without waiver or approval 
indorsed upon the policy or added to it. But in that case the 
assignee, after the assignment, although he did not present 
the policy to the agent, did pay him $15, the unpaid portion of 
the premium, upon the agent’s representation that, in such 
case, it would be all right, and the policy would continue; the 
agent also giving to the assignee a receipt stating it to be for 
the balance of the unpaid premium upon the policy. We held 
that the defendant was equitably estopped from interposing 
the condition of the policy. Moreover, the fact might have 
been found that the receipt was given to be added or attached 
to the policy. The facts upon which that case was upheld 
illustrate the defects of the one before us. The judgment 
must be reversed, and a new trial granted; costs to abide the 
event. 

Parker, C. J., and Gray, O’Brien, and Werner, JJ., concur. 
Haight and Cullen, JJ., dissent. Judgment reversed, ete. 
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SUPREME COURT OF MICHIGAN. 


HAPEMAN 
v8. 


CITIZENS’ MUT. FIRE INS. CO. or Kent, 
ALLEGAN, AND OTTAWA COUNTIES.* 


A policy insured live stock ‘against oeine anywhere in Kent, Allegan, and 
Ottawa Counties. Situated in Allegan County, Michigan, on section 5, 
in the township of Heath.” 


Held, That the live stock were covered while anywhere in the three counties, 
and not simply on the farm designated ; and where a barn in which horses 
had been placed overnight by the owner, who was driving away from 
home, was struck by lightning and was burned, their destruction through 
the fire was a loss by lightning within the policy. 


Error to Circuit Court, Allegan County; Philip Padgham, J. 


Statement of facts by Grant, J. 


Plaintiff, a farmer, secured a policy of insurance in the de- 
fendant company, which contained the following provision: 
“ Live stock, carriages, harnesses, and farm implements, $200. 
Stock insured against lightning anywhere in Kent, Allegan, 
and Ottawa Counties. Situated in Allegan County, Mich., on 
section 5, in the township of Heath.” Plaintiff had driven 
away from his home on business, and stopped overnight at the 
house of one Burnip, a relative. During the night the barn 
was destroyed by fire, and the horses burned in it. The main 
issue of fact in the case was whether the barn was struck by 
lightning, and thereby set on fire. The jury found with the 
plaintiff on this issue. Defendant moved for a new trial, 
which was denied. 


Taaaart & Taaeart (F. H. Williams of counsel), fur Appellant. 
Wixes & Horrman, for Appellee. 


Grant, J. (after stating the facts). 
1. It is first urged that the insurance upon the property in 
question did not extend beyond the farm. Counsel for de- 
fendant say: “It [the policy] does not describe any one arti- 
cle, animate or inanimate, that from the description could be 
identified, other than by its location upon plaintiff’s farm.” 
“Decision rendered, March 26,191.22 2 
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We find no reason in this contention. The term “live stock ” 
includes horses, which are found on every farm in Michigan. 
To sustain defendant’s contention would result in negativing 
that provision of the policy expressly insuring such stock 
against lightning anywhere in the three counties named. 

2. It is urged that if the horses were destroyed by fire result- 
ing from the lightning, and were not killed by a direct stroke 
of lightning, defendant is not liable. An instruction to this ef- 
fect was refused, the court holding that if the horses were 
destroyed by fire which was immediately caused by the light- 
ning, or by the lightning itself, defendant was liable. The in- 
struction was correct. The policy included loss from light- 
ning, whether the horses were killed by the lightning, or by a 
fire the immediate result of the lightning. This policy per- 
mitted and covered insurance upon the live stock when in 
legitimate use in any part of the territory covered by the 
policy. It is common for parties driving in the public high- 
way, when overtaken by a storm, to drive into sheds or barns 
for temporary protection. It is common for farmers to ex- 
change works, and also for a farmer to hire out with his team 
to work for other farmers. The policy contemplates that 
stock thus situated is within its protection. In most cases, 
where such buildings are struck by lightning, and a fire imme- 
diately follows, it would be impossible to tell whether the 
animals were killed by the lightning or by the fire resulting. 
Neither the statute under which the defendant was organized, 
nor the terms of the policy, contemplate that, under such cir- 
cumstances, a party injured must show that the animals were 
killed by lightning. 

Judgment affirmed. The other justices concurred. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FIFTH CIRCUIT. 


UNION MUTUAL LIFE INS. CO. 
v8. 


PAYNE ET AL.* 


Where the defense in case of suit on a life policy is suicide, the burden of 
proof is on the company, and the burden is not changed by the fact that 
suicide was stated by the plaintiff as the cause of death in the proofs ot 
death. Such statement is not conclusive. The plaintiff is obligated 
only to prove death. She may have been mistaken as to the cause. The 
proofs are simply evidence to be considered by the jury. 


A policy provision against self-destruction, sane or insane, does not apply to 
an unintentional self-destruction which is accidental. 


Summary of the decision by the Editor of Insurance Law Journat. 

The only questions before the court for decision were raised 
by the following four assignments of error :— 

“(1) The court erred in refusing to give the first special 
charge asked by the defendant, and being as follows; viz.: 
‘Under ordinary circumstances it is true that, if there be a 
doubt whether the death of a person assured was the result of 
accident or suicide, this doubt must be solved in favor of the 
theory of accident. But in this particular case the plaintiff, 
Myra A. Payne, having in her proof of death stated to the de- 
fendant company that the death of James B. Payne was “ self- 
destruction,” it is incumbent on her to satisfy the jury that in 
this statement she was mistaken, and that death was the 
result of assassination or accident.’ 

‘(2) The court erred in refusing to give to the jury the sec- 
ond special charge requested by the defendant, being as fol- 
lows: ‘The uncontradicted testimony shows that James B. 
Payne died on the morning of December 23, 1893, from the 
effects of a pistol-shot wound which entered his head at the 
right temple. Among other testimony, there has been intro- 
duced before you a certain paper called “ Proofs of Death,” 
which the plaintiff, Myra A. Payne, caused to be delivered to 
the defendant company in January, 1894. You are instructed 
that said proofs of death were intended to be acted on by the 
defendant company, and upon their truth the company had the 

* Decision rendered, Nov. 20, 1900. 
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right to rely; and, unless corrected for mistake, the plaintiffs 
in this case are bound by the statements made in said proofs 
of death. Good faith and fair dealing require that the plain- 
tiffs should be bound by the representations deliberately made 
in the proofs of death until it be shown that such representa- 
tions were made under a misapprehension of facts, or in igno- 
rance of material matters subsequently ascertained.’ 

“(3) The court erred in refusing to give to the jury the third 
special charge asked by the defendant, being as follows; viz.: 
‘If the jury believe from the testimony that J. B. Payne came 
to his death by his own act,—shooting himself with a pistol,— 
and if, when he shot himself, he was either sane or insane, and 
so did the act intentionally or unintentionally, the plaintiffs, 
being bound by the condition expressed in the * * *  arti- 
cle of * Rights,” on the second page of the application, which 
is a part of the policy sued upon, cannot recover, and you wili 
return a verdict for the defendant.’ 

“(4) The court erred in its general charge to the jury in giv- 
ing all that portion in reference to the facts pleaded and relied 
on by plaintiffs to show that the immediate cause of the death 
of said James B. Payne was not ‘ self-destruction,’ but that the 
said James B. Payne was assassinated, or that his death was 
the result of an accident; and in reference to the statement 
made by Myra A. Payne to the defendant that the remote 
cause of the death of J. B. Payne was nervous depression, ag- 
gravated by grippe, and that the immediate cause of the death 
of J. B. Payne was self-destruction, which portion is as fol- 
lows; viz.: ‘ You are instructed that, if Mr. Payne’s death 
was the result of a gunshot wound self-inflicted, and inten- 
tionally so, that this is a bar to a recovery in this case, and you 
will find for the defendant. By the term “ self-destruction,” 
as used in this contract, is meant where the party intends to 
take his own life intentionally. It does not cover, in my opin- 
ion, a case where death may be caused by the hand of the in- 
sured party where the injury is accidental, and not intention- 
ally inflicted. Therefore, in this case, you will determine the 
question between the parties as to this issue, and determine it 
from all the evidence offered both on the part of the plaintiff 
and on the part of the defendant. Was Mr. Payne’s death the 
result of a gunshot wound intentionally inflicted with intent to 
take his own life? If you find, as a matter of fact, that it was 
so inflicted, and with such intent, you will find for the defend- 
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ant. But if you find from the evidence that it was accidental 
killing, assassination, or that his death came about from any 
cause other than a self-inflicted wound, you will find for plain- 
tiff. Plaintiff having introduced ber policy and proof of the 
death of the deceased, James B. Payne, that would, prima facie 
entitle the plaintiff to recover the amount of the policy. And, 
the defense of self-destruction being interposed by the defend- 
ant, it becomes an affirmative defense, and places the burden 
on defendant to establish by a preponderance of the evidence 
the defense thus asserted. In other words, the burden of 
proof rests upon defendant to establish by a preponderance of 
the evidence the fact that the exception in the policy applies; 
that is, that the death of the deceased was the result of a self- 
inflicted and intentional wound with intent to take his own 
life. The proofs of loss introduced in this case in which Mrs. 
Payne stated or is purported to have stated that the death of 
the deceased was caused by suicide, or words to that effect, 
upon that you are instructed that you have heard all the evi- 
dence in this case. It does not appear that the defendant relied 
upon these statements, or parted with any right by reason of 
them, or was misled by them; and therefore it is a question of 
whether or not Mrs. Payne is bound by these statements. 
You are instructed that she has the right to introduce proof 
to show whether or not she stated a fact she knew, or some- 
thing that she was informed of. You have heard her state- 
ment that she saw her husband’s dead body, and did not see 
any wound or pistol, and had seen none when the proofs of loss 
were filled out and signed by her, and that she had no personal 
knowledge of the manner of her husband’s death. What I 
mean is that she only gives her information from other parties 
as to the death being caused by a gunshot wound. If you be- 
lieve that explanation to be true, and that those were the cir- 
cumstances under which she made the proof of loss, the fact 
that the proof of loss contains the statement that he came to 
his death by suicide would not conclude her in this case. You 
might consider it simply as a circumstance in the case, in con- 
nection with other evidence, in determining the main question 
of whether it was a self-inflicted and intentionally inflicted 
wound with the intent to take his life. That is the sole ques- 
tion for your determination, as I view this case. In determin- 
ing that question you have the right to look at the conditions 
surrounding the party to ascertain a motive or want of motive. 
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You have the right to consider in the course of human affairs 
whether a party who is in the enjoyment of wealth, whose 
business is good, whose marital relations are pleasant, and 
things of that kind, whether he would intentionally take his 
own life or not. You have also the right to look at the condi- 
tion of the man to decide whether such condition did exist, or 
whether such a state of affairs existed, that he probably or 
likely took his own life. These are questions that you can con- 
sider in arriving at a solution of the question. No person saw 
the act committed. No one can speak from personal knowl- 
edge as to how it occurred, and you are to determine that from 
the evidence as gleaned from the witnesses by considering the 
motives that impel people to such an act, and from these mat- 
ters determine the question of whether it was self-inflicted, 
with intention to take his own life, or whether it was acci- 
dental, or the result of assassination. As already stated, if it 
was intentionally inflicted, it debars recovery, and your ver- 
dict will be for defendant. If it was not self-inflicted, and 
the burden of proof fails to establish to your mind that it was 
self-inflicted with the intention of taking life, your verdict 
should be for the plaintiffs.’ ” 

The refusal of the court below to charge as requested, and 
the charge as given, were sustained, on the grounds indicated 
in the syllabus. 
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Supreme Court of Louisiana. 


SUPREME COURT OF LOUISIANA. 


BOYNTON 
ve. 


EQUITABLE LIFE ASSUR. SOC.* 


In an action to recover the amount of a policy of insurance, the defense of 
suicide, to avail the company, must show that every reasonable hypothe- 
sis of accidental death is excluded by the evidence. The insured was 
alone, and was found dead from a gunshot wound, which may have been 
accidentally inflicted. 


On two occasions the insured took opiates, which caused him to be ill. This 
was some time prior to his death. It does not follow that they were 
taken with suicidal intent. They may have been taken to relieve pain. 
Those who attended the deceased in these illnesses did not seem, at the 
time, to have suspected that the drugs were taken with suicidal intent. 


The jury of the vicinage and the district judge, who heard the testimony and 
witnessed the handling of a similar gun to the one the insured was hand- 
ling at the time of his death, came to the conclusion that the plea of 
suicide was not sustained. 


This court did not find ground sufficient to set aside the verdict and judgment. 
Appeal from Judicial District Court, parish of Caddo. 


Wise & Hernpon, for Appellant. 
Tuomas Friercuer Betx, for Appellee. 
Breavx, J. 

Plaintiff claims the amount of a policy issued by the defend- 
ant on May 24, 1893, for $5,000. He was the beneficiary named 
in the policy. Defendant’s answer admits that the company is- 
sued the policy, denies that the premium had been paid, and 
sets up the plea of the intentional suicide of the insured. De- 
fendant has abandoned the plea of failure of the insured to 
pay the premium. Between 7 and 8 o’clock on the morning of 
March 13, 1894, A. Boynton, after having taken breakfast with 
his family, consisting of four children,—a boy aged sixteen, a 
girl aged eighteen, and two others aged eleven and five, 
respectively —and to whom he had talked pleasantly during 
the meal, left the breakfast table at which his children were 
still seated, and went into another room of the house. <A few 
minutes after, a report of a gun was heard. The eldest son 
was the first to enter the room, and was closely followed by his 
eldest sister. The father was found sitting in a straight, high- 


* Decision rendered, March 5, 1901. Syllabus by the Court. 
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backed, armless chair, leaning back. He was not conscious. 
He was taken from the chair and placed upon the bed in the 
room in which he was. His daughter removed his shoes from 
his feet. The son is not certain, but thinks he saw the gun, 
when he came into the room, lying across his father’s leg, with 
the muzzle turned towards the right, in a direction opposite 
to that in which he was leaning. The gun was a simple single- 
barrel, 32-inch shotgun. The thumb catch of the hammer was 
broken. The son had, some time prior, tied a string around 
the hammer, by which it could be cocked. The father and the 
son had been in the habit of shooting rats with it, around the 
house. The son had left it loaded the previous day, but it was 
not his habit, after using it, to leave it loaded. The gun was a 
“ trick gun,” it seems, and required, as we understand it, some 
knowledge of its peculiarities to shoot it. We are informed 
by the testimony that the deceased had not met with any 
severe misfortune in his immediate family, except the death 
of his wife about three years before, and that he was a kind 
father. He was forty-seven years old, and was in good health. 
His only ailment at the time was that he had neuralgic head- 
aches. The defendant introduced testimony to prove that 
twice on former occasions the insured had sought voluntary 
death. The first attempt, it was contended, was of a date 
some months previous to his death. He bought some mor- 
phine from a drug store near his home, and said to the owner 
something about his going to use it to kill himself. On cross- 
examination, the witness, who is a merchant, and sells medi- 
cines, changed and altered this part of his testimony; saying 
that the deceased said that this would about answer his pur- 
pose, or about do the work. The witness added, “1 had no 
idea, though, that he meant what he said.” On another occa- 
sion he went to a boarding house in Shreveport, and asked for 
a room to himself for the night, as he wished a quiet night’s 
rest. He was heard groaning during the night, and a physi- 
cian was called in by the proprietress of the boarding house. 
The next day she inquired of him how he was. He replied that 
he was feeling very well, and said: “ Why did you send for a 
doctor? I wanted to die.” His family troubles were more 
than he could bear, so he is reported to have said. The testi- 
mony leads to the inference that his family troubles grew out 
of the conduct of his two brothers, who were, a few months 
before his death, charged with larceny, and were forced to 
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leave the State to avoid a criminal prosecution. Upon evi- 
dence of which the foregoing is a summary, defendant seeks to 
have the judgment reversed. 

The impression of the young son as to where the gun was 
when he entered the room, after hearing the fatal shot, we 
take as being correct. In our view, it does not necessarily 
follow that the deceased put an end to his own life intention- 
ally. The son said that it was not usual to let the gun remain 
loaded, but that it was loaded the previous day after he had 
used it. The deceased may have taken it up, not knowing that 
it was loaded, and may have handled it as one sometimes 
handles an unloaded gun. There is nothing suggesting inten- 
tional suicide by one in taking up a gun. It may have been 
that he intended to use it for an entirely proper purpose. The 
freaks of a gun, when not carefully handled, are sometimes 
wonderful. We do not consider that the gun which deceased 
had, from the description of it, was entirely safe, even when 
prudently handled. The string spoken of as tied around the 
broken hammer is suggestive of danger when the gun was 
thoughtlessly taken up for any purpose. The theory of sui- 
cide is not the only one to be inferred from the testimony. 
Other conclusions may be arrived at equally as agreeable to 
reason. 

Defendant contends that the suicidal intent was made evi- 
dent at least twice, not long prior to his death, as we have 
noted in the statement of the facts,—once at his farm home, 
and the next time in Shreveport. If we weigh his conduct 
indicating a desire to live on the one hand, and the acts which 
defendant alleges were indicative of his desire to end his life 
on the other, the conclusion, we think, would be in favor of his 
desire to live. This is not, it may be said, a correct test, for 
the reason that the least intent to take one’s own life is of 
more moment and more serious than days and years passed 
without the least manifestation of suicidal intent. It is true, 
we know, that the desire to destroy one’s self is hardly com- 
parable with the desire to live, as made manifest by wish and 
intention. But here these manifestations of an intent to com- 
mit the suicide are not established with any great degree of 
certainty. At the time so little.was thought of them that no 
one seems to have suspected anything of the kind. It was 
only after death that they were recalled from the oblivion to 
which they had been relegated. These incidents were not tes- 
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tified to by the witnesses as if they had considered that he had 
intended to put an end to his life. Turning to the other,—the 
natural desire to live,—there are 3 great many considerations 
which may be taken into account as rebutting entirely the 
incidents before stated. We are informed that he was an 
active and industrious man, kind and affectionate to his chil- 
dren, who, in return, felt the regard and affection due him. 
He was not annoyed by debt, or anything else which would 
have a tendency to embitter one’s life. This suit proves that 
he had at least one brother, in addition to his children, for 
whom he must have entertained regard. While, as a self- 
respecting man, he was doubtless greatly annoyed by the 
charges brought against two of his brothers, that was not, of 
itself, enough to drive a man to extreme desperation. Some 
time had elapsed since the charges had been brought against 
these two brothers, during which he did not refer to it as cause 
which was driving him to the commission of such an act as 
suicide. We are of the opinion that our decree is amply sus- 
tained by the decisions in Leman vs. Insurance Co. (46 La. 
Ann., 1189); and in the case of Denechaud vs. Trisconi, 26 La. 
Ann., 404. The evidence does not exclude the theory that the 
death was accidental. 
For these reasons the judgment is affirmed. 
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Supreme Court of Pennsylvania. 


SUPREME COURT OF PENNSYLVANIA. 


NEEDY 
v8. 


GERMAN AMERICAN INS. CO. or New York.* 


A policy clause providing for the ascertainment of the amount of loss by 
appraisers is revocable, and where it was questionable whether the agree- 
ment for an appraisement, as signed by insured, contained the name of 
the company’s appraiser, and various hindrances delayed the appraise- 
ment, an action begun by insured was a revocation. 


Appeal from Court of Common Pleas, Franklin County. 


W. J. Zacnarias and W. Russ Gittan, for Appellant. 
O. C. Bowers and Cuartes Watter, for Appellee. 


McCo.uvm, J. 

“The court below being of opinion that the clause in the 
policy providing for the ascertainment of the amount of the 
loss by appraisers was revocable at the pleasure of either 
party, and that the bringing of suit by the plaintiff was an 
effectual revocation by the assured, rejected our offer of evi- 
dence. This is the error, and the only error, complained of.” 
The above quotation from the printed argument in the appel- 
lant’s paper book presents the only question for consideration 
in the case. It is in substantial conformity with the assign- 
ment of error, as will readily appear in an inspection of the 
latter. A specification herein of the numerous delays occa- 
sioned by the action of the special agent of the defendant com- 
pany is deemed unnecessary. It sufliciently appears in the 
uncontradicted testimony of Needy. It is evidenced, inter 
alia, by sixteen letters addressed by the agent to Needy, be- 
tween the 25th of December, 1897, and the 29th of March, 1898, 
which were presented and considered on the trial, but have 
not been printed in the company’s paper book. The letters 
showed, in part, at least, the delays caused as aforesaid, and 
they may have contributed, to some extent, at least, to the re- 
vocation of the agreement. The appraisal agreement appears 
to have been signed on the 12th of March, 1898, and John P. 
Boyle was appointed by the defendant company as one of the 


* Decision rendered, Jan. 7, 1901. 
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appraisers. Needy, the trustee, appointed Welty as the other 
appraiser more than two months previous thereto. The com- 
pany’s special agent sent to Needy a blank form of arbitra- 
tion, naming William Lanahan as appraiser, and requested 
Needy to name one. This he did as above stated. A short 
time after that the company’s special agent notified Needy 
that Lanahan could not serve. He next named Cunningham 
for the place, and he, like his predecessor, discovered that he 
was unable to serve. It may be that other parties were named 
for the place previous to the appointment of Boyle, but, if so, 
they were not mentioned in Needy’s testimony. To this we 
may add that, according to Needy’s testimony, he never signed 
the agreement with Boyle’s name init. The appraisers named 
in the agreement were unable to agree upon an umpire, and 
the result was that, inasmuch as the clause in the policy pro- 
viding for the ascertainment of the amount of the loss by ap- 
praisers was revocable, the suit instituted on the 2d of April, 
1898. was an effectual revocation by the assured. We have 
failed to discover error in the charge of the court, or in its rul- 
ings upon offers of evidence. The conclusion arrived at was 
in strict conformity with the law applicable to the case. If 
authorities are needed to support it, a reference to the follow- 
ing cases ought to be regarded as sufficient: Gray vs. Wilson. 
4 Watts, 39; Mentz vs. Insurance Co., 79 Pa. St., 478; Assur- 
ance Co. vs. Hocking, 115 Pa. St., 407; Yost vs. Insurance Co., 
179 Pa. St., 381. In the case of Penn Plate Glass Co. vs. 
Spring Garden Ins. Co. (189 Pa. St., 255) our Brother Mitchell, 
referring to three of the last-mentioned cases in the preceding 
sentence, said, “ Suit by the insured without preliminary ap- 
praisement has been sustained because the agreement, being 
revocable, could not bind him.” Judgment affirmed. 
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Supreme Court of Texas. 


SUPREME COURT OF TEXAS. 


HUDSON 
v8. 
COMPERE Et AL.* 


The agent of a foreign company in Texas accepted the notes of insured to 
himself for the premiums, paying the latter in cash tothecompany. The 
company was afterwards found to be insolvent. 


Held, In a suit by the agent to recover on the notes, that the transaction was, 
in effect, a loan by him to the insured, and the failure of consideration by 
the company, though a ground for moving against it, did not make the 
notes to the agent void for want of consideration. 


Held, That where the company had complied with the law of the State the 
agent was not liable to refund a premium he had received, since such lia- 
bility under the statute only attaches in case of a company that has failed 
to comply. 


Cocxrett & Harpwicke and Turopore Mack, for Appellant. 
C. M. Curistenserry, for Appellees. 
: WItuiaMs, J. 

This case is thus stated by the Court of Civil Appeals: 
““Compere Bros. were local insurance agents at Abilene, Tex., 
representing nonresident fire insurance companies, among 
which was the Ft. Wayne Insurance Company of Ft. Wayne, 
Ind., which was acting under due permit to do business in this 
State. Compere Bros., as such agents, solicited Isaac Hudson 
to take out insurance on certain gin property owned by him. 
The terms as to payment of premium having been stated by 
Compere Bros. to be cash, and Hudson not having the cash 
with which to pay such premium, it was agreed that Hudson 
would insure said property as solicited; that Compere Bros. 
should, for him, advance to the company the cash necessary 
for the payment of the premium, and in consideration of such 
advance accept Hudson’s notes. The selection of the com- 
pany in which such insurance should be taken was left to said 
agents. Compere Bros. thereupon, as agents, issued to Hud- 
son a policy of insurance upon his said property in the com- 
pany above named, and forwarded to the company the cash 
(less commission) required as payment for the premium, in 
consideration of which Hudson executed and delivered to 
Compere Bros. two notes, for $112.50 each, payable to appel- 

* Decision rendered, March 25, 1901. 
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lees, maturing, respectively, October 23 and November 23, 
1899, the same representing the amount of the required pre- 
mium, both parties acting in good faith. But it appeared 
that, within a short time after the policy was issued and the 
premium remitted, as stated, said insurance company was 
placed in the hands of a receiver, it, in fact, being insolvent at 
the date of the issuance of the policy, but such insolvency 
was unknown to either Compere Bros. or to Hudson. No loss, 
in fact, occurred under the policy, but, had there been one, 
Hudson could have recovered nothing on his policy by reason 
of the insolvency of the company, as stated. The cause was 
tried April 12, 1900, the policy expiring September 23, 1900. 
The permit to do business in Texas was revoked by the insur- 
ance commissioner of Texas on October 28, 1899, the policy 
and notes ‘being dated September 23, 1899. At the maturity 
of said notes, Hudson having refused payment thereof, Com- 
pere Bros. instituted this suit in the County Court of Taylor 
County against Hudson to recover thereon. Hudson was duly 
made party defendant, and pleaded in defense of the suit a 
total want and failure of consideration arising out of the in- 
solvency of the insurance company, as above stated. The trial 
below resulted in a judgment for Compere Bros., which, on ap- 
peal to this court, was affirmed upon a former date, and the 
cause is now pending before us on motion for rehearing. The 
sole question of law arising upon the facts stated, and which 
we hereby certify ‘to your honors, is, did such facts support 
said plea of a total want of consideration and failure of con- 
sideration as against the premium notes mentioned in the 
hands of said original payees?” 

There can be no doubt that there was a consideration for 
the note when it was given, and we think it equally clear that 
the consideration has not failed. The money advanced by 
appellees to pay the premium was a loan to appellant, and for 
this the note was given. The contract of insurance was be- 
tween appellant and the company, and was completed by the 
payment of the premium and delivery of the policy. It has 
been held that a note given to an insolvent company for the 
premium on a policy is without consideration, and cannot be 
enforced: Insurance Co. vs. Smith, 63 Ill., 187. It may be 
conceded, for the sake of argument, that this is correct, and 
also that, under proper circumstances, the insured would have 


a cause of action against such a company to recover back a 
Vou. XXX.—30. 
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premium actually paid, and still it would not follow that such 
an action would lie against an agent, through whose hands the 
premium had passed, after it had been paid over to the princi- 
pal. With some exceptions not applicable here, the rule is 
that an agent receiving money for his principal, and paying it 
over to him, cannot be made liable for its return, although the 
principal should be so liable: Story, Ag. (9th Ed., § 300), and 
authorities cited in note. 

It is also a general rule of the law that the agent is not per- 
sonally bound upon the contracts made in the name of his 
principal: Story, Ag., §§ 261, 263. These principles control 
this question. Appellant borrowed the money from appellees 
with which to pay the premium, and is, therefore, liable on the 
note, unless appellees are bound, because of the insolvency of 
the principal, to make restoration. The company being au- 
thorized to do. business in this State, it, and not its agents, 
became bound upon the contract of insurance: Article 3095, 
Rev. St. The case stands: precisely as if appellant had paid 
the premium to the agents, and they had, in good faith, deliv- 
ered it to the principal. The agents, in such case, would not 
be bound for the return of the money, and it follows that their 
right to recover upon the note is as good as would be that of 
any other person from whom appellant might have borrowed 
it. The contention that the agents should be held to have 
warranted the solvency of the principal is inconsistent with 
the principles stated. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


McCANN 
v8. 


METROPOLITAN LIFE INS. CO.* 


A policy insuring the life of T. for the benefit of his daughter was issued to 
N., who ald thee premiums and afterwards gave it to the daughter. The 
policy subsequently lapsed, and he sued. to recover back the premiums 
on the ground that the policy was void ab initio, because, contrary to the 
rules of the company, it was not known to the insured and he had never 


signed the application, and the agent fraudulently represented that these 
were unnecessary. 


Held, That in the absence of evidence of fraud by N. he was entitled to re- 
cover the premiums. 


Held, That absence of insurable interest by N. did not make it a wager policy 
if he was to receive no benefit. 


Held, That whether N. was a party to the fraud was a question for the jury. 


Exceptions from Superior Court, Hampden County. 


James L. Donerty and Dantet E. Leary, for Plaintiff. 
J. B. Carroutt and W. H. McCurntocs, fur Defendant. 


Larturop, J. 

The defendant, in 1887, issued a policy of insurance in the 
sum of $500 upon the life of Timothy Sullivan for the benefit 
of Mary Sullivan, the daughter of Timothy. The policy was 
delivered to the plaintiff, who kept it for some time, and then 
delivered it to Mary Sullivan. He paid the premiums on the 
policy to the amount of $565, when payments ceased, and the 
policy lapsed. This action is brought to recover that amount, 
less $10 received as a dividend. The ground of the plaintiff’s 
claim is that the policy was void, and never attached, by rea- 
son of the failure to comply with certain rules of the company, 
which required that the person insured should have knowledge 
of the insurance, and should sign the application on the back 
thereof; and by reason of the fact that the agent of the de- 
fendant who led him to procure the insurance falsely repre- 
sented that the insurance would be valid without Timothy 
Sullivan’s knowledge. The plaintiff’s evidence was in accord- 
ance with his claim, and the case was brought within Fisher 


S Decision rendered, ‘Jan. 2, 1901. 
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vs. Insurance Co., 160 Mass., 386, and id., 162 Mass., 236. The 
plaintiff, therefore, would be entitled to recover unless he 
made a wagering contract, or was a party to the fraud of the 
defendant’s agent. There is nothing in the case to show that 
the plaintiff derived any benefit, either direct or indirect, from 
the transaction, so that it could not be ruled as matter of law 
that the transaction was a wager, or was other than a gift for 
the benefit of Mary Sullivan. The question whether there 
was fraud on the part of the plaintiff was one of fact, which 
should have been submitted to the jury, if the defendant 
raised the point. The defendant contends that there is no 
evidence that the alleged rules of the company contained in a 
book were authorized by the company. The book in question 
was brought to the plaintiff, with the policy, by an agent of 
the company. No objection was made at the trial to its ad- 
mission, and we do not consider that it is open to the defend- 
ant now to contend that the book and the rules were not au- 
thorized. The case differs from Sullivan vs. Insurance Co (174 
Mass, 467) for the reason that in that case the plaintiff did not 
pay the premiums, and no representation was made to her; 
while in the case at bar the plaintiff procured the insurance, 
and paid the premiums, induced thereto by the false repre- 
sentation of the defendant’s agent. Exceptions sustained. 
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SUPREME COURT OF ILLINOIS. 


HALEY 
v8. 


PRUDENTIAL INS. CO.’ 


The policy provided that if the insured died within three years on account 
of his own criminal act, the company would be liable only for the premi- 
ums paid. The insured was killed while attempting to escape from an 
officer who had arrested him for highway robbery. The company pleaded 
these facts and a tender of the premiums, and the court below found that 
death resulted from his own criminal act. 


Held, That the finding of fact was conclusive. 


Held, That the company, after pleading the tender, could not set up that the 
policy was void for misrepresentations. 


Held, That a claim for interest could not, for the first time, be set up in the 
Appellate Court. 


Appeal from Cook County Court. 


M. W. Rosryson and Herserr B. Rosinson, for Appellant. 
Hoyne, O’Connor & Horne, for Appellee. 


Wut, J. (after stating the facts). 

The Appellate Court, in pursuance of the statute in such 
case,.has found and recited in its final judgment as follows: 
“That George M. Haley died within three years from the date 
of the policy sued upon, and that his death resulted in conse- 
quence of his own criminal action.” This is a finding of the 
ultimate fact put in issue by the defendant’s second plea, set- 
ting up the foregoing condition in the policy, and is conclusive 
upon this court. It is not a question of law, as contended by 
appellant’s counsel, but at most but a mixed question of law 
and fact, and, therefore, not subject to review by this court: 
Hunter vs. Clark (184 Ill., 158); Cheney vs. Cross (181 IIl., 31); 
Meyer vs. Butterbrodt (146 IIl., 121), and cases cited. Upon 
this finding, nothing remains for us to do but to affirm the 
judgment of the Appellate Court. 

There is nothing in the finding of the Appellate Court, nor, 
as we understand, in the record, upon which to base the con- 
tention of the insurance company that it was not liable for the 


* Decision rendered, Feb. 20, 1901. 
The facts are sufficiently stated in the Syllabus.—[Ep. Ins. L. J. 
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amount of the premiums paid, and for which that court gave 
judgment. The condition in the policy says, in effect, that, 
even though the assured may die in consequence of his own 
criminal action, the company shall be liable for the amount of 
the premiums paid on the policy; and the second plea not only 
recognizes that right of recovery, but avers that defendant is 
willing and has offered to pay that amount; namely, $318. 
The cross error assigned by appellee is, therefore, without 
merit. 

It is lastly insisted by the appellant that, if only the amount 
of the premiums paid can be recovered, error was committed 
by the Appellate Court in not allowing interest on the moneys 
paid from time to time, constituting this sum. This question 
was not presented to the Appellate Court, and cannot be 
raised in this court in tlie first instance: Case vs. Phillips, 182 
Tll., 187. As there is nothing in the record to show that the 
Appellate Court passed on the right of the plaintiff below to 
recover interest, or that it was even asked to do so, it is im- 
possible for us to say it committed error in that regard. The 
judgment of the Appellate Court will be affirmed. 

Judgment affirmed. 





1901.} Kitching vs. Germania Fire Ins. Co. 


LOWER COURT DECISIONS. — 


MEANING OF ADDITION. 
Supreme Court of New York. 


GEORGE KITCHING, Plaintiff, 
v8. 


GERMANIA FIRE INS. CO., Defendant.* 


The policy insured furniture ‘‘ while contained in the brick building and 
additions occupied as storage warehouse, situate Nos. 149-151 Columbus 
Avenue.” 

Held, That a building in the rear of the premises so designated, fronting on 
another street and separated ~~ three feet from one of the insured build- 
ings, but connected by an inclosed passageway and used in connection 
with the main building as a storage warehouse, was an addition within 


the policy. 


Henry H. Man, for Plaintiff. 
Ernest Hatt, for Defendant. 
Cuartes E. Rusuwore, Esq., Referee. 

This action is brought upon a standard policy of fire insur- 
ance to recover a loss to household furniture sustained by the 
plaintiff, and is dependent upon the construction to be given 
to that portion of the policy which describes the premises 
where the plaintiff's goods were stored, which reads as fol- 
lows :— 

All while contained in the ——— story brick building and 
additions, occupied as storage warehouse, situate Nos. 149 
and 151 Columbus Avenue, this city. 


It appears that the Columbia Storage Warehouse Company, 
prior to, and at the time of the fire, conducted a storage busi- 
ness in three buildings, referred to in the testimony, and in the 
diagram placed in evidence as buildings “A,” “B” and “ C.” 

The buildings “ B ” and “ C ” are numbered respectively 149- 
151 and 153-155 Columbus Avenue, New York City, and, in 
addition to the frontage on Columbus Avenue, the building 
“C” extends for a considerable distance along the southerly 
side of Sixty-seventh Street. 


* Decision rendered, Feb., 1901. 
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The building “A” fronts on Sixty-seventh Street (numbered 
60-62 on that street), and is directly in the rear of the buildings 
“B” and “C,” the westerly wall of “A” immediately adjoin- 
ing the easterly wall of the building “C,” but is separated 
from the easterly wall of the building “ B ” (which building is 
not quite as deep as “ C”) by a space of three feet. The two 
buildings “A” and “B” are connected, however, by an in- 
closed corrugated iron passageway on the first floor, about 
three feet four inches in width, permitting convenient pas- 
sage of people and of articles of moderate size. Goods of a 
bulky nature, such as household furniture, are received into 
building “A” through an entrance on Sixty-seventh Street. 

This building “A” is a brick structure, erected in the year 
1891. “B” and “C” are modern fireproof brick buildings, 
constructed in the years 1893 and 1894, respectively. The 
general offices and main entrance of the warehouse company 
are in the building “ B,’” No. 149-151 Columbus Avenue. The 
rates of storage in “B” and “C” were higher than in “A,” 
which fact was communicated to the plaintiff. The rates of 
insurance, on the other hand, were higher in “A” than in “ B” 
and “C,” being $1.40 per hundred in the former, and forty 
cents per hundred in the two latter buildings. The policy in 
suit provides for the latter rate, but this difference in the rate 
was not known to the plaintiff. The plaintiff's goods were 
stored in the building “A,” which was alone affected by the 
fire. They were received into the building through its Sixty- 
seventh Street entrance. 

The policy of fire insurance under consideration was issued 
by the defendant on the 10th day of May, 1900. Whether any 
representations or statements were made by the plaintiff as to 
the precise building in which his furniture was stored does not 
appear. Good faith on both sides is, however, conceded. 

The defendant justifies its refusal to pay the loss on the 
sole ground that the plaintiff’s furniture was not stored on the 
property described in the policy, inasmuch as it is contended 
that building “A” was not “situate No. 149-151 Columbus 
Avenue,” nor was it an addition thereto. 

It is common experience that where a series of connected or 
closely related structures are used by a single concern for the 
same general purpose, the designation of the main or princi- 
pal building in which the offices of the company are located 
generally serves to identify the entire group: Pettit vs. State 
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Ins. Co., 43 N. W. Rep., 378; Sampson vs. Security Ins. Co., 133 
Mass., 49; Blake vs. Exchange Mut. Ins. Co., 12 Gray, Mass., 
265. 

The defendant seemed to recognize this method of identifi- 
cation when it referred to the “ brick building and additions 
occupied as storage warehouse” as “situate Nos. 149-151 
Columbus Avenue.” The building “'C ” is referred to in the 
case as Nos. 153-155 Columbus Avenue. If it is to be regarded 
as an addition to building “ B,” as defendant claims, then, 
clearly, it is not physically “situate Nos. 149-151 Columbus 
Avenue,” and yet it is conceded by defendant that it is covered 
by the terms of the policy. 

The evidence shows the occupation by the warehouse com- 
pany of but two storage buildings besides the building “ B,” 
both of which were so connected with it that ready access 
could be had from one to the other through ordinary means, 
and without going into the open air. The use of the plural 
word “ additions ” in the policy necessarily implies the exist- 
ence of more than one, and, inasmuch as there were but two 
buildings connected with the building “ B,” 149-151 Columbus 
Avenue, and as effect must, if possible, be given to every word 
used (Kratzenstein vs. Western Ins. Co., 116 N. Y., at p. 57), it 
seems that the conclusion is inevitable that they were both in- 
tended to be included in the description. 

The fact that the insurance company differentiated in its 
rates as between the buildings fronting on Columbus Avenue 
and the rear building “A,” and that the amount exacted in the 
policy was that which applied to the former buildings, does 
not, in my opinion, affect the conclusion, in view of the igno- 
rance of the plaintiff of such difference in rates. If the defend- 
ant desired to avail itself of the higher rate, it had it in its 
power, and it was its duty, to inquire of the insured in which 
building of the group his goods were stored, and to state such 
specification in the policy. That the insurance company un- 
derstood that the goods were not necessarily in the particular 
building Nos. 149-151 Columbus Avenue, is shown by the use 
of the words “and additions ” thereto, including therein not 
only the additional building, Nos. 153-155 Columbus Avenue, 
but any other addition that might exist. 

It is not claimed that the insurance company did not know 
that the rear building “A” was used for storage purposes by 
the warehouse company. 
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If it were intended to limit the insurance of goods stored in 
either of the Columbus Avenue buildings “B” and “ C,” the 
description should have been sufficiently specific to have been 
so understood by the insured, and at least the word “ addi- 
tion,” instead of the plural form should have been adopted. 
It was the insurance company that prepared the contract. 

There is, however, no doubt in my mind that the rear build- 
ing “A” may properly be described as an addition to the main 
building “ B,” although it was a distinct structure. An addi- 
tion is the combining of two independent things capable of 
being considered together so that they become a completed 
whole, but there is not necessarily involved such a merger that 
they lose their separate identities, as it is usual that things 
which may be added together are naturally susceptible of 
separation. 

The fact that the rear building was constructed prior to the 
Columbus Avenue buildings would not interfere with its be- 
coming an addition to the latter, as an old thing may well be 
added to a new one; and it is usual to refer to the subordinate 
or inferior thing as being added to the dominant or superior, 
irrespective of the age of either. The fact that the two 
structures had not a roof or walls in common, and that a space 
intervened between them, does not affect the relation of the 
rear building to the front building as an addition thereto, in 
view of the connection that had been made between them by 
the inclosed passageway intended to bring both buildings 
within the close control and business management of the 
warehouse company having its headquarters in the main 
building. 

In Home Mutual Ins. Co. of California vs. Rowe (71 Wis., 33) 
the description “ one-story frame planing mill building and 
addition ” was held to include an engine reom twenty-two feet 
away, connected only by shafting and a spout for shavings; 
and in Phenix Ins. Co. vs. Martin (16 Southern Rep., 417) the 
description “two-story brick shingled roof building and ad- 
ditions thereto, occupied by the assured as a dwelling,” was 
held to include servants’ quarters near to, but detached from, 
the main building. 

The case of Rickerson vs. German-Am. Fire Ins. Co. (85 Hun, 
266) does not, in my opinion, support the position of the de- 
fendant. In that case the property insured was described as 
“brick building and additions * * * situate No. 160 Mott 
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Street, city of New York, occupied for stores and dwellings.” 
The General Term held that a rear building upon the lot in 
question, having independent and distinct walls, and being un- 
connected with the front building save by a small wooden 
shed fitted into a space between the rear building and an ex- 
tension or addition to the front building, to which there was 
no direct means of access from the other buildings save by 
means of windows (the entrance to the shed being from the 
yard), was not an addition within the meaning of the policy, 
and, therefore, not covered by it. The absence of direct and 
ordinary means of communication between the front and rear 
buildings was regarded as of controlling importance. 

This same question, based upon a similar policy of insurance 
upon the same property, was considered by the Court of Ap- 
peals in Rickerson vs. Hartford Fire Ins. Co. (149 N. Y., 307), 
where it was held that, ‘by the use of the street number as a 
means of general description, and the plural word “additions,” 
and the knowledge of the insurance’ company of the location of 
the different buildings upon the lot in question, a finding 
would be justified that the policy was intended to include the 
rear building, despite the nature of the connection between 
the two structures. 

The case first above referred to (Rickerson vs. German- 
American Fire Insurance Co.) having been retired, came be- 
fore the Appellate Division of the Supreme Court (6 App. Div., 
550), who accepted as the law of that case the ruling of the 
Court of Appeals in the Hartford Fire Insurance Case above 
cited. 

While it is true that the case at bar differs from the cases 
cited, in that the rear building “A” was not upon the lot des- 
ignated Nos. 149-151 Columbus Avenue, that criticism would 
equally apply to building “C,” which it is conceded was in- 
tended to be covered by the policy. 

We have here, however, conditions which did not exist in 
the Rickerson Cases, in that there was an actual connection 
between these separate buildings intended for purposes of 
communication, and all of the buildings were occupied as a 
storage warehouse by a single company. 

It must be assumed that the plaintiff regarded his property 
as covered by the policy of insurance, as it was his only reli- 
ance in case of loss, and that he construed the word “ addi. 
tions” to include the building in which his property was 
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located, and I think that the language employed, for the rea- 
sons above stated, clearly justified that understanding on his 
part; and it is not important, therefore, to determine what the 
insurance company intended by the use of the word “ addi- 
tions,” especially as the contract was drawn by it, and noth- 
ing was communicated to the plaintiff which would indicate 
the limitations which it now places upon the word. It should, 
therefore, be construed most favorably in behalf of the plain- 
tiff: Hermann vs. Merchants’ Ins. Co., 81 N. Y., 187. 

To quote from May on Insurance, section 175 (approved in 
Rickerson vs. Hartford Fire Ins. Co., supra) :— 

“No rule in the interpretation of a policy is more fully es- 
tablished or more imperative and controlling than that which 
declares that in all cases it must be liberally construed in 
favor of the assured, so as not to defeat, without a plain neces- 
sity, his claim to the indemnity which, in making the insur- 
ance, it was his object to secure. When the words are, with- 
out violence, susceptible of two interpretations, that which 
will sustain his claim and cover the loss must in preference be 
adopted.” 

It is my opinion that the evidence sought to be introduced 
by the defendant by way of admitted facts, tending to explain 
the relations between the buildings “A” and “ B,” as aids in 
the determination of the question as to whether or not the 
former could be regarded as an addition to the latter, was 
competent. 

I am of the opinion that the plaintiff is entitled to judgment. 

There was no appeal. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, ‘lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Ratroap.-—Risk. 

A policy on rolling stock of a railroad, for which it is liable, 
covers rolling stock of another company in its possession, for 
which it is responsible. Such was the decision of the Supreme 
Court of Illinois, in Phoenix Ins. Co. vs. Belt Railway Com- 
pany, decided Oct. 19, 1899. 


CANCELLATION. 


Where the statute requires cancellation of the policy, in 
order to terminate liability on a co-operative fire company, a 
policy provision that liability shall cease on failure to pay 
assessments, is invalid. Such was the decision of the Court 
of Appeals of Kentucky, in Hurst Home Ins. Co. vs. Muir et al., 
decided Oct. 24, 1899. : 


AccIDENT. 

Rupture of blood vessel from lifting a cylinder-head by 
machinist, in ordinary course of employment, is an injury sus- 
tained from lifting or overexertion, within the meaning of an 
accident policy. Such was the decision of the Supreme Court 
of Arkansas, in the Standard Life & Accident Ins. Co. vs. 
Schmaltz, decided Oct. 7, 1899. 


Frxrvures. 


A policy on building covers fixtures built into the building, 
though covered under a separate item in another policy on the 
building where contribution from the first party is necessary 
to make good the loss. Such was the decision of the Supreme 
Court of Illinois in Niagara F. Ins. Co. vs. Heenan & Co., Oct. 
19, 1899. 
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BENEVOLENT Society.—Sick Benerit CERTIFICATE. 


In the case of Audette vs. L’Union St. Joseph, decided by 
the Supreme Judicial Court of Massachusetts, Feb. 28, 1901, it 
was held, where one engages for the acts of a stranger, the re- 
fusal of the stranger to act is no excuse. Therefore, where a 
by-law of a benevolent association provided that no sick mem- 
ber should receive benefits before producing the sworn cer- 
tificate of the attending physician, the refusal of such physi- 
cian to give the certificate cannot be pleaded as an excuse in 
an action to recover such benefits. 


SERVICE. 


In the case of Beggs vs. Mutual Reserve Fund Life Associa- 
tion, decided by the Supreme Court of North Carolina, March 
5, 1901, it was held that where a company had been doing busi- 
ness in a State, and authorized the commissioner to accept 
service, such authorization was not affected by its subsequent 
failure to comply with the statutes. The authorization being, 
by its terms, irrevocable so long as any liability in the State 
remained outstanding. 


Parot Conrract. 
In the case of Preferred Accident Ins. Co. vs. Stone, decided 
by the Supreme Court of Kansas, Noy. 11, 1899, the following 
syllabus was furnished by the court :— 


When the general agent of an accident insurance com- 
pany receives an application for a policy of insurance, ac- 
companied by the required cash premium, and transmits the 
application, without the premium, to the secretary of the 
company, whose duty is to receive both and to approve or 
reject the application, and such secretary does not disap- 
prove it, but holds it to await a remittance of the premium 
from the general agent, and fails to notify the applicant of 
his reason for so doing, and the only reason for not formally 
accepting the application and issuing the policy is the secre- 
tary’s desire to delay until the general agent remits the pre- 
mium; held, that the payment of the premium to the gen- 
eral agent is in law a payment to the company itself, and 
the retention of it and the application will be construed as 
an acceptance of the latter, and the making thereby of the 
insurance contract. 


When a contract of insurance has been agreed upon, the 
execution of a policy is not essential to its taking effect, un- 
less part of the contract be that it shall not take effect until 
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the execution and delivery of that instrument; and, except 
in such cases, the insured may bring suit upon the agreement 
before the issuance of the policy, if a loss has occurred in 
the meantime, and may also join in the suit a cause of 
action in equity for a specific performance of the contract to 
issue a policy. 

When an insurance company receives and, in fact, accepts 
an application for insurance, but does hot do so in the usual 
and formal way, and receives and retains the cash premium 
accompanying the application, but delays the issuance of a 
policy to the applicant until an accounting can be had with 
its agent in respect to the premium paid, and-in the mean- 
time another agent of the company, whose duty would be 
to receive the policy, if issued, and deliver it to the insured, 
or to receive back from the company the premium paid upon 
the application, in case it were to be rejected, and to return 
it to the applicant, informs him that his application has 
been accepted, and that a policy will presently be issued to 
him, and such applicant relies upon such statements, and 
because thereof fails to take out other like insurance, the 
company will be held estopped, because of the statements 
so made, to deny the making of the insurance contract. 


Vacant. 


In the case of Doten vs. tna Ins. Co., decided by the Su- 
preme Court of Minnesota, Oct. 26, 1899, the following sylla- 
bus was furnished by the court :— 


The clause in section 53, ce. 175, Laws 1895 (the insurance 
law of this State), which provides that, if the insured prem- 
ises “shall become vacant by the removal of the owner or 
occupant, and so remain vacant for more than thirty days 
without the assent ” of the insurer, the policy shall be void, 
is not affected, qualified, or modified by the clause in section 
25, which provides that, in the absence of any change in- 
creasing the risk without the consent of the insurer, and in 
the absence of intentional fraud on the part of the insured, 
in case of total loss the whole amount mentioned in the 
policy or renewal upon which the insurer receives a premium 
shall be paid. 


Therefore, an answer in an action brought upon such a 
policy in which it is alleged that the insured premises (a 
dwelling house) became vacant by the removal of the in- 
sured, were vacant when destroyed by fire, and had been so 
vacant for more than thirty days prior thereto, without the 
assent of the insurer, states a good defense. It is not neces- 
sary to further allege that the change in condition increased 
the risk. 
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CHANGE oF TiTLE By Drarn. 


Change of title caused by death is not within the meaning of 
the policy a change of title which works forfeiture. Such was 
the decision of the Supreme Court of Illinois, in Forest City 
Ins. Co. vs. Hardesty, Oct. 19, 1899. 


Lex Loct.—NonpPayMENT OF PREMIUM. 

A policy issued from the company’s office in New York, on 
an application taken and forwarded from its local office in 
another State, where the proofs of death and payment were to 
be made in New York, is a New York contract. The policy 
stipulated for foreclosure in case of nonpayment of premium 
when due, but notice of premium to become due had not been 
given, as required by the New York statute (Laws of 1877). It 
was held that the plaintiff could recover though premiums had 
not been paid in several years. The statute is mandatory, and 
could not be waived by assured. Such was the decision of the 
United States Circuit Court of Appeals, Ninth Circuit, Oct. 2, 
1899, in the case of Mutual Life Ins. Co. vs. Hill. 
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SUPREME COURT OF TENNESSEE. 


PALATINE INS. Co. 
v8. 
MORTON-SCOTT-ROBERTSON CO.* 


The policy provided for an appraisal of the amount of loss in case of dis- 
agreement with an option on the part of the company to take its pro rata 
of the salvage. No suit was to be maintained until compliance with the 
policy provisions. 


Held, That an appraisal as stipulated was a condition precedent to a suit. 


Held, That a demand by several companies for a joint appraisal, where the 
policy conditions differ, is not within the policy provision requiring the 
selection of an appraiser by each, the company and assured, who are to 
choose an umpire in case of disagreement. 


Held, That the policy did not authorize a demand simply for appraisal of 
salvage. 


Where salvage is sold by insured with consent of joint adjusters representing 
all the companies, and enough remains unsold to allow the company to 
take its option of a pro rata share, the company cannot object to continu- 
ing the appraisement on this account. 


Where salvage is carried along with a new stock and sold as opportunity 
offers, it should be charged with its fair share of the expenses of the 


business, the amount of such charge being proper for the consideration 
of the jury. 


Appeal from Circuit Court, Davidson County. 


J. J. Vertrees and Pittow & Tyne, for Appellant. 
Lexiyetr & Barr and Joun A. Pirts, for Appeilee. 


McAtister, J. 

This is a suit upon a policy of fire insurance. Verdict and 
judgment were in favor of plaintiff for the sum of $1,064.32, 
amount of the policy and interest. The company appealed, 
and among other assignments of error it is urged that there is 
no evidence to support the verdict. The policy in suit insured 
the plaintiffs against direct loss or damage by fire to their 
stock of carpets, furniture, etc., contained in their storehouse 
on Union Street, in the city of Nashville. The aggregate in- 
surance on their stock was $31,000, covered by twenty-three 
policies, issued by seventeen different companies. The con- 
current insurance was authorized by the several policies, and 
no question is made in respect of additional insurance. Com- 
panies representing $15,000 of this insurance settled and ad- 
justed their liability without suit. The fire occurred on De- 


*Decision rendered, March 9, 1901. 
VoL. XXX.—31. 
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cember 9, 1898, and there is evidence tending to show that the 
loss sustained was largely in excess of the entire insurance. 
The value of the stock at the time of the fire is shown by the 
following table; to wit:— 

(1) Inventory June 1, 1898 $29,523 40 

(2) Goods purchased between June 1 and 

Dec. 9, 1898 

(3) Goods sold, charged, and not delivered 473 00 

(4) Goods held in trust for others 85 00 

(5) Appreciation by advance in prices.... 4,465 49 


The gross sales from June 1 to Dec. 9, 1898 $34,892 54 
These goods cost the sum 23,147 00 
Total value at time of fire 41,888 58 

These items are sustained by ample evidence to have war- 
ranted the jury in finding them correct. It is objected that 
the item of appreciation of stock, amounting to $4,465.49, was 
not included in the statement of loss submitted by the com- 
pany to the insurance agents on Monday succeeding the fire. 
That is explained, however, by the fact that the first statement 
was made up hurriedly, and this item was overlooked. It was 
stated and claimed at the first interview between the plaintiff 
and the insurance adjusters, and steadily insisted on through- 
out the negotiations that followed. It is supported by ma- 
terial evidence, and must be held to have been established by 
the verdict of the jury. 

The proof shows that on Monday, December 12th, succeed- 
ing the fire, adjusters representing the various insurance com- 
panies interested, met at Nashville, and entered into an or- 
ganization, electing a chairman and secretary. This board 
adopted the following resolutions; to wit: “ First. All mat- 
ters of difference, a majority, as represented by the insurance 
companies present, shall rule. Second. That stock in base- 
ment and grade floor shall be removed, and then, if the com- 
mittee deems advisable, shall be disposed of.” This board, it 
appears, continued in session from day to day, until the 22d of 
December, when they entered into an agreement by resolution 
“ that there should be no independent action, but that they all 
should communicate and confer with each other.” It appears 
that on Tuesday suceeding the fire there was a conference be- 
tween the adjusters and representatives of plaintiff, and a dis- 
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cussion ensued as to what disposition should be made of the 
salvage or damaged goods saved from the fire. A committee 
was appointed to consider this question, and, after visiting the 
premises, and inspecting the condition of the damaged goods, 
the committee recommended that the salvage in the basement 
and on the grade floor be offered for sale to the highest bidder. 
An advertisement was accordingly made in the public prints, 
but no acceptable bid was received. It appears that about 
this time the adjusters concluded to demand an appraisement 
of the saved goods, and such an appraisal was proposed to the 
representatives of the insured. The insured insisted that the 
first step in an appraisement was to ascertain the value of the 
entire stock of goods at the time the fire occurred, and that at 
the same time they could find out the value of the goods saved, 
and thus settle the whole matter. The adjusters, however, 
declined this proposition, insisting upon an appraisal of the 
salvage alone. The insured insisted that it was ready and will- 
ing for an ‘appraisal, provided it settled anything. The ad- 
justers had before them all the policies, books, papers, and in- 
voices of the insured, including a statement of the loss. They 
inspected the wreck, and saw the salvage, but they made no 
estimate of its value, nor a statement of the value of the stock 
at the time of the fire, nor any estimate of loss, nor did they 
agree to the correctness of any item in plaintiff’s statement of 
loss. The adjusters simply demanded an appraisement of the 
salvage, but not an appraisement of the entire loss. It fur- 
ther appears that on December 16th the several adjusters 
made a joint demand for appraisal as follows; to wit:— 

A difference having arisen in the amount of the damage 
done upon stock of goods by reason of a fire which occurred 
on the 9th December, 1898, we now demand that the amount 
of these damages be submitted to arbitration, as provided 
for in the section of the policies under which you make your 
claims. 

This demand was signed jointly by all the special agents and 
adjusters representing the companies interested. The plain- 
tiff understood this letter to be a joint demand for an ap- 
praisal of the salvage alone; hence, in its reply, after referring 
to the fact that its statement of loss had not been seriously 
controverted by the agents, stated :— 


You now demand of us an appraisal of the salvage, and 
propose to leave the question as to cash value of the stock a 
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matter for consideration after the appraisement has been 

made. To this we are unwilling to assent. 

The letter continued :— 

A committee was appointed by you to examine the prem- 
ises. That committee reported that it would be advisable 
to offer for sale the salvage in the basement and on the 
first floor. To this we gave our assent. We are not averse 
to an appraisement, but object to an appraisement of the 
salvage, and afterwards another appraisement as to value - 
of stock. 

In view of what had been transpiring in the negotiations of 
the board and the insured for a settlement, the joint demand 
was understood by the plaintiffs as a demand for the appraisal 
of the salvage alone. Plaintiffs, in their reply, so informed 
the adjusters, and the latter did not correct this impression. 
They made no reply to the insured’s letter. However, the oral 
negotiations and conferences continued until December 22d, 
when further effect at a settlement was suspended. There is 
evidence tending to show that in the meantime a representa- 
tive of the insured met Col. Young, chairman of the board of 
adjusters, and asked him if there was going to be any trouble 
about the salvage, and the latter responded: ‘“ Go ahead, and 
handle the salvage. You have a perfect right to do it. Go 
ahead.” Thereupon plaintiff rented Amusement Hall, and 
about the &th of January began to move therein the damaged 
stock saved from the first floor and basement of the store. 
These goods were cleaned and renovated, and, after being thor- 
oughly advertised in the public prints, were sold at public auc- 
tion for $1,250. Private sales amounting to $300 or $400 had, 
theretofore, been made. It should be remarked that the goods 
on the second and third floors of the store were not removed, 
but were reserved for private sale at some future time when 
the business of the firm should be resumed. Thus matters 
rested until January 16, 1899, when the special agents and ad- 
justers made separate and distinct written demands for an ap- 
praisal. This was done, in all likelihood, to remedy any legal 
objection that might be made to the joint demand for an ap- 
praisal which they united in making December 16th ult. On 
the 20th of January the plaintiff transmitted to the home 
office of the defendant company formal proofs of loss resulting 
from said fire. The defendant company replied January 31, 
1899, acknowledged receipts, and concluded its letter as fol- 
lows :— 
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We renew our previous demand for an appraisal of the 
value of the goods saved from the fire, and the damage done 
to them, in order that compliance with the terms of the con- 
tract between you and the company may be had; differ- 
ences having arisen between us concerning the amount of 
your loss. 

Thus it will be seen that as late as January 31st this defend- 
ant company is only insisting upon an appraisal of the salvage. 
It renews the previous demand on this subject. The plaintiff, 
on 21st of February, wrote to defendant company, acknowledg- 
ing receipt of letter of January 31st, furnishing an inventory 
of saved goods, with an estimate of their value. This letter, 
after dealing with certain matters at issue, states; viz.:— 

In conclusion we beg to submit that the right of the Pala- 
tine Insurance Company to demand an appraisal has, in our 
judgment, been waived; but we are still ready to agree to 
an appraisal, and consent that it be had according to the 
terms of the policy. You may, therefore, come forward, and 
at once enter into a final arrangement with us for an ap- 
praisal. 

The defendant company replied to this letter, in which they 
stated that the fact that a part of the salvage had been dis- 
posed of would present a serious obstruction in the way of an 
appraisal, and inquired whether it was true that the salvage 
had been disposed of. There is evidence tending to show that 
the defendant company had been apprised of this fact for 
almost six weeks, and yet express surprise at the statement of 
this fact in the plaintiff’s letter. On March 3, 1899, plaintiff 
replied that full evidence of the value of the salvage sold had 
been preserved, and that more than four-fifths of the salvage 
(in a greatly improved condition) was still in the building, 
ready to be viewed by the appraisers, concluding; viz.:— 

Therefore, we again express our assent to appraisal, and 
trust it will be no longer delayed by you. 

Defendant company replied to plaintiff’s letter on the 7th of 
March, stating that it would not enter into a “ fragmentary 
appraisal,” after plaintiff had sold and disposed of a part of 
the salvage. This letter closed the correspondence, and, 
thereupon, plaintiff brought this suit. 

The principal ground relied on by defendant company to de- 
feat the collection of the policy is that the assured refused to 
submit to an appraisal or arbitration as provided by the insur- 
ance contract, and that this was a condition precedent to any 
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right of action on the policy, or liability against the defendant. 
The provisions of the policy necessary to be noticed in order to 
an intelligent understanding of the controversy are the follow- 
ing :— 


This company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated ac- 
cording to such actual cash value, with proper deduction for 
depreciation, however caused, and shall in no event exceed 
what it would then cost the insured to repair or replace the 
same with material of like kind and quality. Said ascer- 
tainment or estimate shall be made by the insured, or, if 
they differ, then by appraisers as hereinafter provided; and, 
the amount of loss or damage having been thus determined, 
the sum for which this company shall be liable in pursuance 
of this policy shall be payable sixty days after due notice, 
ascertainment, estimate, and satisfactory proofs of the loss 
have been received by this company in accordance with the 
terms of this policy. It shall be optional, however, with 
this company to take all or any part of the articles at such 
ascertained or appraised value, and ‘also to repair, rebuild, 
or replace the property lost or damaged with other of like 
kind and quality, within a reasonable time, on giving notice, 
within thirty days after the receipt of the proof herein re- 
quired, of its intention so to do. But there can be no aban- 
donment of this company of the property described. 


The “hereinafter provided” of this original and leading 
clause reads as follows:— 


In the event of disagreement as to the amount of the loss, 
the same shall, as above provided, be ascertained by two 
competent and disinterested appraisers; the insured and 
this company each selecting one, and the two so chosen shall 
elect a competent and disinterested umpire. The apprais- 
ers together shall then estimate and appraise the loss, stat- 
ing separately sound value and damage, and, failing to 
agree, shall submit their differences to the umpire; and 
award in writing of any two shall determine the amount of 
such loss. The parties thereto shall pay the appraiser 
respectively selected by them, and shall bear equally the ex- 
penses of the appraisal and umpire. This company shall not 
be held to have waived any of the provisions or conditions of 
this policy, or any forfeiture thereof, by any requirement, 
act, or proceeding on its part relating to the appraisal or 
any examination herein provided for, and the loss shall not 
become payable until sixty days after the notice, ascertain- 

‘ments, estimate, and satisfactory proof of the loss herein re- 
quired have been received by this company, including an 
award by appraisers, when appraisal has been required. 
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[Lines 86 to 95 of the Policy.] No suit or action on this 
policy for the recovery of any claim shall be sustainable in 
any court of law or equity until after full compliance by the 
insured with all the foregoing requirements, nor unless com- 
menced within twelve months after the fire. 


It was assumed by the trial judge in his charge to the jury 
that the stipulation of the policy in respect of appraisal was a 
condition precedent to any right of action on the policy. This 
proposition is seriously controverted in this court by counsel 
for the insured, his contention being that such stipulation is a 
mere collateral and independent condition, a breach of which 
will not work a forfeiture of the policy, because not so ex- 
pressly provided therein. It is insisted on behalf of the com- 
pany that the general clause following the enumeration of the 
terms and conditions of the policy, constitutes appraisal a 
condition precedent. The general clause at the foot of the 
policy is; viz.:— 

No suit or action on this policy for the recovery of any 
claim shall be sustained in any court of law or equity until 


after full compliance by the insured with all the foregoing 
requirements, etc. 


It is argued that the policy provides that ascertainment or 
estimate shall be made by both parties, and, if they differ as 
to their respective estimates, then they can have recourse to 
appraisal “ as hereinafter provided;” and that it is hereinafter 
provided that appraisal is dependent—First, upon the event of 
disagreement; and, second, upon the fact of it being required 
by the company. In other words, that it is a condition op- 
tional with the company, and does not establish a forfeiture 
for a failure to observe its conditions. It is then argued that, 
in order for a failure to arbitrate to operate against the in- 
sured, the necessity for an award must be expressly made a 
condition precedent in the policy; citing Read vs. Insurance 
Co., 103 Iowa, 307; Reed vs. Insurance Co., 138 Mass., 572; 
Clement vs. Insurance Co., 141 Mass., 298. 

In insurance Co. vs. Alvord (9 C. C. A., 623) it was held that, 
in order to make such award a condition precedent to the right 
of maintaining suit, it must be so expressed in the policy, un- 
less necessarily implied from its terms. A mere provision in 
the policy that the amount to be paid in case of disagreement 
shall be submitted to arbitration does not prevent the insured 
from maintaining an action, unless the policy further provides 
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that no action shall be maintained until afterwards. Such 
agreement to submit to arbitration is regarded as a collateral 
and independent agreement, a breach of which, while it will 
support a separate action, cannot be pleaded in bar to an 
action on the principal contract. ‘There is nothing in the 
terms of the policy,” said the court, “ which expressly or by 
implication forbids the insured from bringing suit until after 
the amount of the loss had been submitted to arbitration, and 
an award had been made; and, therefore, we must consider 
the provisions in the policy relating to this object as constitut- 
ing a collateral and independent condition, and not one which 
was precedent to maintaining an action.” In looking to this 
case it will be seen that the clause in the policy on the subject 
of arbitration or appraisal is identical with the provisions of 
defendant’s policy on the same subject, but it does not appear 
from the opinion that the policy contained the general clause 
which is found in the present policy; to wit:— 
No suit or action shall be brought until after full compli- 
ance by the insured with all the foregoing requirements, etc. 


In Hamilton vs. Insurance Co. (136 U. 8., 242) it was held 
that a condition in a policy of fire insurance that any differ- 
ences arising between the parties as to the amount of loss or 
damage of the property insured shall be submitted at the writ- 
ten request of either party to the appraisal of competent and 
impartial persons, whose award shall be conclusive as to the 
amount of loss or damage only, and shall not determine the 
question of the liability of the insurance company, etc., and 
that until such appraisal and award no loss shall be payable 
or action maintainable, is valid. Said Mr. Justice Gray, who 
delivered the opinion of the court: “The appraisal, when 
requested in writing by either party, is distinctly made a con- 
dition precedent to the payment of any loss and to the main- 
tenance of any action.” The question again arises in Hamil- 
ton vs. Insurance Co., 137 U. S., 370. Mr. Justice Gray again 
delivered the opinion of the court, and said: ‘“ This case re- 
sembles in some aspects that of Hamilton vs. Insurance Co. 
(136 U. S., 242), but it is essentially different in this important 
and controlling element: that there was no provision of the 
policy postponing the right to sue until after an award. If 
the contract provides that no action upon it shall be main- 
tained until after such award, then, as was adjudged in Hamil- 
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ton vs. Insurance Co., above cited, and in many cases therein 
referred to, the award is a condition precedent to the right of 
action. But when no such condition is expressed in the con- 
tract, or necessarily to be implied from its terms, it is equally 
well settled that the agreement for submitting the amount to 
arbitration is collateral and independent, and that a breach of 
this agreement, while it will support a separate action, cannot 
be pleaded in bar to an action on the principal contract.” 

It is conceded that in the policy before us there is no express 
provision postponing suit until after appraisal or award, but 
it is assumed that the general clause of the policy is equally 
as efficacious; namely: “ No suit or action shall be brought 
until after full compliance by the insured with all the fore- 
going requirements,” referring to all the terms and conditions 
of the policy. In addition to this, the policy provides that 
“ the loss shall not be payable until sixty days after the notice, 
ascertainment, estimate, and satisfactory proof of loss have 
been received by the company, including award, by appraisers, 
when appraisal has been required.” It is not necessary, as 
decided in numerous cases, to constitute a condition precedent, 
that there should be express language prohibiting suit until 
an award is made. It is sufficient if, construing the entire con- 
tract, such intention is necessarily implied. In Insurance Co. 
vs. Hamilton (8 C. C. A., 114) the court said; viz.: “ In some of 
the leading cases where it was held that the terms of the con- 
tract established a condition precedent there was no express 
provision that an action should not lie before the award was 
made. <A condition necessarily implied from the terms of the 
contract is treated as equivalent to an express agreement that 
no action shall be brought until the award is obtained. It is 
always a question of construction. Whatever the language 
may be, if the intention of the parties is sufficiently apparent, 
effect will be given it.” In Mosness vs. Insurance Co. (50 
Minn., 341) “the policy provided for the appointment of ap- 
praisers in the event of the disagreement between the com- 
pany and the assured as to the amount of the loss, and also 
provided that no action could be brought until after full com- 
pliance by the assured with all the foregoing requirements.” 
It was held that “ arbitration and award was a condition pre- 
cedent to recover on the policy.” Said the court: “ Constru- 
ing together, as they must be construed, the various provi- 
sions found in the present policy in reference to an appraisal 
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and award, they constitute a condition precedent to plaintiff’s 
right of action when circumstances transpired to which the 
language was applicable; that is, when the insurer and in- 
sured disagreed on the amount of the loss.” We think, upon 
a fair construction of the policy now in suit, compliance with 
the appraisal clause must be regarded as a condition precedent 
to the maintenance of the suit. 

The second assignment is that the court erred in charging 
as follows: “It is proper here for the court to instruct you 
that until January 16, 1899, there had been no legal demand 
by the defendant upon the plaintiff for an appraisement in ac- 
cordance with the terms and conditions of the policy,—that is, 
of an appraisement of the loss or damage; theretofore the ef- 
forts, having been made either verbally, or by joint demand 
with the other companies carrying this insurance, neither of 
which was valid and binding.” The criticism made upon this 
charge is twofold: First, that the court should have in- 
structed the jury what constituted a legal demand, and let the 
jury determine, from the facts and law as charged by the 
court, whether or not legal demand for appraisal had been 
made; second, that, as the policy itself does not require a 
written demand for an appraisal, a verbal demand would have 
been sufficient. We do not concur with counsel in construing 
this charge to mean that a verbal demand for an appraisal of 
the whole loss would not be sufficient under the policy. The 
context of the charge shows that the trial judge had reference 
to the demand for an appraisal of the salvage. The court had 
just instructed the jury that such a demand was not author- 
ized by the policy. The demand for an appraisal of the sal- 
vage was, in fact, a verbal demand, but, in the opinion of the 
court, was not valid, whether verbal or written. It was to 
this demand the court had reference when he said that the 
verbal demand made was not valid and binding upon the plain- 
tiff. The court did not say that a verbal demand for an ap- 
praisal of the whole loss would be insufficient. The record 
shows that the only demand for an appraisal made by the de- 
fendant company prior to January 16, 1899, was the joint de- 
mand which it made in connection with the other companies on 
December 16, 1898. Eleven agents, representing as many dif. 
ferent companies, joined in the demand upon the plaintiff that 
the amount of its damages be appraised as provided for in the 
section of the policies under which the loss was claimed. This 
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was not a legal demand. Says Mr. Joyce, in his work on In- 
surance (section 3245); viz.: “A joint demand for an appraisal 
by several insurance companies is not within the terms of a 
policy issued by one of the companies providing for an ap- 
praisement by two persons, one to be selected by the company 
and the other by the insured, who, in case of disagreement, are 
to call a third. There should be a separate demand,”’—citing 
Insurance Co. vs. Hamilton, 8 C. C. A., 114; Hamilton vs. In- 
surance Co., 9 C. C. A., 530; Harrison vs. Insurance Co. (C. C.). 
In Insurance Co. vs. Hamilton (8 C. C. A., 114), it appeared that 
the agents of twelve insurance companies interested in its loss 
joined in a demand upon the insured that the question of the 
value of and the loss upon the stock be submitted to compe- 
tent and disinterested persons chosen as provided for in the 
several policies of insurance under which claim is made, ete. 
Said the court: ‘“ That was not a demand for an appraisal by 
the insurance companies, such as its policy gave it the right to 
make. It [the company] did not acquire its rights in any re- 
spect from the policies of other companies, and it had no legal 
concern with their disputes, or the mode to be adopted for 
their settlement, and had no obligation to champion their 
cause, or to mix its controversy with theirs; and the insured 
was not bound to accept such proposition for determining the 
value and damage as was demanded by the company, this 
among them.” As opposed to this view, counsel for the insur- 
ance company cites Wicking vs. Insurance Co., 118 Mich., 647. 
But in that case it appeared that the policies were all alike,— 
a standard form of policy prescribed by the laws of Michigan, 
—differing only in the names of the companies. The court 
held that all the companies could, therefore, join in the arbi- 
tration to determine the value of the loss without mixing 
separate controversies. Moreover, it appeared in that case 
that the insured consented, and joined the insurance com- 
panies in the arbitration, and an award was actually made, 
which he sought to impeach upon the ground that the submis- 
sion to arbitration was not under the policy, but outside of it, 
and must stand on the ground of a common-law arbitration. 

It does not appear from this record that the arbitration 
clauses of the other policies were similar to that of the policy 
now in suit, and we cannot indulge such a presumption in the 
absence of proof. We must, therefore, hold, under the gen- 
eral rule, that this joint demand for an appraisal was illegal, 
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and imposed upon the assured no duty to enter upon an ap- 
praisal or arbitration. So that we concur with the trial judge 
in his instruction to the jury that there was no legal demand 
by defendant company for an appraisal until January 16, 1899, 
when it made a separate demand. We are also of opinion that 
any demand for the exclusive appraisal of the salvage was not 
warranted by the policy. The appraisal or arbitration clause 
provides that, in the event of disagreement as to the amount 
of the loss, it shall be ascertained by two competent and dis- 
interested appraisers. The appraisers shall estimate the loss, 
stating separately sound value and damage, etc. It was never 
contemplated that either party should have the right to de- 
mand separate and successive appraisals of different kinds of 
demands entering into the amount of the loss. The 
object of appraisal is to fix the loss in the aggregate, 
and this result cannot, of course, be reached by ascertain- 
ing the value of one or more constituent elements of the loss. 
We are, therefore, of opinion that the insured was well war- 
ranted by the terms of the policy in declining the demand of 
the company for an appraisal of the salvage alone. Of 
course, we do not hold that the parties could not, by consent, 
agree on a partial appraisement. It appears that on the 16th 
of January, 1899, the defendant company addressed a letter to 
the plaintiff, stating that, “A difference having arisen in the 
amount of the damage done to your stock of goods by 
reason of the fire, we now demand on the part of this 
company the amount of these said damages be submitted 
to appraisal as provided for in the section of the policy 
of the Palatine Insurance Company, London, Limited, under 
which you make your claim.” This communication, it will be 
observed, contains a separate demand for a general appraisal, 
and was such a demand as the company was authorized to 
make under the appraisal clause of its policy. The insured 
did not at once answer this demand, but transmitted to the 
company, through its attorney, formal proofs of loss. Some 
correspondence then followed respecting the proofs of loss, 
and on February 21st the insured agreed to have an appraisal 
according to the terms of the policy. Defendant company 
then declined to enter into an appraisal, upon the ground that 
the insured had sold and disposed of part of the salvage. 
There is proof tending to show that the insured at that time 
still had on hand four-fifths of the salvage, and had disposed 
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of the remaining one-fifth with the knowledge and implied 
acquiescence of the defendant company, its agents or adjust- 
ers, or, at least, with the knowledge of the board of adjusters, 
who were acting in concert and combination. In this connec: 
tion counsel for defendant company requested the court to 
charge; viz.: “If you find from the evidence that, after a 
period of controversy, in which the parties were unable to 
agree, they differed in good faith as to the amount of the loss, 
and that the defendant, in writing, made a separate demand 
for an appraisement of the loss in accordance with the terms 
of the policy, and that the plaintiff thereafter, in writing, con- 
sented and agreed to an appraisement of the loss in accord- 
ance with the terms of the policy, this agreement was a waiver 
of the right on the part of the plaintiff to insist upon any pre- 
vious waivers of the defendant. And if you find the facts to 
be as above stated, and that in the meantime the plaintiff had, 
without the defendant’s consent, sold and disposed of a ma- 
terial part of the salvage goods without informing the defend- 
ant thereof in its letter assenting and agreeing to an appraisal, 
or in any other form, the court instructs you that ‘the defend- 
ant company had the right to refuse to proceed further with 
the appraisal called for, and the plaintiff cannot recover in 
this action.” Error is also assigned upon the refusal of the 
trial judge to give the following instructions to the jury; 
namely: “The right of the defendant to take its pro rata of 
the salvage goods at the valuation fixed by the appraisers 
when an appraisal had been demanded and had is a valuable 
right assured to it by the policy or contract, and if, therefore, 
you find the parties differed in good faith as to the loss, and 
the defendant demanded, in writing, an appraisal according to 
the terms of the policy,—the demand being a separate de- 
mand,—and that the plaintiff replied thereto, assenting and 
agreeing to an appraisal, the plaintiff thereby waived its pre- 
vious right to object to such demand, and bound itself to enter 
upon such appraisal as the policy contemplates and provides 
for. And if you find that plaintiff had disposed of a material 
part of the salvage goods without the consent of the defend- 
ant, either before or after such demand, so that the same could 
no longer be appraised or valued, the court instructs you that 
such disposition justified the defendant in its refusal to pro- 
ceed with the appraisal, and precludes the plaintiff from re- 
covering in this action.” Now, we think the instructions 
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asked were properly refused, for the following reasons: 
First. The proof tended to show that the salvage was sold 
with the knowledge and acquiescence of the board of adjust- 
ers, whose action was binding upon the defendant company. 
That board determined by resolution that the salvage in the 
basement and on the first floor should be sold, and advertised 
for bids, but could get no reasonable offer. Afterwards Col. 
Young, chairman of the board of adjusters, told a representa- 
tive of the plaintiff to go ahead, and dispose of the salvage. 
Second. The amount disposed of by plaintiff was but a small 
proportion of the salvage, not exceeding, probably, one-sev- 
enth in value; and a sufficient amount was still on hand to 
have enabled the defendant company to have exercised its 
option under the policy to take its pro rata of the salvage. 
As already stated, there was $31,000 of insurance upon the 
property, of which $15,000 had been settled before this suit 
was brought. The adjusting companies settled upon a basis 
of $28,000 as covering the entire loss; the insured to keep the 
salvage. It was after this partial settlement with the other 
companies that the insured sold about one-seventh of the sal- 
vage, preserving a detailed statement of the articles, their 
value, ete. The total sum realized on the salvage claimed to 
have been improperly sold did not exceed $1,500, which left 
unsold and still on hand about $10,000 of salvage. Now, upon 
these facts the circuit judge instructed the jury; viz.: “The 
court instructs you upon this point that the defendant was 
only interested in said option [that is, the right to take the 
salvage upon the appraisement] in proportion as the policy 
issued by it bore to the total number of policies and amounts 
involved,—that is, as one thousand was to thirty-one thou- 
sand; and if you should find from the proof that the demand 
of the defendant, made January 16th, for an appraisal, was 
assented to by the plaintiff, who offered to proceed with the 
same, and that the defendant refused to proceed therewith in 
conformity with his demand by reason of the fact of the sale 
and disposal of part of the damaged goods, and that the 
amount of said damaged goods was only a small proportion of 
the total amount of such goods, and that, notwithstanding 
said sale by the plaintiff, if there should have been enough of 
said damaged goods left to be valued and appraised, out of 
which the defendant could have exercised its option as stipu- 
lated above, and if the amount sold by plaintiff could still have 
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been ascertained and appraised, notwithstanding said sale,— 
then, and in that event, the court instructs you that the de- 
fendant cannot rely upon that defense,” etc. We are of opin- 
ion that the charge given fully covered this aspect of the case, 
and that the instructions asked by counsel for defendant com- 
pany were properly refused. 

The next assignment of error is based upon the court’s 
charge in reference to the apportionment of the salvage ex- 
pense. The business of the plaintiff was resumed about April 
15th after the fire, and the bulk of the salvage goods were car- 
ried with the new stock, and sold off as opportunity offered. 
The court charged the jury that it was the duty of the plain- 
tiff to have sold the salvage goods to the best advantage, 
realizing therefrom as much as possible; that on doing this 
plaintiff was entitled to any reasonable cost and expense in 
preparing these goods for sale and disposal, and that this ex- 
pense would include any house rent, clerk hire, taxes, or other 
legitimate expenses incurred therein; and that, if the same 
(salvage) was kept in the store of the plaintiff in conducting 
their regular business, if it was handled, cared for, and sold 
by the same clerks and force, that said damaged goods should 
be charged with their proper proportion of the expenses of the 
same. The objection to the charge is that the salvage is 
charged with a proper share of the expenses of plaintiff’s en- 
tire business after the fire. It is insisted that the sale of the 
salvage was a mere incident to the general business, and that 
only such expenses should be allowed plaintiff as were in- 
curred because of an account of the salvage. The court, it will 
be perceived, left it to the jury to say, in view of all the facts, 
what would be a proper proportion of the expenses with which 
the salvage goods should be charged. In German Bank vs. 
Haller (103 Tenn., 73) the trustee had put new goods with the 
trust stock, and expenses—such as store rent, salaries, and in- 
cidentals—were incurred for both stocks, and the question as 
to proportioning that expense arose; the trustee insisting 
that in trust stock should bear it all. This court said: “We 
know of no good reason why a trustee engaged in executing a 
trust and selling goods thereunder may not engage in a sepa- 
rate and distinct business, which does not interfere with or 
detract from his duties and services in regard to the former. 
It may be a circumstance which may be looked to in determin- 
ing what his compensation should be for the execution of his 





496 Supreme Court of Georgia. [ June, 


trust if it interferes with it, but it 1s not an item which would 
swell the assets of the trust. But, while this is true, it is also, 
as we think, plain that the expense is incurred about both 
businesses jointly. It should be borne by each in the proper 
proportion, and the entire burden should not be borne by the 
trust goods to the exoneration of the other stock. The items 
in this case for advertising, salaries and incidentals, and store 
rent were incurred for both stocks, amounting to $5,257.64, 
and should have been borne in some proper proportion by 
each:” Id., 103 Tenn., 84. We understand the court in this 
instruction to have submitted to the jury the question as to 
the proper proportion of the expense of the salvage goods to 
be determined in view of all the facts surrounding its sale, and 
we find in this instruction no reversible error. Affirmed. 


SUPREME COURT OF GEORGIA. 


PHENIX INS. CO. 
v8. 


HART.* 


Where one of the defenses to an action upon a policy of fire insurance was 
that the plaintiff had been guilty of fraudulent acts, which, under the 
stipulations in the policy, rendered the same void, and when such defense 
was supported by testimony, it was erroneous to omit proper instructions 
as to the same. Being a vital issue in the case, the court should have 
covered it by a proper charge, though no request to do so was presented. 

Where an important issue was strenuously contested, it was erroneous to give 
a charge easily susceptible of the construction that the defendant ad- 
mitted the truth of the plaintiff’s contention with respect to that issue. 

Section 2140 of the Civil Code, which provides for the recovery, under certain 
conditions, of damages and attorney’s fees in suits against insurance com- 
panies, is unconstitutional, because in violation of that portion of section 
lof the Fourteenth Amendment of the Constitution of the United States 
which declares that no State shall ‘‘deny to any person within its juris- 
diction the equal protection of its laws.” 

Before a memorandum made for the purpose of preserving a record of a given 
fact or transaction can in any event be admitted in evidence as original 
testimony, it must affirmatively appear that it was made by the witness 
in connection with whose testimony it is offered, and that testimony must 
show absolutely the genuineness and correctness of the memorandum. 

While the mere acts of receiving oral information as to the fact that a fire had 
occurred, and receiving a written list or memorandum of the goods al- 
leged to have been destroyed by the fire, would not, without more, dis- 
pense with stipulations in the 7 requiring written notice of the fire 
and formal proofs of loss, yet if the company’s authorized agent accepted 


* Decision rendered, Feb. 26, 1901. Syllabus by the Court. 
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as sufficient the oral notice, and also accepted such list as a satisfactory 
compliance with the requirements as to furnishing proofs of loss, the right 
of the insured to force the policy would not necessarily be lost for lack of 
literal compliance with the terms of the policy at to these matters. 


Several of the objections as to the admissibility of testimony failed to show 
with sufficient distinctness what the evidence objected to was, and the 
points made are in other respects too loose and general for consideration. 


Error from City Court of Atlanta; H. M. Reid, J. 


Staton & Puituies, for Plaintiff in Error. 
WestmorE.anp Bros. and D. W. Rovuntresz, for Defendant in Error. 


Fisu, J. 
Mrs. Hart sued the Phenix Insurance Company for the loss 
of certain household goods and furniture, which she claimed 
was covered by a policy issued to her by the defendant. The 
petition alleged that the plaintiff was entitled to recover, in 
addition to the value of the goods destroyed, damages and at- 
torney’s fees, under section 2140 of the Civil Code. To such 
allegation the defendant demurred, on the ground that this 
section of the Civil Code is contrary to the Constitution of the 
United States, in that it deprives insurance companies of 
property without due process of law, and denies them equal 
protection under the law. The demurrer was overruled, and 
the defendant filed exceptions pendente lite. There was a 
verdict for the plaintiff for the amount sued for, with interest, 
together with $90 damages and $100 attorney’s fees. The de- 
fendant moved for a new trial, which the court refused, on 
condition that plaintiff would write off the damages and at- 
torney’s fees. The plaintiff complied with the requirement, 
and a new trial was denied. Defendant, in its bill of excep- 
tions, assigned error upon the judgment overruling its motion 
for a new trial and also upon its exceptions pendente lite. 
1. The policy sued on contained the following stipulation :-— 
This entire policy shall be void if the insured has con- 
cealed or misrepresented, in writing or otherwise, any ma- 
terial fact or circumstance concerning this insurance, or the 
subject thereof, or if the interest of the insured in the prop- 
erty be not truly stated herein, or in case of any fraud or 
false swearing by the insured touching any matter relating 
to this insurance or the subject-matter thereof, whether 
before or after a loss. 
One of the pleas filed by the defendant set forth in detail a 
violation by the plaintiff of this provision in the policy, and 


there was evidence tending to support such plea. While the 
VoL. XXX.—32. 
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court stated to the jury this contention of the defendant, it 
wholly omitted to instruct them upon this vital issue in the 
case. This omission was doubtless a mere oversight on the 
part of the learned judge; but, in our judgment, it necessitates 
the granting of a new trial, even though no request to charge 
upon this issue was made by the defendant’s counsel. 

2. Another contention of the defendant was that all of the 
property for the loss of which the suit was brought was not in 
the house and destroyed when it was burned. The court 
charged the jury: “ Now, the plaintiff alleges that there was 
in the house the list of property which she attaches to her dec- 
laration (and the defendant admits it to be a true copy). Of 
course, you can get the items by referring to the list so at- 
tached.” We think that this charge was misleading, because 
susceptible of the construction that the defendant admitted 
the list attached to the petition to be a correct list of the prop- 
erty destroyed. 

3. As a new trial must be granted in this case, it is neces- 
sary to pass upon the question as to the constitutionality of 
section 2140 of the Civil Code, raised by the exceptions pend- 
ente lite to the overruling of the demurrer. That section pro- 
vides :— 

The several insurance companies of this State, and for- 
eign insurance companies doing business in this State, in all 
cases when a loss occurs, and they refuse to pay the same 
within sixty days after a demand shall have been made by 
the holder of the policy on which said loss occurred, shall be 
liable to pay to the holder of said policy, in addition to the 
loss, not more than 25 per cent on the liability of said com- 
pany for said loss; also, all reasonable attorney’s fees for 
the prosecution of the case against said company: pro- 
vided, it shall be made to appear to the jury trying the same 
that the refusal of the company to pay said loss was in bad 
faith. 


The question made is whether this section of the Civil Code 
is a violation of that part of section 1 of the Fourteenth 
Amendment of the Constitution of the United States, provid- 
ing that no State shall “ deprive any person of life, liberty, or 
property without due process of law, nor deny to any per- 
son within its jurisdiction the equal protection of its laws.” 
We think the decision of the Supreme Court of the United 
States in Railway Co. vs. Ellis (165 U. 8., 150), in principle, is 
conclusive as to the unconstitutionality of the Code section 
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under consideration. In that case a statute of Texas allow- 
ing an attorney’s fee to the plaintiff in actions against railroad 
corporations, on claims, not exceeding in amount $50, for per- 
sonal services rendered or labor done, or for damages, or for 
overcharges in freight, or for stock killed or injured, was ad- 
judged unconstitutional. Mr. Justice Brewer, speaking for 
the majority of the court, said: “The single question in this 
case is the constitutionality of the act allowing attorney’s 
fees. The contention is that it operates to deprive the rail- 
road companies of property without due process of law, and 
denies to them the equal protection of the law, in that it 
singles them out of all citizens and corporations, and requires 
them to pay in certain cases attorney’s fees to the parties suc- 
cessfully suing them, while it gives to them no like or corre- 
sponding benefit. Only against railroad companies is such 
exaction made, and only in certain cases. * * * The Su- 
preme Court of the State considered this statute as a whole, 
and held it valid, and as such it is presented to us for consider- 
ation. Considered as such, it is simply a statute imposing a 
penalty upon railroad corporations for a failure to pay certain 
debts. No individuals are thus punished, and no other cor- 
porations. The act singles out a certain class of debtors, and 
punishes them, when for like delinquencies it punishes no 
others. They are not treated as other debtors, or equally with 
other debtors. They cannot appeal to the courts, as other 
litigants, under like conditions and with like protection. If 
litigation terminates adversely to them, they are mulcted in 
the attorney’s fees of the successful plaintiff; if it terminates 
in their favor, they recover no attorney’s fees. It is no suffi- 
cient answer to say that they are punished only when ad- 
judged to be in the wrong. They do not enter the courts upon 
equal terms. They must pay attorney’s fees if wrong, and 
they do not recover any if right; while their adversaries re- 
cover if right, and pay nothing if wrong. In the suits, there- 
fore, to which they are parties, they are discriminated against, 
and are not treated as others. They do not stand equal before 
the law. They do not receive its equal protection. All this 
is obvious from a mere inspection of the statute. * * * It 
is well settled that corporations are persons within the provi- 
sions of the Fourteenth Amendment of the Constitution of the 
United States [citing cases]. * * * A State has no more 
power to deny to corporations the equal protection of the law 
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than it has to individual citizens. But it is said that it is not 
within the scope of the Fourteenth Amendment to withhold 
from the States the power of classification, and that if the law 
deals alike with all of a certain class, it is not obnoxious to 
the charge of a denial of equal protection. While, as a gen- 
eral proposition, this is undeniably true [citing cases], yet it 
is equally true that such classification cannot be made arbi- 
trarily. * * * That must always rest upon some differ- 
ence which bears a reasonable and just relation to the act in 
respect to which the classification is proposed, and can never 
be made arbitrarily and without any such basis. * * * It 
is, of course, proper that every debtor should pay his debts, 
and there might be no impropriety in giving to every success- 
ful suitor attorney’s fees. Such a provision would bear a rea- 
sonable relation to the delinquency of the debtor, and would 
certainly create no inequality of right or protection. But 
before a distinction can be made between debtors, and one be 
punished for a failure to pay his debts, while another is per- 
mitted to become in like manner delinquent without any pun- 
ishment, there must be some difference in the obligation to 
pay, and some reason why the duty of payment is more im- 
perative in the one instance than in the other. If it be said 
that this penalty is cast only upon corporations, that to them 
special privileges are granted, and, therefore, upon them spe- 
cial burdens may be imposed, it is a sufficient answer to say 
that the penalty is not imposed upon all corporations. The 
burden does not go with the privilege. Only railroads, of all 
corporations, are selected to bear this burden. The rule of 
equality is ignored.” The Ellis Case was approvingly cited in 
Railroad Co. vs. Matthews, 174 U. 8., 96. 

In Railway Co. vs. Wilson (19 S. W., 910) it was held by the 
Court of Appeals of Texas that a statute providing that, in 
the event of a railroad company refusing to pay its indebted- 
ness to an employee within twenty days after demand, he 
could recover as damages 20 per cent in addition to the 
amount due, was class legislation and unconstitutional. In 
the course of the opinion, after referring to those statutes al- 
lowing double damages for stock killed, the court observed: 
“ But when we consider the relations of railway companies to 
their own servants, both as to contracts of employment and 
payment, we find a field in which special legislation has no 
right ordinarily to enter, and in which railways stand on the 
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same footing with all other corporations or persons.” In In- 
surance Co. vs. Smith the same court held that a statute 

Providing that in all cases where loss occurs, and a life or 

health insurance company liable therefor fails to pay the 

same within the time specified in the policy after demand 
made, it shall be liable to the holder of such policy, in addi- 
tion to the amount of such loss, for 12 per cent of the 
amount of such loss, together with all reasonable attorney’s 
fees, for the prosecution and collection of the same, is in vio- 
lation of section 1 of the Fourteenth Amendment of the 

Constitution of the United States, as discriminating against 

such companies. 

In Wilder vs. Railway Co. (70 Mich., 382), where there was 
involved the validity of a statute authorizing an attorney’s 
fee of $25 to be taxed against a railway company against 
which judgment should be rendered in an action for injuries 
to stock, the court said: “ But the imposing of the attorney’s 
fee of $25 as costs cannot be upheld. The Legislature cannot 
make unjust distinctions between classes of suitors without 
violating the spirit of the Constitution. Corporations have 
equal rights with natural persons as far as their privileges in 
the courts are concerned. They can sue and defend in all 
courts, the same as natural persons, and the law must be ad- 
ministered as to them with the same equality and justice 
which it bestows upon every suitor, and without which the 
machinery of the law becomes the engine of tyranny. * * * 
Here the Legislature has granted special advantages to one 
class at the expense and to the detriment of another, and has 
undertaken to make the courts themselves the active agents 
in this injustice, and to force them to impose penalties in the 
disguise of costs upon railroad companies for simply exercis- 
ing in certain cases the common right of every person to make 
a defense in the courts when suits are brought against them.” 
These principles were reaffirmed in Lafferty vs. Railway Co., 
71 Mich., 35; and Chair Co. vs. Runnels, 77 Mich., 104, 111. 

In Railroad Co. vs. Morris (65 Ala., 193) the question was as 
to the validity of a statute providing that a railroad corpora- 
tion, or any complainant against it, taking an appeal from the 
judgment of a justice of the peace in a suit for damages to live 
stock, and failing to sustain such appeal, should be liable for 
a reasonable attorney’s fee, not exceeding a named amount, to 
be taxed as part of the costs. This statute gave the same 
right to the corporation as to its adversary, and was limited 
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to cases in which an appeal was taken from a judgment al- 
ready rendered by a judicial officer. Yet the Supreme Court 
of Alabama held the statute to be in conflict with the consti- 
tution of the State, and also in conflict with the Fourteenth 
Amendment of the Constitution of the United States, and, in 
referring to the provisions on the subject in the State and 
Federal authorities, said: “The clear legal effect of these 
provisions is to place all persons, natural and corporate, as 
near as practicable, upon a basis of equality in the enforce- 
ment and defense of their rights in courts of justice in this 
State, except so far as may be otherwise provided in the con- 
stitution. This right, though subject to legislative regulation, 
cannot be impaired or destroyed under the guise or device of 
being regulated. Justice cannot be sold, or denied, by the ex- 
action of a pecuniary consideration for its enjoyment from 
one, when it is given freely and open-handed to another, with- 
out money and without price. Nor can it be permitted that 
litigants shall be debarred from the free exercise of this con- 
stitutional right, by the imposition of arbitrary, unjust, and 
odious discriminations, perpetrated under color of establish- 
ing peculiar rules for a particular occupation. Unequal, par- 
tial, and discriminatory Jegislation, which secures this right 
to some favored class or classes, and denies it to others, who 
are thus excluded from that equal protection designed to be 
secured by the general law of the land, is in clear and manifest 
opposition to the letter and spirit of the foregoing constitu- 
tional provisions. * * * The section of the Code under 
consideration [1715] prescribes a regulation of a peculiar and 
discriminative character in reference to certain appeals from 
justices of the peace. It is not general in its provisions, or 
applicable to all persons, but is confined to such as own or 
control railroads only; and it varies from the general law of 
the land by requiring the unsuccessful appellant in this par- 
ticular class of cases to pay an attorney’s tax fee not to exceed 
$20. A law which would require all farmers who raise cotton 
to pay such a fee, in cases where cotton was the subject-matter 
of litigation and the owners of this staple were parties to the 
suit, would be so discriminating in its nature as to appear 
manifestly unconstitutional; and one which would confine the 
tax alone to physicians, or merchants, or ministers of the gos- 
pel, would be glaring in its obnoxious repugnancy to those 
cardinal principles of free government which are found incor- 





1901.] Pheniz Ins. Co. vs. Hart. 503 


porated, perhaps, in the bill of rights of every State constitu- 
tion of the various commonwealths of the American govern- 
ment. We think this section of the Code is antagonistic to 
these provisions of the State constitution, and is void.* * * 
The section in question is also violative of that clause in sec- 
tion 1, art. 14, of the Constitution of the United States, which 
declares that no State shall ‘deny to any person within its 
jurisdiction the equal protection of its laws.’ This guaranty 
was said by Justice Bradley, in Missouri vs. Lewis (101 U. S., 
22, 30), to include ‘ the equal right to resort to the appropriate 
courts for redress.’ ‘It means,’ as was further said by the 
court, ‘ that no person or class of persons shall be denied the 
same protection which is enjoyed by other persons or other 
classes in the same place and under like circumstances.’ The 
same court (in U. S. vs. Cruikshank, 92 U. S., 542, 555, per 
Waite, C. J.) used the following language, in discussing the 
foregoing constitutional clause: ‘The equality of the rights 
of citizens is a principle of republicanism. Every republican 
government is in duty bound to protect all its citizens in the 
enjoyment of this principle, if within its power. That duty 
was originally assumed by the States, and it still remains 
there’ * * * Ward vs. Flood, 48 Cal., 36.” 

In view of these authorities, and many others cited in the 
opinion from which we have quoted, we are constrained to hold 
that section 2140 of our Civil Code, which manifestly dis- 
criminates against insurance companies by imposing upon 
them penalties for a failure to pay a debt, is unconstitutional, 
being in conflict with that portion of section 1 of the Four- 
teenth Amendment of the Constitution of the United States 
which declares that “ no State shall deny to any person within 
its jurisdiction the equal protection of its laws.” While the 
point was not made, it may not be improper to remark that 
the section of the Code under consideration is, in our opinion, 
also contrary to the spirit, at least, of the provisions in the bill 
of rights in our own State constitution, in which it is declared: 
_ Paragraph 2:— 

Protection to person and property is the paramount duty 
of government and shall be impartial and complete. 


Paragraph 3:— 


No person shall be deprived of life, liberty, or property 
except by due process of law. 
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Paragraph 4:— 

No person shall be deprived of the right to prosecute or 
defend his own cause in any of the courts of this State, in 
person, by attorney, or both. 

4. One of the grounds of the motion for a new trial was: 
“ Because the court erred in refusing to admit in evidence, on 
motion of defendant, a copy of the alleged proof of loss intro- 
duced by plaintiff, which, as movant contends, had been placed 
in the hands of Hewitt, a detective, with cross marks opposite 
certain items, made under the following circumstances: Hew. 
itt testified, as movant contends, that Capt. Slaughter, chief 
of detective force, gave him a list to take out to Mrs. Hart’s 
house on Crew Street, to which she moved after the fire, to 
identify such goods in said house as might appear on the list. 
Hewitt identified the list as the one given him, and testified, 
as movant contends, that the cross marks were made imme- 
diately after he had gone to the house, by him and the young 
man with him, and the cross marks then identified what he 
saw in the house on Crew Street, identical with the list, al- 
though he said that at the time of giving his testimony some 
of the articles opposite to which was a cross mark were not in 
the Crew Street house, as he then recollected. The following 
articles had the cross mark opposite them.” Then follows a 
list of articles. It appears that all of the memorandum was 
not made by the witness, Hewitt, the cross marks being made 
by him and the young man with him, and it was not shown 
which were made by the witness and which by the young man. 
It further appears from the testimony of the witness that 
there was error committed in making some of the cross marks, 
as some of the articles opposite to which there was a cross 
mark were not in the Crew Street house. Under these cir- 
cumstances, there was no error in excluding the memorandum 
offered in evidence. Before a memorandum made for the pur- 
pose of preserving a record of a given fact or transaction can 
in any event be admitted in evidence as original testimony, it 
must affirmatively appear that it was made by the witness in 
connection with whose testimony it is offered, and that testi- 
mony must show absolutely the genuineness and correctness 
of the memorandum. 

5. Another complaint in the motion for a new trial was that 
the court erred in refusing to instruct the jury, as requested in 
writing, to the effect that, unless certain stipulations in the 
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policy as to written notice of the fire and formal proofs of loss 
were strictly complied with by the plaintiff, she could not re- 
cover. In view of the evidence of the plaintiff, there was no 
error in refusing to give such requests. The plaintiff testified, 
in substance, that the fire occurred late Friday night; that 
she saved and had no clothes to wear to the office of the agent 
and adjuster the next day; that a very hard rain prevented 
her from going to his office on Monday; that she went to see 
him early Tuesday morning, and gave him verbal notice of the 
fire; that immediately after the fire such agent and adjuster 
went to the premises where the fire occurred and personally 
examined them; that within the time required by the policy 
she made out a complete and correct list of the property al- 
leged by her to have been burned and at its valuation; that 
she carried this list to the company’s agent and adjuster, and 
he received it, assuring her that it was satisfactory, and she 
need not swear to it, or otherwise verify it, and that he there- 
upon took up the matter of adjusting the loss with her, and 
told her that the money would be paid in sixty days; that he 
kept such list until it was produced, under notice, upon the 
trial; and that her attention was never called to any defects 
in it. While the mere acts.of giving verbal notice of the fire 
to the agent of the insurance company, and furnishing him 
with a written list, unsworn to, of the goods alleged to have 
been destroyed, were not, without more, sufficient compliance 
with the stipulations in the policy requiring written notice of 
the fire and formal proofs of the loss, yet if the company’s 
authorized agent accepted as sufficient the oral notice, and 
also accepted such list as a satisfactory compliance with the 
requirements of the policy as to furnishing proofs of loss, the 
right of the insured to enforce the policy would not neces- 
sarily be lost for lack of literal compliance with the terms of 
the policy as to these matters: Alston vs. Insurance Co., 100 
Ga., 287; Ostr., Ins., §§ 221, 224, 227, 229; Welsh vs. Assur- 
ance Corp., 151 Pa. St., 607; Insurance Co. vs. Stewart (Ind. 
App.). 

6. No amplification of the matters dealt with in the sixth 
headnote is necessary. Judgment reversed. All the justices 
concurring, except Cobb, J., ahsent for providential cause. 
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Supreme Court of Missouri. 


SUPREME COURT OF MISSOURI. 


DIVISION No. 1. 


STERNBERG 
v8. 


LEVY.* 


Pleadings in a bill of interpleader considered. 


An unmarried man lived with his widowed sister and her children, and sup- 

orted them with his wages, snd insured his life for her benefit, paying 

for premiums in six years. The statutes of Missouri provide that an 

unmarried woman may insure the life of her brother; also that certain 

property of the head of a family, and his wages, shall be exempt from 
garnishment under certain conditions. 

Held, That a creditor of the brother had no claims on the policy. He was 
the head of the family; his sister had an insurable interest in his life. He 
was entitled to spend more on the support of the family than his own 
support would have cost, and he was entitled to invest his wages and $300 
in addition each year in the purchase of the life insurance. 


Appeal from St. Louis Circuit Court. 


J. H. Treaty, for Appellant. 


W. C. & J. C. Jones and G. F. Jonzs, fur Respondent. 


Marsuatt, J. 

This is an interpleader between the plaintiff, as a judgment 
creditor of Joseph Levy, and the defendant, as the sister of 
Joseph Levy, for $2,500 benefits payable by the Western Com- 
mercial Travelers’ Association upon the death of Joseph Levy 
to Pauline Levy, his sister. There was a judgment in favor of 
Pauline Levy in the St. Louis Circuit Court. Plaintiff ap- 
pealed to the St. Louis Court of Appeals, where the judgment 
of the Circuit Court was reversed, and the cause remanded to 
the Circuit Court, with directions to enter a judgment for the 
plaintiff for the amount of ‘his claim. Biggs, J., dissented, and 
certified that the judgment was in conflict with controlling de- 
cisions, stated, of this court; and thereupon the cause was 
transferred to this court, under section 6 of the amendment of 
1884. It is, therefore, our duty to hear and determine the 
cause as if this court had original jurisdiction of this appeal. 

The Western Commercial Travelers’ Association is a corpo- 
ration organized under article 10, c. 42, Rev. St. 1889, relating 
to benevolent, fraternal beneficial companies. Under its by- 

* Decision rendered, Feb. 12, 1901. 
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laws $4,000 is paid upon the death of a member to the bene- 
ficiary named in his certificate, or, failing such beneficiary, to 
the heirs of the member. On the 3ist of December, 1880, 
Joseph Levy became a member, and designated his sister, 
Pauline Levy, as his beneficiary. He was then solvent, and 
continued so until 1891. During these eleven years he paid 
$279 in contributions to the death fund. In 1891 he failed, 
and the plaintiff and others obtained judgments against him. 
After 1891 and until his death, on the 16th of December, 1897, 
Levy paid $290 in contributions to the death fund. Upon his 
death the plaintiff brought suit against his beneficiary, 
Pauline Levy, and the association, seeking to have the $4,000 
applied to the payment of plaintiff's judgment against Levy. 
Upon a stipulation between plaintiff and defendant the asso- 
ciation paid the $4,000 into court, and was discharged. The 
sum of $100 was allowed to the attorneys of the association 
for services. The court ordered $1,400 paid to Pauline Levy, 
and that the plaintiff and defendant interplead for the $2,500, 
which they did. Pauline Levy’s interplea sets out the char- 
acter of the association; its by-laws, etc., above referred to; 
the fact that she is the beneficiary named in the certificate; 
the death of her brother,—and prays judgment. The plain- 
tiff’s interplea sets out the same general facts, with the addi- 
tional allegation as to the recovery of judgments aforesaid, 
the payment of the $279 by Levy while he was solvent, and of 
the $290 after he became insolvent, and then pleads separately 
the following: “Further interpleading, this interpleader says 
that after the rendition of said judgments against said Joseph 
Levy, and while he was insolvent, as stated in the first count 
hereof, the said Joseph Levy, while residing with his said sis- 
ter, Pauline Levy, and her children, gave her from his earn- 
ings, for the shelter, support, maintenance, clothing, and other 
expenses of the said Pauline Levy, and for the shelter, sup- 
port, maintenance, clothing, education, and other incidental 
expenses of her minor children, large sums of money; to wit, 
the sum of at least $1,750 per year, aggregating for said six 
and one half years intervening between the date of the rendi- 
tion of said judgments and the date of the death of said 
Joseph Levy the sum of at least $11,375; that the said sum of 
money so given to said Pauline Levy was not given her as a 
contract price for board and accommodation, but was given to 
her, from time to time, for the shelter, support, maintenance, 
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and other expenses of herself and children, and for the educa- 
tion of her said children as aforesaid, which sum so given to 
said Pauline Levy during said six and one-half years was at 
least $5,500 in excess of the sum which similar board and ac- 
commodations were worth, and for which they could have 
been procured by the said Joseph Levy for himself, individu- 
ally, elsewhere. This interpleader further states that the said 
Pauline Levy has spent the said sums of money so given to her 
by the said Joseph Levy; that the said Pauline Levy is now 
insolvent, and this interpleader cannot by garnishment or 
other proceeding at law against said Pauline Levy compel her 
to satisfy this interpleader’s said judgments out of the moneys 
so given her by the said Joseph Levy in fraud of his said cred- 
itors as aforesaid.” Pauline Levy moved to strike out of 
plaintiff’s interplea the matter specifically quoted, as surplus- 
age, irrelevant, immaterial, and, if true, having no bearing on 
the claim of either party to the fund in controversy. The 
court sustained this motion on the 4th of April, 1898. Plain- 
tiff filed a motion to vacate the order sustaining said motion 
on the &th of April, 1898. In the transcript certified by the 
clerk there is a statement by the clerk that both parties then 
filed motions for judgment on the interplea as they stood; but 
no such motions appear in the transcript, or appear to have 
been made a part of the record by any bill of exceptions, and, 
therefore, the recital of the clerk is of no avail (State vs. Mer- 
riam, not yet officially reported), and no such motions are 
before us for consideration. The court on April 26, 1898, ren- 
dered judgment fur the defendant. The judgment, after recit- 
ing the appearance of the parties, sets out, “And the several 
motions of the said parties for judgment upon the pleading 
having been submitted to the court, and the allegations in the 
said several interpleas being undenied and admitted, and the 
court being fully advised of and concerning the premises,” etc., 
it awarded the fund in court to the defendant. No motion for 
new trial was filed. Thereafter, on the 21st of May, 1898, the 
plaintiff filed his bill of exceptions, and appealed to the Court 
of Appeals. The bill of exceptions simply sets out the portion 
of the plaintiff’s interplea challenged, the motion to strike it 
out, the ruling of the court sustaining the motion to strike 
out, the motion to vacate the order sustaining the motion, and 
exceptions properly saved to all said matters. Then, as 
stated, the case was appealed to the St. Louis Court of Ap- 
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peals, and by that court certified to this court, for the reasons 
stated. 

1. The plaintiff has properly saved the right to have the 
action of the trial court on the motion to strike out reviewed 
by this court. No motion for a new trial was necessary to pre- 
serve this right. “It is not usual or necessary to file a motion 
for a new trial for the mere purpose of having the court to 
twice hear the same motion or demurrer:” O’Connor vs. 
Koch, 56 Mo., loc. cit., 262; Butler vs. Lawson, 72 Mo., loc. cit., 
244. The substance of the matter struck out is that, while 
residing with his sister, Joseph Levy gave her from his earn- 
ings, for the shelter, support, maintenance, clothing, and other 
expenses of herself and children, the sum of $1,750 a year for 
the six and one-half years after he became insolvent, and be- 
fore his death, aggregating $11,375; that it was not given to 
her as a contract price for board, but “ was at least $5,500 in 
excess of the sum for which similar board and accommoda- 
tions were worth, and for which they could have been pro- 
cured by the said Joseph Levy for himself, individually, else- 
where;” that Pauline has spent the money and is insolvent; 
that such payments were a fraud on the plaintiff, and, there- 
fore, he asks to compel Pauline to pay his judgment out of 
these benefits accruing to her from her brother’s membership 
in the fraternal, beneficial association. Under the facts 
stated, Joseph Levy was the head of a family, composed of 
himself, his sister, and her children. He had a right to sup- 
port them, although he could not be compelled to do so. As 
such head of a family he was entitled to the exemptions al- 
lowed by statute to the head of a family. The identical ques- 
tion was decided by this court in Wade vs. Jones (20 Mo., 75), 
and has been the law in this State ever since: Broyles vs. 
Cox, 153 Mo., loc. cit., 248. Section 5851 (Rev. St., 1889) per- 
mits a married woman to insure the life of her husband and 
hold the insurance free from the claims of his creditors, but 
provides that, 


When the premiums paid in any year out of funds or prop- 
erty of the husband shall exceed five hundred dollars, such 
exemption from such claim shall not apply to so much of 
said premiums so paid as shall be in excess of five hundred 
dollars, but such excess, with interest thereon, shall inure 
to the benefit of his creditors. 


In Pullis vs. Robison (73 Mo., 201) it was held that, if the 
huband’s money was paid both before and after he became 
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insolvent, “so much of the insurance as was the product of 
the premiums paid by the husband while he was solvent ” went 
to the wife, and that the creditors were entitled to “so much 
as was the product of the premiums paid by him after he be- 
came insolvent.” But in Judson vs. Walker (Mo. Sup.) it was 
pointed out by Valliant, J.,that after the decision in Pullis. vs. 
Robison, supra, the Legislature amended the statute as it was 
when the Pullis Case was decided, and provided that the cred- 
itor is entitled only to the excess over $500 paid as premiums 
in any year, with interest thereon, and not to the product of 
the premiums paid, as was held in the Pullis Case. And this 
is not only the plain mandate of the statute, but is consonant 
with reason; for, as aptly said in the Judson Case: “ Pro- 
ceeds of life insurance, therefore, are not the product of pre- 
miums alone, but of premiums united with the beneficiary’s 
insurable interest. After the transfer of the policies we are 
now considering, they rested no longer on the insurable inter- 
est of Walker in his own life, in which his creditors were con- 
cerned, but depended for their validity upon the insurable in- 
terest of the wife and children in the life of their husband and 
father. Without that interest, the insurance, standing as it 
did in their name, would have been invalid; it would have 
been no insurance, and there would have been no proceeds. 
Therefore, while the creditors have some right to the money 
that was used for premiums, and to the value of the old poli- 
cies converted, they have no further right in the proceeds of 
the insurance.” It is argued, however, that this applies only 
to a wife, and not to a sister, and that the rule in the Pullis 
Case applies to a sister. This contention is based upon the 
theory that it is not the duty of a brother to support his wid- 
owed sister and her children. But while it is not his duty, he 
has a right to do so; and, if he resides with them and he pro- 
vides for them, he is the head of a family, and entitled to the 
same exemptions as if he had a wife living with him. Section 
5853 (Rey. St., 1889) gives a sister an insurable interest in her 
brother’s life. Without this provision this policy of insur- 
ance would be void, and, no matter how many premiums were 
paid, neither the sister nor the brother’s creditors would be 
able to collect a cent of the insurance after his death. So 
here, as in the Judson Case, the proceeds of this insurance 
“are not the product of premiums alone, but of premiums 
united with the beneficiary’s insurable interest.” For this 
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reason alone it is clear that the rule laid down in the case of 
Pullis vs. Robison (73 Mo., 201) is not the true rule now, and 
was not the true rule, even under the statute as it stood then. 
But if a man is entitled to his salary and certain exemptions 
as the head of a family, which his creditors cannot touch, and 
if he chooses to spend a part of his salary in premiums for life 
insurance for the benefit of his family after he is gone, his 
creditors are not thereby defrauded, for he has withdrawn no 
part of his property which his creditors could touch. Hence 
the provision added to the statute in 1879 did not change the 
right of a head of a family under the exemption laws. Under 
the law as it stood when the Pullis Case was decided, the head 
of a family could use his salary and his exempt property, up to 
the value of $300, to pay the yearly premiums on insurance for 
his family without defrauding his creditors. Such a use of his 
exempt property no more defrauded his creditors than if he 
had spent it in riotous and high living, or than if he had paid 
necessary expenses or had given it away. The statute at that 
time was simply declarative of a right he had before. The 
amendment of 1879 raised the limit of exemptions, pro hac 
vice, from $300 to $500, but it did not change the principle in- 
volved. Afterwards, as before, it was a fraud for an insolvent 
to withdraw the excess of his property over his exemptions 
from the reach of his creditors and invest it in insurance for 
his family; and such excess, representing the extent of the 
fraud, with interest, the creditors can reach. But as the pre- 
miums did not alone produce the proceeds of the insurance, 
and it required also an insurable interest to produce such pro- 
ceeds, and as there is no legal formula for apportioning the 
proportion of such excess that should be credited to the pay- 
ment of premiums and the portion that should be credited to 
insurable interest, the courts take the only practical course, 
and do not attempt to work out such a formula or distribu- 
tion, but award the creditor the known sum so fraudulently 
withdrawn from the reach of the creditors,—the excess over 
the exemption,—and restore it to the creditor, with interest. 
Thus the creditor is placed in the same position that he would 
have been in if the fraud had not been perpetrated. He gets 
all the property of the debtor that he has a right to touch, and 
the interest allowed is the legal measure of his damages for 
not getting the money when he should have gotten it. Sec- 
tion 5853 (Rev. St., 1889), giving a sister an insurable interest 
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in a brother’s life, does not contain a similar proviso to that 
contained in section 5851 as to the wife paying the premiums 
out of her husband’s money, or his doing so for her; but, in 
view of what has herein been said, this difference is imma- 
terial, except as to the amount of the exemption. The stat- 
utes of exemption (section 4903) make the exemptions to a 
head of a family, who, as shown, need not necessarily be a 
married man. And section 5220 (Rey. St., 1889) exempts from 
garnishment the wages of the head of a family for the last 
thirty days’ service. Hence it is no fraud for a brother who is 
the head of a family composed of his sister and her children to 
apply his wages or his exempt property to the procuring of in- 
surance for her benefit; for his creditors cannot touch the 
wages or property, and have no right to complain if he uses it 
thus providently and properly, instead of wasting it. There- 
fore, section 5853 is as effective for a sister so situated as sec- 
tion 5851 is to a wife, except as to the former only the wages 
and $300 can be used, and as to the latter the wages and $500 
can be used, to buy insurance. What is said in the plaintiff’s 
interplea as to the amount contributed by Joseph Levy to his 
sister being $5,500 in excess of what he could have procured 
similar board for elsewhere is of no consequence. The laws of 
our country give no court power to determine how much a 
man may spend for board, nor to inquire whether he paid too 
much or too little therefor, and to make the landlord refund 
the excess to his creditors if it was too much, or to allow the 
landlord for the difference if it was too little. However, this 
case does not depend upon any such considerations; for, as 
shown, Levy was not a boarder, but the head of the family. 
The motion to strike out the designated part of the plaintiff’s 
interplea was properly sustained. 

2. It is claimed that the motion for judgment on the plead- 
ings is a demurrer, and hence is part of the record proper, and 
therefore no motion for a new trial or bill of exceptions was 
necessary, but that the court will review the judgment upon 
the record so constituted. A motion for judgment on the 
pleadings is not a demurrer. It partakes of some of the quali- 
ties of a demurrer, but it is not a demurrer, and hence it is not 
a part of the record. It is a matter of exception, and can 
only be made a part of the record by a bill of exceptions. It 
partakes of the nature of a demurrer, in that it admits all 
facts that are well pleaded; and if it is overruled the order 
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overruling it is not a final judgment from which an appeal will 
lie, but the party may plead over, or proceed to trial on the 
issues joined. On the contrary, if it is sustained judgment 
goes at once, whereas if a demurrer is sustained the order is 
not a final judgment, the party has a right to plead over, and 
it is only in case of refusal to plead over that final judgment 
can be rendered on demurrer. There is no motion for judg- 
ment on the pleadings contained in this record. The bill of 
exceptions filed does not call for any such motion, and there- 
fore there is no such question open to review in this case. 

3. But if a motion for judgment on the pleadings could be 
treated as a demurrer, and hence a part of the record, without 
being made so by a bill of exceptions, it would avail the plain- 
tiff nothing in this case, for the reason that the transcript 
does not contain any such motion, and therefore quoad hoc 
there is no such record in this case. 

4. Aside from all this, however, if the motion for judgment 
was a demurrer, or had been made a part of the record, and if 
the whole case appeared to this court just as plaintiff contends 
the facts show the status of the controversy to be, the judg- 
ment of the Circuit Court would have to be affirmed. It is 
claimed that between the time Joseph Levy became insolvent, 
in 1891, and his death, in 1897 (a period covering six and one- 
half years), he paid $290 in premiums (properly speaking, as- 
sessments) to the association, to preserve his right to benefits 
therein. If this be conceded, it was $10 less than the $300 ex- 
emptions which he had a right to spend in that manner. There 
was no excess over the amount exempted to him (not taking 
his salary into account at all) that was invested in this way, 
and, as shown, the creditors are only entitled to recover the ex- 
cess, with interest, over the amount he is entitled to spend 
every year for this purpose. Here the total spent for six and 
one-half years was $10 less than he was entitled to spend for 
insurance for the benefit of his sister every year, no matter 
how insolvent he may have been. For these reasons the judg- 
ment of the Circuit Court is affirmed. All concur. 


VoL. XXX.-33. 





Supreme Court of Vermont. 


SUPREME COURT OF VERMONT. 


CLARK 
v8. 


EMPLOYERS’ LIABILITY ASSUR. CO.* 


The complaint in an accident policy alleged that the insured, a teamster, had 
accidentally been thrown to the ground and the wheels of the wagon had 
passed over his neck and chest. The body was found on the road with 
indications of such cause, but no direct evidence. 

Held, That the jury were entitled to the aid of every fact entering into the 
situation, and evidence of the horse having a habit of suddenly starting 
was admissible. 

The deposition of the family physician of the insured’s grandfather as to the 
latter having heart trouble was not admissible to sustain a claim of apo- 
plexy, where there was no evidence of the cause of the grandfather’s death. 


Where the situation was such that the jury might reasonably find that a move- 
ment of the horse had caused death, it would be error to direct a verdict 
for the company. 

Where the policy was payable to plaintiff in case of death of insured she was 
entitled to sue. 

The plaintiff was entitled to recover if the injuries were received substantially 
as alleged, but not if they were received in a way wholly different from 
that alleged. 

Where the policy did not insure against death occasioned, in whole or in part, 
directly or indirectly, from bodily infirmity or disease, and the autopsy 
showed death from apoplexy, the defendant was entitled to a charge that 
even if death was from accident there could be no recovery if disease or 
bodily infirmity contributed to it. 


Exceptions from Windham County Court. 


Action by Helen B. Clark against the Employers’ Liability 
Assurance Company. From a judgment for plaintiff, defend- 
ant brings exceptions. Reversed. 


Waterman, Martin & Hirt, and Kirrrepee Hasxixs, for Plaintiff. 
Joun Lowext and Crarke C. Firts, for Defendant. 

Monson, J. 
The insured was found lying dead in the road, where the 
wheels of his wagon had evidently passed over his neck. He 
Was seen by no one from the time he started until after his 
death, and his movements could be ascertained only from evi- 
dentiary circumstances. There was a watering trough beside 
the road he had passed over, placed at a level which required 
the unchecking of a horse to enable it to drink. The body 

* Decision rendered, Nov. 30, 1900. 
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was found about twenty feet from this trough, and the horse 
a short distance further on. There were tracks which indi- 
cated that the horse had been brought up to the trough, and 
that the deceased was upon the ground at that point. There 
was also evidence of tracks leading from the vicinity of the 
trough to the location of the body, along that side of the road 
on which the trough stood, and a little way from the tracks 
made by the horse. There was nothing in the position or 
character of the tracks, as described by the witnesses, that in- 
dicated haste or struggle. The body lay upon its back, with 
feet extended towards the highway ditch. The horse was 
checked up when found, but the case discloses nothing as to 
the position of the reins. 

In connection with these matters, the court permitted the 
plaintiff to show that the horse had a habit of starting off sud- 
denly after stops of the character indicated, and that it was 
hard-bitted. The defendant insists that the tracks and the 
position of the body, as located by undisputed testimony, left 
no room for an inference that the ivsured’s fall was caused by 
his horse, and that consequently this evidence as to the horse 
should have been excluded. If the question were to be passed 
upon as presented by counsel, it would doubtless be held that 
the circumstances referred to were neither developed with such 
precision, nor of a character so controlling as to require the 
exclusion of other circumstances having a natural connection 
with the fact to be proved. But we think the defendant is not 
entitled to put the question upon this narrow ground. The 
cause of the insured’s death was to be ascertained from evi- 
dence entirely circumstantial. The jury were entitled to the 
aid of every fact that entered into the situation of the de- 
ceased at the time of his catastrophe. The scope of legitimate 
inquiry included, not only the strength and activity of the 
inan, the steepness of the grade, the character and condition 
of the surface, the style of the wagon, and the amount of the 
load, but the disposition and habits of the horse in matters 
affecting its conduct and management under such circum- 
stances. These facts were all material to the inquiry; and 
the admission of any of them against the defendant’s objec- 
tion could not put the court in error, even if it ultimately ap- 
peared that some of the others were so controlling as to ren- 
der-it certain that those objected to had nothing to do with 
the catastrophe. 
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The court properly excluded so much of Dr. Campbell’s 
answer to interrogatory five as related to the manner of Ather- 
ton Hall’s death. It is fairly apparent from the answer, es- 
pecially when read in connection with other parts of the depo- 
sition, that it was hearsay. But counsel contend that, if there 
was any uncertainty in regard to this, the adverse party 
should have called attention to it at the time of taking by a 
specific objection, so that the uncertainty could have been 
removed by further inquiry. We think, however, that it was 
the duty of the party taking the testimony to see that enough 
appeared to show its competency, and that a specific objection 
before the magistrate was not required to entitle the plaintiff 
to raise this question on trial. 

The question as to Atherton Hall’s having had any heart 
trouble called for a matter of fact, and not of opinion, and it is 
possible that the mere fact that the family physician did not 
know of his having had heart disease was evidence tending to 
show that he did not have it. But it is not necessary to in- 
quire as to this; for the fact that Atherton Hall did not die of 
heart disease was not material, unless the circumstances were 
such that proof that he did not die of heart disease would 
tend to show that he died of apoplexy; and, the previous an- 
swers as to the manner of his death having been excluded, it 
was not error to exclude this. It does not appear that there 
was any evidence then in the case as to the manner of Ather- 
ton Hall’s death. 

One Childs testified to a conversation had a few days after 
the insured’s death, with William B. Clark, a son of the de- 
ceased and a witness for the plaintiff, in which Clark spoke of 
his father’s having recently had dizzy spells and trouble with 
his head. Childs was an insurance agent, representing com- 
panies which had risks on the deceased, and he was cross-ex- 
amined at some length for the purpose of showing his interest. 
In the course of this examination, he was asked if he did not 
take an active part in the matter from the time of the in- 
sured’s death until the time of the trial, or until his company 
settled. Upon objection being made, the question was with 
drawn; whereupon an exception was noted to the asking of 
the question, and it is now objected that the last clause of the 
question embodied an inadmissible fact, the use of which was 
altogether unnecessary to the purpose of the examination. It 
is, in truth, difficult to see how it became necessary to make 
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use of this fact in showing the interest of the witness. Plain- 
tiff’s counsel insist that the question was harmless because it 
did not indicate whether the interest of his company was by 
way of an accident policy or a life policy. But ina later stage 
of the cross-examination questions were asked which tended 
strongly to solve the doubt. The court has heretofore indi- 
cated its purpose that cases shall not be tried upon irrelevant 
and prejudicial matters improperly brought before the jury by 
question or argument. It is doubtless true that the objection- 
able features of questions of this character are sometimes due 
to inadvertence, and that this must be taken into considera- 
tion in determining the proper application of the rule to an 
exception of this character. But, as the case stands, it is not 
necessary to consider the matter further. 

The defendant’s motion that a verdict be directed in its 
favor, for that upon the whole evidence no right of recovery 
was shown, was properly overruled. It is claimed, first, that 
the evidence excludes the possibility that the insured’s fall 
was caused by his horse. It is said that the position of the 
body and the location of the tracks show conclusively that he 
was not struck by the horse or shaft. But, if this be conceded, 
it does not follow that the horse had no connection with the 
fall, and the allegation that the deceased was cast or thrown 
upon the ground did not confine the plaintiff to proof of a di- 
rect blow. In the absence of any evidence as to the reins, 
they may be presumed to have been left as reins are usually 
left under such circumstances. The evidence that the tracks 
of the deceased were a little way from those made by the horse 
did not preclude the possibility that as the horse was leaving 
the vicinity of the trough the deceased seized the nearest rein 
at some point alongside the horse, and that this connection 
was maintained until he fell. In view of this, it cannot be 
said to have been impossible for a reasonable man to conclude 
from all the evidence that the insured’s fall was due to some 
movement of his horse. 

It is also claimed that the evidence does not show a right of 
action in the plaintiff. The defendant is not entitled to raise 
this question under his general motion, but it may properly be 
disposed of in view of the necessity of another trial. The un- 
dertaking of the policy is to pay the principal sum to the 
plaintiff, and this entitles her to maintain the suit: Daven- 
port vs. Life Ass’n, 47 Vt., 528. 
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The declaration alleges that the insured’s death “ resulted 
from bodily injuries alone, and through external, violent, and 
accidental means; to wit, that he was accidentally cast or 
thrown upon the ground by his team so that the back of his 
head near the base of the brain struck on the hard earth or 
stone with great force, and the wheels of his heavily loaded 
wagon passed across his neck and chest, so that by means of 
said accidental bodily injuries solely, and from no other cause, 
his death was then and there caused.” The defendant’s first 
request was for a charge that the plaintiff could not recover 
unless the jury found that the “insured came to his death 
solely through external, violent, and accidental means, and 
from bodily injuries alone, received in the particular manner 
and upon the particular parts set forth in the declaration; ” 
the request concluding with the words of the videlicet. The 
fifth request was “ that the plaintiff cannot recover if the jury 
find that the insured came to the ground in any other way 
than by being cast or thrown there by his team, although they 
find that his death was thereafter caused by his wagon run- 
ning over him.” The defendant, if entitled to the substance 
of the first request, was probably not entitled to a charge in its 
exact language; for it would be sufficient if the injuries were 
received substantially as alleged. But the fifth request pre- 
sents the question argued, and is not open to this verbal ob- 
jection. Neither request was complied with. 


The defendant is not precluded from relying upon these re- 
quests by the fact that the evidence was not objected to, nor 
by the fact that the language used did not present the matter 
in the light of a variance. The failure to object was not a 
waiver, for the circumstantial evidence offered had some 
tendency to establish the allegations of the declaration when 
given the legal effect claimed by the defendant. The real con- 
tention is not that the allegations were wholly unsupported, 
but that the charge permitted the jury to return a verdict for 
the plaintiff without finding them established. The requests 
were designed to secure an instruction that would preclude 
the return of a verdict for the plaintiff, unless the jury found 
the facts which the defendant claimed were essential to a re- 
covery. The question raised is whether the plaintiff could 
recover upon proof that the insured’s death resulted from an 
accident different from the one set forth in the videlicet. 
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Jt was sufficient for the plaintiff to allege that the insured’s 
death resulted solely from bodily injuries, sustained through 
external, violent. and accidental means, without setting out 
the particulars of the accident which caused his fatal injuries. 
But those particulars, although not necessary to be alleged, 
were material to the inquiry; and, if particulars thus ma- 
terial are unnecessarily alleged, they must be proved substan- 
tially as stated. It is only when the matter unnecessarily 
stated is wholly foreign and irrelevant to the cause, or is re- 
pugnant to what goes before, that it can be rejected as sur- 
plusage. The pleader cannot relieve himself from the neces- 
sity of proving unnecessary allegations of relevant matter by 
putting them under a videlicet. The proper office of a videl- 
icet is to particularize or explain what goes before it. It may 
restrain the generality of preceding words, but cannot enlarge 
nor diminish the preceding subject-matter. In the former 
case it is merely explanatory of the language which precedes 
it, while in the latter it is repugnant to it. When a material 
videlicet is preceded by words of direct averment, the videlicet 
is regarded as a direct allegation, and, therefore, as traversa- 
ble, and, being regarded as traversable, it follows that if 
traversed it must be proved: Gould, Pl., c. 3, §§ 35-41; 1 Chit., 
P]., 228, 229, 317, 318, 392, 611; Derragon vs. Village of Rut- 
land, 5&8 Vt., 128, 185; Stukeley vs. Butler, Hob., 175; Knight 
vs. Preston, 2 Wils., 332; Gleason vs. McVickar, 7 Cow., 41; 
Hastings vs. Lovering, 2 Pick., 214; 2 Saund., pt. 2, 291a. 

The videlicet in this case is merely restrictive and explana- 
tory of the preceding general allegation, and is in no way 
inconsistent with it. It is an unnecessarily particular state- 
ment of relevant matter, and not a statement foreign to the 
inquiry. In connection with the preceding general averment, 
it sets forth that the insured’s death resulted from bodily in- 
juries caused by his being accidentally thrown upon the 
ground by his team. The matter is such that it makes one 
complete and consistent allegation, and the plaintiff’s claim 
that the general issue traversed only the matter contained in 
the general averment cannot be sustained. The plaintiff 
could not recover under this declaration without showing that 
the deceased was thrown to the ground by his team; but, this 
being established, she could recover whether death was caused 
by a blow from the team, by the concussion of the fall, or by 
the crossing of the wheels substantially as alleged. This 
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statement renders a specific reference to the second, third, and 
fourth requests unnecessary. The failure of the court to con- 
fine the jury to the allegations of the declaration requires a 
reversal of the case. 

The remaining question involves a construction of the 
policy. The policy did not insure against death occasioned 
wholly or partly, directly or indirectly, by disease or bodily in- 
firmity. The defendant requested a charge that the plaintiff 
could not recover if the death was caused wholly or partly by 
disease or bodily infirmity, and this was complied with. The 
defendant also requested a charge that the plaintiff could not 
recover, even if the death was found to have been caused by 
accident, if it was also found that disease or bodily infirmity 
contributed in any degree thereto. This request was appar- 
ently framed to secure an instruction upon the phrase “ di- 
rectly or indirectly,” but it may be doubted whether the word 
“degree” was such as to give it the force intended. If not, 
the question as to the effect of the words “ directly or indi- 
rectly ” was not saved. But the request has been treated as 
presenting this question, and, under the circumstances, it may 
properly be given that effect without further examination. 

The court stated the inquiry to be whether the deceased 
died solely by reason of the injuries received by the accident, 
-—whether the accident was the direct cause of the death; re- 
ferred to the plaintiff's claim that the apoplexy causing the 
death was produced by the accident, and to the defendant’s 
claim that the apoplexy was the result of natural causes; and 
charged that the plaintiff must show that an accidental injury 
was the direct cause, or the sole cause, of the death, and that 
he could not recover if the death was caused wholly or in part 
by disease or bodily infirmity. The request above set forth 
was not complied with unless a compliance can be found in 
this instruction. 

The circumstantial evidence bearing upon the cause of the 
insured’s death presented the question whether he was 
stricken with spontaneous apoplexy and fell in a place where 
the wheels passed over him, or whether he accidentally fell 
where the wheels passed over him and suffered apoplexy as a 
result of the injuries received. The defendant contends that 
if the insured fell before the wheels because of an apoplectic 
fit, not sufficient to cause death, and was killed by the pres- 
sure of the wheels, it might truly be said that his death was 
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caused directly and wholly by the accident, and yet the case be 
within the exception of the policy. A few authorities are re- 
ferred to in elucidation of this claim. In Winspear vs. Insur- 
ance Co. (6 Q. B. Div., 42), and in Lawrence vs. Insurance Co. 
(7 Q. B. Div., 216), the company was held liable for accidental 
deaths which would not have occurred but for fits of apoplexy. 
But the exceptions in the policies there construed did not con- 
tain the word “ indirectly,” nor an equivalent expression, and 
the reasoning advanced in support of the decisions indicates 
that if there had been such a provision the result would have 
been different. In Indemnity Co. vs. Dorgan (7 C. C. A., 581) 
the facts presented the same situation, and the policy was like 
the one in suit; and, upon a review of the cases above cited, it 
was considered that the word “ indirectly ” broadened the ex- 
ception, and required a different conclusion. 

We think the view of the Circuit Court of Appeals is cor- 
rect. The policy does not insure against an accidental death 
which is caused indirectly by disease. If the insured’s fall 
was caused by disease, that disease was the cause of his death, 
within the meaning of the exception. His helpless plight in 
the tracks of the approaching wheel was due to the apoplectic 
stroke, and to that alone. An accidental death by crushing is 
caused indirectly by disease, if the person falls in the place of 
danger because of disease. The death is caused directly and 
wholly by the crushing, but it is nevertheless caused indi- 
rectly by the disease. It was necessary for the plaintiff to 
show, not only that the injury received was the direct cause of 
death, but that disease did not indirectly cause the death by 
subjecting the insured to that injury. The charge failed to 
present this view to the jury. 

Judgment reversed, and cause remanded. 
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In case of an accident policy in which the defense was suicide, the evidence 
showed that the insured was suffering from melancholia, which is often 
accompanied with suicidal tendencies. He was under a strong impulse 
to escape from the sanitarium where he was confined, and while walking 
in company with a friend suddenly disappeared, and was shortly after 
found drowned in a river nearby. 


Held, That there was evidence from which a jury might find the drowning 
accidental in an attempt to escape by swimming across the river. 


Held, That where the evidence showed the facts as above, the defense was not 
harmed by the exclusion of other evidence that melancholia is usually 
accompanied by suicidal tendencies. 


A physician’s affidavit, accompanying proofs of loss, stated suicide through 
melancholia as the cause of death, and that such was the finding of the 
inquest. 


Held, That the court erred in excluding the statement. 


Held, That the verdict of the coroner’s jury was inadmissible as original 
evidence against the beneficiary. 


Held, That an instruction that the legal presumption was against suicide, 
sane or insane, was error. 


Error to Circuit Court, Wayne County. 


Epwin F. Conery and Orta B. Taytor, for Appellant. 
Hartow P. Davock (Otto Kirchner of counsel), fur Appellee. 


Monrcomery, CO. J. 

The defendant insurance company issued, upon the life of 
George E. Wasey, a policy of insurance, payable to the plain- 
tiff herein, for the sum of $12,000, in monthly installments of 
$50 each. The policy was subject to the condition that in case 
of suicide committed by Mr. Wasey, while sane or insane, 
within two years from the date of the policy, the limit of recov- 
ery thereunder should be the premiums paid thereon. It was 
issued upon the 23d day of February, 1897. Only one annual 
premium, of $232.44, had been paid, when Mr. Wasey died. On 
the 2d day of November, 1897, Mr. Wasey came to his death by 
drowning in the Flint River, at Flint, in this State. On the 
trial in the court below the plaintiff contended that the drown- 
ing of Mr. Wasey was accidental. The defendant contended 
“Decision rendered, March 26,1901... 2#°*0«2°°° ° °#° ° 
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that it was intentional and suicidal. This was practically the 
sole issue in the court below. The jury found for the plaintiff 
for all the $50 installments past due at the date of the verdict. 
The defendant submitted to the jury the following question: 
“ Did George E. Wasey commit suicide?” They answered it, 
“No.” <At the time of Mr. Wasey’s death he was, and ever 
since the previous July he had been, a patient at the Flint 
Sanitarium. Mr. Wasey was suffering from melancholia 
agitata. The evidence shows that this disease is often accom- 
panied by a suicidal impulse, and the statements made by Mr. 
Wasey to his wife, while at Flint, indicate that he had, before 
entering that institution, entertained the idea of killing him- 
self, but he at the same time stated that he had not enter- 
tained such a thought while at Flint, and asked his wife’s for- 
giveness for having thought of such a thing on the earlier 
occasion. There was testimony tending to show that Mr. 
Wasey was under a strong impulse to make his escape from 
the sanitarium. The manner of his death, briefly told, was as 
follows: He went for a drive with his friend and former 
pastor, Rev. Mr. Washburn. They entered the cemetery 
bounded by the Flint River. Mr. Washburn, having left his 
horse unhitched at a distance of some ten or twelve rods away 
from the point to which they had walked, suggested that they 
return. Mr. Washburn describes what then occurred as fol- 
lows: “He says, ‘ You go back and get the horse, and I will 
be here when you return.’ I went back for the horse. I did 
not turn to look to see where he was. It was quite easy walk- 
ing from that point over to the horse, so that I would not be 
delayed. There is ‘a driveway. I walked at just an ordinary 
gait. I immediately took the horse, and turned him around. 
There was no interval of delay. I drove then to the point 
where Mr. Wasey said he would be,—where I would find him. 
That was where I left him,—about a rod away from where I 
left him. When I reached there I did not see him. After a 
time I called for him, and received no response. I then went 
about some. On the north side of the cemetery is a ridge that 
commands all the view. I drove up on that ridge, and drove 
all about the cemetery, in search of him. I did not see him. 
It would be hard to judge exactly how long I had been away 
from him until I returned to the place where I had left him. 
It does not seem to me it could be over five minutes. It might 
have been. I would not think it was over five minutes. From 
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the place where the house stands on the little girl’s grave, to 
the best of my knowledge, I think you cannot see the river. 
The river is visible from parts of the cemetery. The distance 
from the cemetery to the river varies. I should think at some 
points it was one hundred rods; other places, perhaps not 
more than fifty, as the river curves. I am not very accurate 
in my estimate of distances. It is an open country between 
the cemetery and the river after you leave the cemetery fence. 
—the cemetery borders. There are trees and shrubbery on the 
borders of the cemetery. Between it and the river there are 
none. It is entirely open for a mile and a quarter or so.” A 
search was very soon instituted, and it was found that Mr. 
Wasey had laid aside his overcoat at the bank of the river, and 
his body was soon after found in the stream. 

1. It was the defendant’s contention that the evidence con- 
clusively showed that Mr. Wasey committed suicide. The 
plaintiff contended that the facts justified the inference that 
deceased went into the river for the purpose of escaping from 
confinement, and evidently the jury so found. We are not 
able to say that this theory is wholly unsupported by the evi- 
dence in the case. The testimony tending, as it did, to show 
the strong desire of Mr. Wasey to escape from his confinement, 
when taken in connection with the circumstances of his death, 
leaves the case open to the inference that he was attempting 
to escape by swimming the Flint River. Whether this theory 
was as well supported as that of suicide was a question for the 
jury. 

2. Mr. Wasey was placed in the charge of Fred R. Arm- 
strong, by Dr. Burr, and when he was a witness on the stand 
he was asked what Dr. Burr said to him when he placed Mr. 
Wasey in his charge. We think it unnecessary to determine 
whether this testimony was admissible, as the only purpose for 
which it was admissible was to show the facts that Mr. Wasey 
was suffering from melancholia agitata, and that this species 
of insanity is usually attended with suicidal tendencies. 
These facts appeared by undisputed testimony. We think, 
therefore, that it was not prejudicial error to exclude this tes- 
timony. 

3. Mr. Davock, acting for plaintiff, applied to the agent of 
the company for blanks upon which to make proof of loss. 
Proofs were made up, consisting of affidavits (1) of an ac- 
quaintance of the deceased to his identity, (2) of the undec- 
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taker, (3) of the clergyman, (4) of the beneficiary to the age of 
the deceased, (5) of the beneficiary to her claim, (6) of Mr. M. J. 
Murphy to the movements of the deceased while insured, and 
(7) of Mr. Murphy, as a friend of the deceased, that Mr. Wasey 
came to his death by drowning in the Flint River, Michigan. 
These were all on one sheet of paper. In addition to these 
papers, there was forwarded to the company an affidavit made 
by Dr. Burr, in which he stated, among other things, that “ in 
consequence of melancholia there developed delusions of un- 
worthiness and apprehension which led to suicide; he drowned 
himself in the Flint River;” that “ the act of suicide had not 
been caused by any pernicious habit;” and “ that a coroner’s 
inquest had been held which established the fact that death 
was the result of suicide in consequence of insanity.” The 
court excluded the statements in the affidavit of Dr. Burr, 
above quoted, but offered to receive the other statements of 
the affidavit. Another ruling, closely allied to this, occurred 
as follows: Mr. Wasey carried other insurance. In the 
proofs of loss furnished by plaintiff to other companies she 
made the statement that Mr. Wasey came to his death by com- 
mitting suicide. The trial court instructed the jury as fol- 
lows: “In considering the testimony that the plaintiff, in her 
proofs of death made to other insurance companies, stated 
that he had come to his death by committing suicide, you must 
consider whether she had any knowledge on the subject, and, 
if you find that she had none, you cannot further regard such 
testimony.” These two rulings may be considered together, 
and, as will be observed, they present the question whether an 
admission of a fact is rendered incompetent, and is to be with- 
held from the jury, or withdrawn from the jury, when it ap- 
pears that the party who makes the admission has no personal 
knowledge of the fact. This question arose in Kitchen vs. 
Robbins, 29 Ga., 713. The question was stated and answered 
as follows: “Are no admissions good against a party unless 
founded on his personal knowledge? The admissions would 
not be made except on evidence which satisfies the party who 
is making them against his own interest that they are true, 
and that is evidence to the jury that they are true. Admis- 
sions do not come in on the ground that the party making 
them is speaking from his personal knowledge, but upon the 
ground that a party will not make admissions against himself 
unless they are true. The fact that he makes them against 
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his interest can be reasonably explained only on the supposi- 
tion that he is constrained to do so by the force of the evi- 
dence. The source from which the knowledge of the facts is 
derived is a circumstance for the jury to consider in estimat- 
ing the value of the evidence, but that is all.” A like question 
was presented in Sparr vs. Wellman, 11 Mo., 230. The court 
said: “An admission is the statement of a fact against the 
- interest of the party making it, but it is not essential, to con- 
stitute it an admission, that the fact should have come under 
the personal observation of the declarant. Undoubtedly, ad- 
missions of the latter kind are much stronger than when the 
declaration is of a fact of which the party could have no per- 
sonal knowledge. But where a party believes a fact upon 
evidence sufficient to convince him of its existence, his declara- 
tion of the existence of that fact, if against his interest, is 
evidence against him. It is, no doubt, evidence of a very un- 
satisfactory character, depending altogether on the circum- 
stances under which it is made, but it is competent.” The 
particular facts of that case, and the deductions from them, 
are still more in point. The statement by the court and its 
direct ruling was as follows: ‘“Sparr was an innkeeper and 
Wellman his guest. A robbery was alleged, and the innkeeper 
himself, in this conversation with Crenshaw, speaks of it as a 
fact without qualification. Might it not be inferred from the 
relations of the parties that the innkeeper, upon hearing such 
a report, would feel sufficient solicitude for the credit of his 
house to make the necessary inquiries, and satisfy himself of 
the truth of the reported robbery, before he would contribute 
to its promulgation through the columns of a daily news- 
paper? If he had made such inquiries, and become convinced 
of the truth of the report, he was then stating as a fact what 
he not only heard, but believed.” In Chapman vs. Railway 
Co. (26 Wis., 303) it was said by Dixon, C. J.: “It is not neces- 
‘sary that admissions, to be received in evidence, should be as 
of facts within the knowledge of the party making them. 
They may be made upon information derived from others, and 
still be given in evidence against the party.” The same doc- 
trine was declared by the same learned justice in Shaddock vs. 
Town of Clinton, 22 Wis., 118. The instructions given in this 
case were not in harmony with those authorities. That the 
entire proofs of loss were admissible, as in the nature of an 
admission, see Insurance Co. vs. Watson, 23 Mich., 486; 
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Insurance Co. vs. Dick, 117 Mich., 518; Insurance Co. 
vs. Newton, 22 Wall., 32. Counsel for plaintiff cite 
Insurance Co. vs. Higginbotham, 95 U. S., 380. In that 
case it appeared that the plaintiff accompanied his proofs of 
loss with an affidavit made by Dr. Day, in which he stated that 
deceased had been ill about five months prior to his death, 
which occurred on the 22d of January, 1871. The court 
pointed out that the bodily health of the assured on the Ist of 
October, 1870, was satisfactory to the company, and that the 
attempt of the company was to show an unfavorable altera- 
tion between that date and the 14th of the same month. It 
appeared that White had not seen him during that period. It 
was held that a ruling excluding this statement of the affi- 
davit could not have worked legal injury to the company. The 
court say: “ Whether the presentation of the affidavit of 
White by Mrs. Day made its contents evidence, whether she 
knew its contents or not, or whether she did or did not procure 
it, was not of the slightest consequence. The paper contained 
nothing that was legal evidence upon the point in issue, and 
a verdict founded upon it could not have been sustained.” The 
inference is that as the company, by its physician, had been 
satisfied of the condition of the assured on the 1st of October, 
the statement that assured’s illness ‘began at an earlier date 
did not tend to prove that there had been an unfavorable 
alteration in his condition after the lst of October and before 
the 14th. The case of Insurance Co. vs. Newton (22 Wall., 32) 
is expressly approved. 

4, The next question presented is whether the verdict of the 
coroner’s jury was admissible as original evidence of the fact 
that Mr. Wasey committed suicide. This question has never 
before been presented to this court in the form in which it 
arises on this record, and is an important one. There are 
authorities sustaining the admissibility of such records at the 
common law. The most elaborate modern case on the subject 
is Insurance Co. vs. Vocke (129 IIl., 557), in which the authori- 
ties are collected. The most satisfactory reason assigned for 
receiving such records is that it is a determination of a 
judicial nature, and analogous to a proceeding in rem.: 1 
Greenl., Ev., § 506. By the ancient law, such high credit was 
given to a coroner’s inquest that the judge would not receive 
a verdict acquitting a person of the death of a man found 
against the accused by the coroner’s inquest, unless the jury 
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finding such acquittal had also found what other person did 
the act, or by what other means the party came to his death: 2 
Bac., Abr. tit., * Coroner.” This rule does not now obtain any- 
where, and the natural inquiry is, what remnants of it ought 
to continue? The inquiry into the cause of death cannot, 
under our law, in and of itself establish the status of any one 
or of any property. So it is provided that a record is to be 
transmitted to the Circuit Court only in case the jury find that 
murder, manslaughter, or assault has been committed upon 
the deceased: Comp., Laws, § 11,826. Action based upon the 
finding is, in such case, authorized, but not in any other case. 
At the ancient common law, when the jury found that a per- 
son had committed suicide, ignominious burial followed. To 
this extent the inquest established the status of the deceased, 
but, under our practice, nothing follows upon the verdict ex- 
cept in case it is found that a crime has been committed. 
Why, then, should a stranger to the proceeding be bound by 
the verdict? Why should it be evidence against a stranger of 
the cause of his death? We cannot see any well-grounded 
reason why such a verdict be either conclusive or evidence 
against a stranger to the proceeding. The case of Insurance 
Co. vs. Vocke (129 Ill., 557) sustains the contention of appel- 
lant, but we do not approve of the reasoning of the court nor 
the conclusion reached: Insurance Co. vs. Schmidt, 6 Ohio 
Dec., 901; Id., 40 Ohio St., 112. 

5. But one other question is likely to arise upon a new trial. 
The circuit judge charged the jury that there is no presump- 
tion of law that a man who is insane will commit suicide, and 
added, at the suggestion of plaintiff’s counsel, “ From the law, 
as I understand it, the presumption is that he did not commit 
suicide, whether sane or insane.” We think that the instruc- 
tion in this form was likely to mislead the jury. True, the fact 
of suicide is a fact to be established by the defense; but the 
evidence in this case shows that Mr. Wasey was insane, and. 
as stated in the brief of plaintiff’s counsel, his insanity was of 
a nature usually attended with suicidal tendencies. It is to 
do violence to the facts to say of a man thus afflicted that 
there is, nevertheless a presumption that he did not do the 
thing which men in his state usually or commonly feel impelled 
todo. The instruction was error: Insurance Co. vs. Daviess’ 
Ex’r, 87 Ky., 541-549. For the errors pointed out, the judg- 
ment is reversed, and a new trial ordered. 
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Hooker, J., concurred with Montgomery, C. J. 


Grant, Moore, and Lone, JJ. 

We concur in the opinion of our brother, the chief justice, 
except in his holding to be admissible in evidence that portion 
of Dr. Burr’s affidavit which stated “ that a coroner’s inquest 
had been held which established the fact that death was the 
result of suicide in consequence of insanity.” Such state- 
ment is pure hearsay, and, therefore, in our judgment, incom- 
petent. The distinction between an admission and a state- 
ment which is mere hearsay is shown in Shaddock vs. Town of 
Clinton, 22 Wis., 116. And see, also, Insurance Co. vs. 
Schmidt, 40 Ohio St., 112. 


SUPREME COURT OF TENNESSEE. 


UNION CENT. LIFE INS. CO. 
v8. 
FOX.* 


The application warranted the statements to be full and correct as facts, and 
was the basis of the policy. The policy was issued in consideration of the 
statements in the application, which was made part of the contract, and 
subject to certain conditions on the second page. These conditions for- 
feited for nonpayment of premiums and premium notes, and several other 
causes, and further stated that ‘‘except as hereinbefore provided,” the 
policy should be incontestable except for age. 

Held, That the words, ‘‘ except as hereinbefore stated,” referred solely to the 
conditions on the second page, and the policy could not be contested on 
the ground of fraudulent statements in the application. 


The policy provided that it should be void in case of self-destruction within 

three years, sane or insane. Held, That instructions that a refusal to 
charge that if insured was desperately ill from scurvy, and became weary 
of life and undertook to starve himself, and scurvy and starvation jointly 
caused his death, there could be no recovery in case of death within three 
years was not error, where substantially the same instructions had been 
embodied in different language. 


Appeal from Circuit Court, Rutherford County. 


J. E. Ricuarpson, for Appellant. 
Parmer & Rivtey, fur Appe'lee. 
Wizes, J. 
This is an action upon a life insurance policy. It is brought 
by Mrs. Susie E. Fox, the widow of the assured and the bene- 


*Decision rendered, Feb. 2. 1901. 
VOL. XXX.—34. 
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ficiary named in the policy. It was issued September 10, 1898, 
and the insured died December 12, 1898, or about two months 
after the issuance of the policy. The cause was tried before 
a jury in the court below, and there was judgment for $2,- 
078.35, the amount of the policy, and the company has ap- 
pealed, and has assigned errors. Passing over the details of 
the pleadings the principal question presented to this court is 
whether, under the terms and stipulations of the policy, fraud 
perpetrated by the insured in procuring the policy is available 
as a defense to a recovery upon it. Upon this feature the 
court charged the jury as follows: “It [the company] fur- 
ther files several pleas, alleging fraud in procuring the policy, 
and alleging that the assured, John E. Fox, falsely answered 
questions propounded to him in his application for insurance; 
to wit, as to the sanity or insanity of his father, himself, and 
his sister, and as to his previous illness, as set out in its pleas. 
You are instructed that, if you find the policy introduced in 
evidence to be the contract of insurance, then the defendant 
would be estopped from relying upon such defenses, and 
would be held to have waived them.” It is insisted this in- 
struction was erroneous, and it presents the question now to 
be considered. In the face of the policy, the following provi. 
sions appear; to wit:— 

In consideration of the statements made in the applica- 
tion for this policy, which application is hereby made a part 
of this contract, ete, 

Again :— 


This policy is issued and accepted subject to the benefits, 
provisions, and conditions on the second page hereof, which 
are made a part of this contract. 


Turning to the application, we find the following provisions. 
which are pertinent and proper to be considered :— 


(1) It is hereby agreed and warranted that, should the 
company issue a policy upon this application, its interest 
shall not be affected by verbal statements made to its 
agents or others, or by the knowledge of such agents, but it 
shall be affected only by the statements herein made, in- 
cluding those made to the medical examiner, which are 
hereby warranted to be full and correct as facts, and they 
shall constitute the basis of any policy which may be issued 
hereon. 


(2) In the statement to the medical examiner it is said:— 
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I hereby further declare that I have read and understand 
all the above questions put to me by the medical examiner, 
and the answers thereto, and that the same are true, and 
that I am the same person described as above, and I hereby 
warrant that there is not, and there has not been, any con- 
cealment of facts regarding my past and present state of 
health and habits of life or my personal history. 

The conditions referred to as being on the second page of 
the policy are as follows:— 

Conditions: First. The failure to pay, if living, any of 
the first three annual premiums, or the failure to pay any 
notes, or interest upon notes given to the company for any 
premium, on or before the days upon which they become 
due, shall avoid and nullify this policy without action on the 
part of the company or notice to the insured or beneficiary, 
and all payments made upon this policy shall be deemed 
earned as premiums during its currency. Any and all notes, 
with their conditions, which may be given for premiums or 
loans upon the security of this policy, are hereby made a 
part of this contract of insurance. Second. No suit to re- 
cover under this policy shall be brought after one year from 
the death of the insured. Third. If the insured should, with- 
out the written consent of the company, at any time, enter 
the military or naval service, the militia excepted, or be- 
come employed in a liquor saloon, or if the insured should 
die by self-destruction, whether sane or insane, within three 
years from the date hereof, this policy shall be null and void, 
and, in case of said avoidance, the reserve value only, ac- 
cording to the Actuaries’ Table of Mortality, with 4 per cent 
interest, shall be paid on the surrender of this policy. Ex- 
cept as hereinbefore provided, this policy shall be incon- 
testable for any cause except misstatement of age. In case 
the age of insured shall have been misstated, the amount 
payable hereunder shall be such proportion of the sum in- 
sured as the premium paid bears to the required premium at 
the correct age of the insured. 

The real controversy arises out of the true meaning and 
proper construction of the phrase, “except as hereinbefore 
provided.” It is said by the company that the phrase applies 
to and embraces everything contained in the face and on the 
back of the policy coming before this excepting clause; in 
other words, it embraces not only the conditions set forth on 
the second page, but also the warranties and representations 
made in the application and on the face of the policy on its 
first page. The different results reached by these different 
constructions are apparent at a glance. If the phrase is lim- 
ited to the conditions set out on the second page, then the 
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policy is contestable only for a breach of those conditions, 
while, under the other construction, it would be contestable 
for any fraudulent misstatement by assured in the application 
and medical examination. 

It is further stated that if the clause should be so construed 
as to make the policy incontestable for fraud in obtaining it, 
then the contract itself would be void, because contrary to 
public morals and a sound public policy. The question in- 
volved in this controversy was before the Supreme: Court of 
Iowa, in the case of Welch vs. Insurance Co. In that case the 
policy involved was the same as in the present case, issued by 
the same company. That court held that the phrase, “ except 
as hereinbefore provided,” applied not only to the conditions 
indorsed on the second page of the policy, but also the applica- 
tion and the statements contained in it, and that to hold the 
policy incontestable for fraud would be to deny any effect to 
the warranty and agreement of the applicant, while to hold 
otherwise gives full effect to all parts of the contract. That 
court says, if the policy may never be contested for fraud in 
its procurement, why include the warranty and agreement in 
it? That court also intimates that a provision in a policy that 
it should not ‘be contestable for fraud would be void and ren- 
der the contract itself invalid. The court also draws a dis- 
tinction between policies which are, by their terms, to become 
at once incontestable, and those to become incontestable only 
after a certain length of time, and intimates that’ the latter 
cases may be sustained, and that fraud will not defeat such 
policies after the time limited, because the company has re- 
served to itself the delay which it deems necessary to detect 
and discover the fraud, and, if it has not been discovered and 
defended against in that time, it may not be afterwards set up. 
In this latter class falls the case of Clement vs. Insurance Co., 
101 Tenn., 22. It is conceded that this case is correctly de- 
cided, but it is said that the present case, as well as the case 
from lowa, is to be distinguished from it by the fact that in 
the Clement Case a period of one year was reserved by the 
company in which it might make such investigations as it 
deemed proper, and, if dissatisfied, might cancel the policy, 
while here no time is reserved. It will be noted that this is a 
concession that fraud will not prove a defense after the ex- 
piration of one year, so that this concession, as well as the 
holding in the Clement Case, go to the extent that fraud in 
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procuring the policy does not render it void, but only voidable 
within the time stipulated. If the time may be limited to one 
year, within which the defense of fraud may be made avail- 
able, it is difficult to see why it may not be limited to six 
months or one month, or such other time less than this as the 
company may deem it important to stipulate. If fraud may 
be waived at all, certainly the parties may stipulate the 
grounds upon which the waiver may be made, and, if a com- 
pany can stipulate that its policies shall be incontestable, it 
may fix the conditions upon which incontestability shall rest, 
and may fix a time limit upon the right to contest. 

We think that a consideration of the manner in which insur- 
ance is effected and policies are written will remove much of 
the difficulty in determining the proper decision of this case. 
When a party applies for a policy he is required to make an 
application, and in it to reveal and state everything that the 
company deems material to the risk. A large number of ques- 
tions are put to him to elicit the facts. These questions are 
framed by the company, and he is obligated by the terms of 
his application to commit no fraud and make no material mis- 
take in answering them. Not only so, but the company, by its 
own medical examiner, subjects the applicant to a physical 
personal examination, and to a course of questions calculated 
to bring out and make plain his physical history and condition. 
With this statement of the applicant and report of its own ex- 
aminer before it, the company has the privilege of making 
such investigation as it may deem proper. It is under no obli- 
gation to come to a conclusion in any definite or specified time. 
If it desires a week, it may take it; if a month or a year, it 
may suspend its acceptance until that time expires. We can 
see no difference, in principle, between the present case and 
the Clement Case. In that case, the company stipulated for 
twelve months’ time after it issued its policy; in the present 
case, it took the time it deemed necessary before accepting the 
policy. It may, therefore, well be held to have waived the 
effects of fraud, since it had such time to discover it as it saw 
proper. We can, therefore, see no good reason why these 
parties may not have entered into such contract if they saw 
proper so to do: Joyce, Ins., § 2732. We are not passing 
upon the wisdem of such a provision, but upon the rights and 
liabilities of the parties, if it has been made. 
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But the question remains, did the company intend to cut it- 
self off from the defense of fraud in obtaining the policy? In 
the Clement Case the incontestable clause read as follows :— 

After the policy shall have been in force one full year, if 
it shall become a claim by death the company will not con- 
test its payment, provided the conditions of the policy as to 
payment of premiums have been observed. 

This is a broad provision, and leaves the policy contestable 
alone upon the ground of nonpayment of premiums. Now, in 
the vresent case, it is evident that the company intended to 
stipulate that it would not contest the policy upon any ground 
except misstatement of age and “ except as hereinbefore pro- 
vided.” We cannot consider this exception as leaving the 
company an option to contest the policy for any matter con- 
tained in the application and medical examination, but only 
for such matters as are stated in the conditions indorsed upon 
it. These conditions are, in brief: (1) Failure to pay premi- 
ums as agreed upon; (2) bringing suit within one year after 
the death of the insured; (3) the entrance by insured into 
military or naval service, engaging in saloon business, death 
by self-destruction within three years; and (4) misstatement 
of age. To hold that all the statements made in the applica- 
tion are to be excluded from the clause of incontestability 
would be to deny any scope or effect to that clause. These 
statements of the application and examination contain all the 
grounds of contest of which the policy is susceptible, so far as 
its terms are concerned. If they are all excepted, and con- 
test may be made upon any or all of them, then the noncon- 
testable clause has no operation whatever. Of course, the 
clause does not embrace a matter which is outside of the terms 
and conditions of the policy, such as nondelivery, forgery, 
false impersonation, etc., as these matters would go to the 
question of title, and not mere fraudulent or false misstate- 
ment in the policy itself. The true meaning is that no defense 
will be interposed by reason of the terms and form of the 
policy, except those embraced under the head of “ Conditions,” 
including the express provision as to misstatement of age. To 
illustrate: The company might defend under the policy on 
the ground that plaintiff was not dead; that the policy had 
never been delivered.—because such defenses do not amount 
to the contest of the terms, provisions, conditions, and stipu- 
lations of the policy. We are of opinion that the causes set 
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out in the “ Conditions ” and the misstatement as to age are 
the only grounds upon which the company, under the terms of 
this policy, has the right to contest liability, and it has waived 
the right to make any contest on any other ground covered by 
the terms and provisions of the policy. We can come to no 
other conclusion, and give any effect to this clause in refer- 
ence to noncontestability, nor to give effect to the different 
provisions of the policy. 

It is assigned as error that the court refused to charge, upon 
defendant’s request, that, “if John Fox was desperately ill 
from scurvy, and became weary of life, and deliberately un- 
dertook to starve himself to death, and the scurvy and starva- 
tion jointly caused his death, there can be no recovery in this 
case.” The defendant had already made two requests bearing 
upon this feature of the case, both of which were given, and 
are as follows: “If John Fox refused to take nourishment, 
and the proximate cause of his death was starvation, and he 
refused to take nourishment in order to bring about that re- 
sult, there can be no recovery by plaintiff in this case. That 
would be so although John Fox may have been so sick from 
scurvy that it would have ultimately caused his death. If 
John Fox was fatally ill with scurvy, and his death was has- 
tened by such starvation, there can be no recovery by plain- 
tiff.’ Again: “If John Fox was desperately ill with scurvy, 
and became weary of life, and deliberately starved himself to 
death, there can be no recovery by plaintiff in this case. If 
the lack of nourishment was the proximate cause of his death, 
this would be so, even though he was so afflicted with scurvy 
that it would have ultimately resulted in his death.” This, 
we think, is ample on this feature of the case, and embraces 
the request refused. We can see no error in the proceedings 
and judgment of the court below, and it is affirmed with costs. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


ARLINGTON MFG. CO. anp ARLINGTON COLLAR 
& CUFF CO., Plaintiffs, 


v8. 


NORWICH UNION FIRE INS. SOC., Defendant.* 


The policy was ‘‘on property known as the Arlington Mfg. Co.” ‘‘on brick 
and frame buildings, sheds, additions and attachments marked Nos. 1 to 
7,9 and 11 to 16 on plan,” privileged to make alterations and additions, 
and the policy to cover the same. The plan referred to indicated certain 
buildings by the numbers, on the premises insured. At the time of in- 
suring, another building had been begun on a vacant lot some forty feet 
distant from one of the buildings, which was subsequently used as part 
of the manufactory, but which was not shown on the plan. 


Held, That this building was not an addition covered by the policy, since the 
insurance was on specifically designated buildings and not a blanket 
policy covering the plant. 


Held, That the language was plain, and oral evidence was not admissible to 
vary the written contract. 


Joun G. Caruistz, and Grorce Ricuarps, for Plaintiffs in Error. 
Wittiam B. Extison and Crair R. Brack, for Defendant in Error. 


Wattace, C. J. 

The plaintiff in error was the plaintiff in the court below, 
and by its assignments of error impugns the rulings of the 
trial judge excluding evidence offered upon its behalf and di- 
recting the jury to render a verdict in its favor for a part of 
the recovery sought in the action. The action was brought 
upon two policies issued by the defendant, dated respectively 
January 31, 1898, and February 1, 1898, and each insuring the 
plaintiff against loss by fire in the sum of $5,000 for the term 
of one year. The property insured by the policies was de- 
scribed therein as follows: 

“On property known as the Arlington Manufacturing Com- 
pany,” manufacturers of pyraline, a substitute for celluloid 
goods, situate in Arlington, Hudson County, New Jersey. 
Plan on file with Ward Phillips, Nos. 56 and 58 Pine Street, 
New York, to which all numbers of buildings refer.” 

“ Buildings, machinery and stock :’— 

“On brick and frame buildings, sheds, additions and attach- 


~ 


ments, marked Nos. 1 to 7, 9 and 11 to 16 (including smoke- 


* Decision rendered, April 3, 1901. 
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stack) on plan. On fixed and movable machinery and 
machines of every description, and parts of same, engines, 
boilers and connections, heating apparatus, fixtures, ap- 
paratus, office and factory furniture and fixtures of every de- 
scription, safes, hose, automatic sprinkler equipment, dynamo, 
electric equipment, shafting, belting, pulleys, hangers, gear- 
ing, piping, pumps, hydraulic presses, tanks, dies, toois, imple- 
ments of all kinds, patterns, utensils and machinery supplies. 
On pyraline, manufactured, unmanufactured and in process of 
manufacture, and materials of all kinds used in the manufac- 
ture of the same; and on all other property belonging to the 
business of the assured, their own or held in trust, or on com- 
mission; or sold, but not delivered or removed. All contained 
in, or attached to, the above described buildings, sheds and 
buildings marked No. 10 on the plan.” 

The policies also contained the usual coinsurance clause, and 
the following clause :— 

“ Privileges :— 

“ Privilexed to use electric lights in the above mentioned 
premises, to work nights when necessary, and to make addi- 
tions, alterations and repairs, and this policy to cover the 
same and therein, and to use such materials and apparatus 
incidental to their business.” 

It appeared upon the trial that, at the date when the poli- 
cies were issued the plan on file with Ward Phillips showed the 
various buildings then comprising the manufacturing estab- 
lishment of the plaintiff, being a group of sixteen separate 
buildings numbered on said plan from 1 to 16 respectively. 
When the policies were issued the plaintiff had commenced 
the erection of another building, located some thirty or forty 
feet to the east of the building designated on the plan as No. 
11, upon a vacant lot which the plaintiff had purchased in the 
preceding August. This new building was of brick, 145x84 feet 
in dimensions. It was completed in March, 1898, and the 
machinery from No. 11 was then removed into it, and it was 
thereafter occupied and used by the plaintiff as a part of its 
manufactory until the time of the fire. It was not physically 
attached to or connected with any of the other buildings. 
The new building was not shown on the Ward Phillips plan. 
April 30, 1898, it and its contents were damaged by fire, the 
loss on the building being $7,664, on the machinery therein 
$9,319, and on the stock $24,231. 
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It appeared in evidence that for many years the plaintiff had 
carried insurance upon the buildings and plant of its manu- 
facturing concern with a large number of underwriters; that 
the different ‘branches of its business were conducted in sepa- 
rate buildings; that new buildings were, from time to time, 
erected as the demands of the business required, and were 
used as a part of the concern; that the plaintiff had obtained 
its insurance through two brokers, Ward Phillips and Mr. Van 
Valen; that the rate of premiums had been fixed by the Un- 
derwriters’ Association of the Middle Department; that the 
defendant was a member of that association; that the Van 
Valen policies insuring the property were blanket policies, 
covering all the buildings and plant without reference to any 
plan or specified description, and that the Ward Phillips poli- 
cies were all in form like the two policies in suit. 

The plaintiff offered to prove upon the trial that March 16, 
1897, the Underwriters’ Association fixed the rate of premi- 
ums for the insurance upon the buildings and plant, etc., of the 
plaintiff, specifying the rates upon the various buildings and 
their contents separately, and the rate upon the blanket poli- 
cies, and on that date sent a notice to the defendant contain- 
ing the rates; that in this notice there was a statement that 
it was understood that building No. 11 would be replaced by a 
brick building; that the premiums in the policies in suit were 
at the blanket rate specified in the notice; and that after the 
completion of the new building the Underwriters’ Association 
examined it and made no change in the premium rates of 
blanket policies. The trial judge excluded evidence of these 
facts, and the plaintiff duly excepted. At the close of the evi- 
dence the trial judge ruled that plaintiff was not entitled to 
recover for that part of the loss accruing from the damage by 
fire to the new brick building and its contents, and directed a 
verdict accordingly, and the plaintiff duly excepted and asked 
to go to the jury upon the question whether it was not the in- 
tent of the parties that the insurance should cover additional] 
buildings which should be erected from time to time. 

We are of the opinion that the trial judge ruled correctly in 
excluding the evidence offered, and in directing a verdict as he 
did. 

It did not appear that the defendant had ever issued any 
policy upon the property of the plaintiff prior to the first of 
the two in controversy; but if this had been shown, together 
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with the other facts proved or offered to be proven in evidence, 
inasmuch as by the policies in suit the parties had limited the 
risk to the buildings and property described therein, and there 
was no ambiguity in the description or other terms, it would 
not have altered the legal effect of the contract conclusively 
evidenced by the instruments. For the same reason it was 
quite immaterial that the other underwriters had issued poli- 
cies which, read in the light of the surrounding circumstances, 
would have extended to cover the loss in controversy. Where 
the question is whether the property destroyed by fire is em- 
braced within the terms of the policy, it is always competent 
in contracts of doubtful interpretation to give evidence of 
extraneous facts which will place the court in the situation of 
the parties when the contract was made, in order to enable it 
to be read understandingly; and in this view, if the action had 
been brought upon policies of the Van Valen form, the ex- 
traneous facts which were proved, or were offered to be 
proven, would have been of value in determining whether the 
insurance covered the new building as an addition, and, in- 
deed, would have resolved such an inquiry quite conclusively 
in favor of the plaintiff. But the policies in suit were not 
expressed in any uncertain terms, and*the property de- 
scribed as covered by the insurance was definitely and un- 
mistakably pointed out by reference to the plan on file 
with Ward Phillips, and confined to the buildings desig- 
nated on that plan by specified numbers, and to the machinery, 
tools and other articles mentioned as “contained in or at- 
tached ” to these buildings. The privilege to make “ addi- 
tions, alterations and repairs ” refers manifestly to the prop- 
erty which is described in the policy, and cannot be read as 
intending to permit the insurance to extend to them when 
made to other property. The meaning of the policy is empha- 
sized, if that were possible, by the exclusion of the building 
“marked No. 10 on the plan” from the description of the 
property insured. The trial judge properly held that the con- 
struction of the policy was purely a matter of law, and that 
there was no question of fact for the jury. 

The new building was in no sense an addition to No. 11, or to 
any of the property described in the policy. The evidence was 
that it was not physically connected with, or attached to, any 
part of that property, but was a separate and independent 
building, and no evidence was given tending to show that any 
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of the machinery within it was connected with any of that 
used in the other buildings. A construction of the privilege 
clause which would extend its provisions to include such a 
building is wholly unwarranted upon principle or by prece- 
dent. Especially would such a construction be inadmissible 
when it appears that the new building was in process of erec- 
tion at the date of the issue of the policies, the contract being 
plainly expressed to extend the insurance only to certain des- 
ignated buildings and their contents. We have examined the 
authorities cited for the plaintiff in error, but none of them 
justify its contention, and it is unnecessary to discuss or to 
refer to them. ‘The adjudication most nearly in point is 
Peoria Sugar Refining Co. vs. People’s Ins. Co. (24 Fed. Rep., 
773), and that is adverse to the contention. In that case the 
new building was connected with the insured building by a 
bridge and an underground passage used for pipes, and was 
located about the same distance from the main factory as was 
the new building in the present ease; but the court held that, 
being a new and separate building, it was “ not an addition,” 
and the insurance did not extend to it under a clause similar 
to that in the present policies. 

The assignments of error are not well founded, and the judg- 
ment is affirmed. 

Shipman, J., concurs. 
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SUPREME COURT OF TEXAS. 


HARTFORD FIRE INS. CO. 
v8. 
WALKER.* 


The application which was filled by a soliciting agent and was a warranty, 
stated that no company had declined the risk. The statement was false. 
The policy provided that only the general agent who issued the policy 
had authority to act for the company regarding it, and that no conditions 
could be altered by any representative except in writing indorsed or 
attached to the policy. 


Held, That an instruction that knowledge of the facts by the solicitor was a 
waiver was erroneous. He had no authority to issue policies. Art- 
icle 3093 of the Revised Statutes of Texas which defines who are 
agents and fixes their liabilities does not give to solicitors the powers of 
general agents to waive warranties. 


Error to Court of Civil Appeals of Second Supreme Judicial 
District. 

Fintey, Harris, Ersermwer & Knieut, for Plaintiff in Error. 

Sruart & Betz and C. R. Pearman, for Defendant wn Error. 


Browy, J. 

On the 2d day of November, 1898, the Hartford Fire Insur- 
ance Company, through its general agent for the State of 
Texas, D. E. Grove, issued and delivered to A. J. Walker, the 
defendant in error, a policy of insurance for $1,692.71 upon a 
gin house and certain gin machinery, consisting of engines, 
boilers, etc., all situated in Montague County, the property of 
said A. J. Walker. The property was destroyed by fire, and, 
the company having refused to pay the policy, this suit was 
instituted by Walker to recover the amount named in the 
policy. No question is presented in this court upon the plead- 
ings of either party, but the pleadings of both are sufficient to 
present the issues which the evidence tends to support. The 
facts are, briefly, that J. H. Blanton was local agent for the 
insurance company at the city of Gainesville, Tex., with au- 
thority to receive applications for insurance upon gin prop- 
erty, and to forward them to D. E. Grove, at Dallas, Tex., who 
alone had the power to issue a policy upon that class of prop- 
erty. Blanton had no authority to issue a policy for the plain- 
tiff in error upon gin property. When the policy was sent by 
“*Decision rendered, April@,1901.. 2 = SSS 
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Grove to Blanton, it was accompanied by the application, 
upon which was the following indorsement, which Walker was 
required to sign before the policy should be delivered:— — 


I acknowledge receipt of policy No. 11,630, issued on this 
application, and hereby warrant that I have read and con- 
sidered all the questions and answers in the application; 
and said answers are correctly recorded under my direction, 
and I warrant them to be true as written. [Signed] A. J. 
Walker, Assured. 

When the policy was delivered, Walker signed the indorse- 
ment above copied, and the application was returned to 
Grove, at Dallas. In the application the following question 
was asked: “Has any company declined this risk?” <An- 
swer: “No.” Walker had, before that time applied, through 
Blanton, to another company for insurance upon the same 
property, which application was refused; and, when the appli- 
cation to plaintiff in error was made, Walker did not know 
that it was to be sent to a different company, and Blanton 
knew at that time that the application had been rejected by 
another company. Walker could neither read nor write, ex- 
cept to sign his name. The application contained these pro- 
visions :— 

[He] covenants and agrees to and with the said company 
that this application is a just, true, and full exposition of 
all the facts and circumstances in regard to the condition, 
situation, value, and risk of the property to be insured, and 
that no fact or information material to the risk has been 
omitted or withheld, and further submits the statements 
and answers foregoing as a basis on which the insurance is 
to issue, and that they are understood as forming the basis 
and a part of any policy contract that may be issued hereon 
by the Hartford Fire Insurance Company. * * * It is 
further understood and agreed that the general agent of the 
Hartford Fire Insurance Company alone has authority to 
act for the company in any manner as to the insurance 
hereby requested. 


Upon the face of the policy, in large red letters, was this in- 
dorsement :— 


As per written and printed form attached hereto; special 
reference being had to the assured’s application, No. 11,630, 
on file in this company’s office at Dallas, Tex., which is 
hereby made his warranty and a part of this policy. It 
being specially stipulated that the general agent signing 
this policy alone has authority to represent or act (as agent 
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or otherwise) for the company in any manner as to this 

policy. 

The policy contained the following provisions pertinent to 
the question presented :— 

This policy is made and accepted subject to the foregoing 
stipulations and conditions, together with such other pro- 
visions, agreements, or conditions as may be indorsed 
thereon or added thereto; and no officer, agent, or other 
representative of this company shall have power to waive 
any condition or provision of this policy, except such as, by 
the terms of this policy, may be subject to agreement in- 
dorsed hereon or added hereto, and, as to such provisions 
and conditions, no officer, agent, or other representative 
shall have such power, or be deemed or held to have waived 
such provision or condition, unless such waiver, if any, shall 
be written upon or attached hereto; nor shall any privilege 
or permission affecting the insurance under this policy exist 
or be claimed by the insured, unless so written or attached. 
And further :— 

Special reference being had to the assured’s application, 
on which this policy is issued, and which is made a part 
hereof. 

The policy also contained the usual clauses of forfeiture. 

The trial judge gave the following charge to the jury: “In 
his application for this insurance the plaintiff was asked the 
following question; viz.: ‘Has any company declined this 
risk?’ To which he answered: ‘No.’ Now, you are in- 
structed that, if any company had declined such risk, then the 
plaintiff cannot recover, unless you believe from the evidence 
that said Blanton knew that said risk had been declined; but, 
if said Blanton knew that said risk had been declined, then the 
fact that plaintiff answered said question ‘ No’ would not de- 
feat his right to recover.” The jury returned a verdict for the 
plaintiff, upon which judgment was rendered by the District 
Court, and affirmed by the Court of Civil Appeals: 608. W., 
820. 

The evidence did not authorize the District Court to assume 
that Blanton had authority.to issue policies, and, upon that 
assumption, to charge that his knowledge of the former rejec- 
tion of the risk would estop the company to claim the benefit 
of the warranty. The charge complained of can only be sus- 
tained upon the ground that article 3093 of the Revised Stat- 
utes declares the solicitor of insurance to be the general agent 
of the company, and conferred upon Blanton authority to issue 
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policies of insurance in the name of the Hartford Fire Insur- 
ance Company. 

The Sixteenth Legislature enacted a law entitled 

“An act to define who are agents of insurance companies 
and to fix their liability for acting without authority of law,” 
the first section of which reads as follows:— 


Be it enacted by the Legislature of the State of Texas, 
that any person who'solicits insurance on behalf of any in- 
surance company, whether incorporated under the laws of 
this or any other State or foreign government, or who takes 
or transmits other than for himself any application for in- 
surance or any policy of insurance to or from such company, 
or who advertises or otherwise gives notice that he will 
receive or transmit the same, or who shall receive or deliver 
a policy of insurance of any such company, or who shall 
examine or inspect any risk, or receive or collect, or trans- 
mit any premium of insurance, or make or forward any dia- 
gram of any building or buildings, or do or perform any 
other act or thing in the making or consummating of any 
contract of insurance for or with any such insurance com- 
pany other than for himself, or who shall examine into or 
adjust or aid in adjusting any loss for or on behalf of any 
such insurance company, whether any of such acts shall be 
done at the instance or request, or by the employment of 
such insurance company, or of or by any broker or other 
person, shall be held to be the agent of the company for 
which the act is done or the risk is taken, as far as relates 
to all the liabilities, duties, requirements and penalties set 
forth in this act: Sp. Sess. 1879, c. 36. 


This section of the law of 1879 constitutes article 3093, ex- 
cept that for the word “ act,” as used in the original statute, 
the codifiers used the word “chapter,” as shown in paren- 
theses. In the act of the Legislature authorizing the revision 
of the laws of the State which became a law in 1891, the codi- 
fiers were required, in revising the laws, to include all articles 
of the former Revised Statute which had not been repealed, 
and to add in their order the amendments of the Revised Stat- 
utes, where they were expressed as amendments of certain 
articles, in the order in which they should come according to 
their subjects and the numbers of the articles given; and con- 
cerning other statutes this language is used :— 

And all other of said statutes passed as aforesaid which 
are general and permanent in their nature shall be collated 
and arranged into their proper titles, chapters and articles 


with marginal references and chapter head-lines similar to 
those used in the present Revised Statutes; provided, that 
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in revising the statutes referred to in this section, said com- 

missioners shall, without making radical changes therein, 

so revise them as to render them concise, plain and intelli- 
gible. 

The commissioners for revision were not authorized to make 
changes in the substance of the statute laws of the State, but 
simply to arrange them in convenient form. To make sure 
that the laws of the State were not materially changed by 
such revision, the Legislature which adopted the Code as re- 
vised enacted a chapter of general provisions to govern in the 
construction and application of the laws embraced in the Re- 
vised Statutes (page 1105), of which general provisions section 
19 is in these words :-— 

That the provisions of the Revised Statutes, so far as they 
are substantially the same as the statutes of this State in 
force at the time when the Revised Statutes shall go into 
effect, or of the common law in force in this State at the 
said time, shall be construed as continuations thereof, and 
not as new enactments of the same. 

Article 3093 is substantially the same as section 1 of the act 
of 1879, before quoted, and we must construe the language of 
that article as we would the act of 1879. By.using the lan- 
guage, 

Shall be held to be the agent of the company for which the 

act is done or the risk is taken as far as relates to all the 

liabilities, duties, requirements and penalties set forth in 

this act, 
The Legislature meant the liabilities, duties, and penalties 
prescribed in the subsequent sections of the act named, which 
were that the person who performed such acts for any insur- 
ance company which had not complied with the laws and re- 
quirements of the statute should be guilty of a misdemeanor, 
subject to the fines and penalties prescribed in section 2 of the 
act, and that such person should be personally liable for the 
taxes which might be assessed against the companies thus 
represented, and should also be liable to the policyholder for 
any loss sustained upon the policy issued by him. The lia- 
bility of the company prescribed by the act was that, being 
thus represented in the State, it should be considered as doing 
business in this State, and subject to taxation, the same as 
other insurance companies that were regularly engaged in the 
business. This law declared the person performing the acts 


specified to be the agent of the company for which he acted, 
Vou. XXX.—35. 
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either by appointment, or who assumed to act without au- 
thority for the purpose of punishing the person performing the 
acts, and to make him liable to the State and others for acts 
so performed, and also to make him agent of the company so 
far as to render it liable for taxes for doing business within 
the limits of this State; but that act did not purport to confer 
any power or authority upon such persons with reference to 
the making of contracts, or to make the insurance company 
liable for any act that he did, except as specified in that law. 
If the language quoted from article 3093 be construed to refer 
to the chapter of which it is a part, instead of the original act 
of the Legislature for the scope of the agency, then the effect 
of the law in declaring such a person to be the agent of the 
insurance company cannot be held to confer powers to con- 
tract which are not expressed in the law, but the matter of 
authority would depend upon the terms of his appointment, or 
upon facts which would show the extent of his power. The 
construction which the Court of Civil Appeals places upon the 
law would constitute one a general agent who advertises as 
agent of a company, or makes and forwards a diagram of a 
building for another, for the statute applies to such in the 
same terms as to a solicitor of insurance. For the error com- 
mitted by the trial court in giving the instruction complained 
of, the judgments of the District Court and the Court of Civil 
Appeals are reversed, and the cause is remanded. 
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SUPREME COURT OF MISSISSIPPI. 


SUPREME LODGE KNIGHTS OF HONOR 


v8. 


FLETCHER.* 


The by-law of a benevolent society excepted from liability death from suicide, 
and provided that in case of sudden death the coroner’s certificate and re- 
sults of any investigation made were required to be furnished. 


Held, That it was error to exclude the finding of a coroner’s inquest that death 
was through suicide, and a verdict for the society should have been di- 
rected by the court. 


An answer setting forth such by-law and alleging suicide is good on demurrer. 


Appeal from Circuit Court, Attala County; W. F. 
Stevens, J. 


C. H. Camppett, W. A. Hapen, J. A. P. Camppety, and McWiLue & 
Tompson, for Appellant. 
S. L. Dopp, Frank Jounston, and Hixt & Sisson, for Appellee. 


CatHooy, J. 

In this action on a life insurance policy, the sole question 
before the jury was whether the death was by suicide. By 
the laws of the order sued, the beneficiary is required, as a 
condition precedent to recovery, to furnish it with satisfactory 
evidence of the death, and, “in case of sudden death, the cer- 
tificate of the coroner, under seal, will invariably be required, 
and, in all cases of death from unknown causes, the particu- 
lars and result of any investigation held in the case must be 
furnished.” The order offered the proofs of death, a part of 
which was the finding of the coroner’s inquest, but the court 
excluded that part of these proofs. It was error to let in part 
without the whole. In fact, the finding of the coroner’s in- 
quest jury was admissible as independent evidence, and was 
prima facie, though not conclusive, of the cause of death: In- 
surance Co. vs. Vocke, 129 Ill., 557; Fein vs. Association, 60 
Ill. App., 274; Walther vs. Insurance Co., 65 Cal., 417; Insur- 
ance Co. vs. Higginbotham, 95 U. S., 380-390. 

We regret to do so, but must differ from the view of the very 
accomplished circuit judge of the evidence, indicated by his 


* Decision rendered, Jan. 28, 1901. 
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refusal to grant the peremptory instruction asked by the de- 
fendant. We think the evidence of intentional self-murder, 
on the case shown by this record, overwhelming. The testi- 
mony of every one who saw the body within two hours after 
the tragedy; the situation of the body; the nature of the 
death wound; the previous verbal request that his body be 
sent home if anything happened to him, and the subsequent 
note to the same effect; his curious action with a gun while 
hunting; the evidence of a physician that he had periods of 
observable despondency; his borrowing and not returning the 
pistol, which, undoubtedly, was the weapon used in inflicting 
the death wound; and the finding of the six sworn men of the 
coroner’s jury,—make the conclusion of suicide to our minds 
irresistible. The condition of the body, the wound, and the 
pistol in the hand would be enough., The pressure of the evi- 
dence for the defendant excludes all but conjectures of the 
most imaginative type of possible accident or murder from 
another hand, and the plaintiff cannot splint up the loose 
joints of mere conjecture with even plausible possibilities, 
and these the law does not require the defendant to negative 
in proof. The third plea of defendant was not demurrable. 
It properly set up the laws of the order, and, under them, the 
forfeiture of the benefit by suicide. We need not consume 
time on the instructions. If this case is tried again, the astute 
and learned judge below will readily see and correct the errors 
in them from the tenor of this opinion. 
Reversed and remanded. 
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SUPREME COURT OF WISCONSIN. 


WILLIAM H. TEMPLE, Respondent, 


v8. 


NIAGARA FIRE INS. CO., IMPLEADED WITH OTHERS, 
Appellant.* 


The standard policy presented by the State of Wisconsin is statutory law as 
well as a contract. 


The section providing that the liability should not exceed the cash value nor 
the cost of replacement must be construed in connection with the statu- 
tory provision that in case of total loss the amount of the policy must be 
conclusively taken as the amount of loss. 


The provision in the standard policy permitting replacement is not incon- 
sistent with the valued policy law prescribing the face of the policy as 
the measure of damages in case of total loss. The company in such case 
may exercise its option to rebuild. 


Cassopay, C. J. 

It appears from the record, and is undisputed that, prior to 
January 15, 1900, the plaintiff was the owner of a two-story 
frame hotel building situated in the village of Knapp, and had 
procured thereon, and then held, seven policies of insurance, 
each insuring him against all direct loss or damage by fire to 
said building, to the amount stated in such policies, respec- 
tively, issued by the several defendants herein, together ag- 
gregating the sum of $6,000, which policies were each and all 
in the form of the “ Wisconsin Standard Fire Insurance 
Policy,” as established by sections 1941-43 to 1941-62, R. 8.; 
that January 15, 1900, the hotel building described of the 
plaintiff, was wholly destroyed by fire; that on or about Feb- 
ruary 14, 1900, the plaintiff served due proofs of such loss upon 
each of such insurance companies; that on or about March 9, 
1900, notice in writing was served on the plaintiff for and in 
behalf of each and all of such insurance companies, wherein 
and whereby they each and all elected, in effect, to rebuild said 
hotel pursuant to the terms of their respective policies with- 
out any unreasonable delay, and thereby notified and required 
the plaintiff to furnish the companies or their adjuster with 
verified plans and specifications for such rebuilding as re- 
quested in a former letter, and that any delay in furnishing 
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the same would necessarily result in delaying such rebuilding; 
that on or about March 27, 1900, the plaintiff replied in writ- 
ing to such notice, to the effect that he did not wish the com- 
panies to rebuild the building, and that he would not accept 
any building which might be built by such companies in satis- 
faction of such loss; that such building was wholly destroyed 
and that he was entitled to the amount of his written insur- 
ance, and would insist on the payment of the same; that on or 
about April 11, 1900, the adjuster in behalf of each and all of 
such insurance companies again notified the plaintiff that the 
plans called for by such companies February 26, 1900, and 
again March 9, 1900, had not been received; that such com- 
panies were waiting for the plaintiff to furnish such plans and 
specifications in order that the hotel might be rebuilt and com- 
pleted in the same manner as it was at the time of the fire, 
January 15, 1900; that if he failed to furnish such plans and 
specifications within a reasonable time from that date, the in- 
surance companies would proceed to rebuild his hotel from the 
best information obtainable with reference to the plans of the 
same and the quality and variety of the various kinds of ma- 
terial contained in the building at the time of the fire; that on 
or about April 16, 1900, the plaintiff replied to the effect, that 
in order to avoid any technical want of performance of the 
contract on his part, he had determined to furnish the plans 
and specifications thereunto attached, but did not furnish 
them for the purpose of having the companies rebuild his 
hotel; that he thereby notified the companies that he did not 
consent to their rebuilding the same on his premises; that he 
would not accept any building placed thereon in satisfaction 
of the loss in whole or in part; that the building was totally 
destroyed, and that he claimed the full amount of the insur- 
ance, $6,000 in cash, and would insist upon its payment; that 
on or about April 24, 1900, the plaintiff, in pursuance of sec- 
tions 2609a, R. S., commenced this action against each and all 
of such companies, and upon each and all of such policies, and 
demanded judgment against each company for the amount of 
the policy issued by it, and interest thereon; that each of said 
seven defendants answered, setting up such standard policy, 
and the election of all the defendants to rebuild, as stated, 
and the fact that they had withiu a reasonable time entered 
upon the rebuilding of such hotel and were then engaged in 
such rebuilding under the clause of the policy authorizing 
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them to so rebuild, and that the same was being done accord- 
ing to the plans and specifications so furnished by the plain- 
tiff. The cause so at issue, having been tried, and at the 
close of the testimony, the jury, by direction of the court, re- 
turned a verdict to the effect, that they found for the plaintiff 
and against the defendants, respectively, for the following 
amounts; to wit: Against the appellant, the Niagara Fire 
Insurance Company, $1,025; the Hanover Insurance Company, 
$1,025; the Manhattan Fire Insurance Company, $512.50; the 
Boston Insurance Company, $512.50; the Milwaukee Me- 
chanics’ Insurance Company, $1,025; the Providence-Wash- 
ington Insurance Company, $1,025; the North British & Mer- 
cantile Insurance Company, $1,025. From the judgment 
entered upon that verdict, accordingly, the defendant, the 
Niagara Fire Insurance Company, brings this appeal. 
Counsel for the plaintiff contends, and the trial court ob- 
viously held, that the defendants had no optional right, under 
the standard policies, in question, to rebuild the hotel: Sees. 
1941-43 to 1941-62, R. S. This is put upon the ground that 
another section of the statute which has been in force for 
many years, requires that “ the amount of the insurance writ- 
ten in” a policy upon real property which had been “ wholly 
destroyed,” should “ be taken conclusively to be the true value 
of the property when insured and the true amount of loss and 
the measure of damages when destroyed:” Sec. 1943, R. 8S. 
It is conceded that the hotel in question was wholly destroyed. 
Under such statute this court has frequently held, that the 
amount written in such a policy, must, in the language of the 
statute, “be taken conclusively to be the true value of the 
property,” and for the amount of the loss and the measure of 
damages, as therein stated, any provision of a written con- 
tract to the contrary notwithstanding: Reilly vs. the Frank- 
lin Ins. Co., 43 Wis., 449; Thompson vs. the Citizens’ Ins. Co., 
45 Wis., 388; Seyk vs. the Millers Nat. Ins. Co., 74 Wis., 67. 
The same rule applies where there are several policies in dif- 
ferent companies upon the real state so destroyed: The 
Oshkosh Gas Light Co. vs. the Germania Fire Ins. Co., 71 Wis., 
454. No one is here contending that the aggregate amount of 
insurance written in the seven policies—amounting to $6,000 
—is not to “ be taken conclusively ” as the true value of the 
property destroyed. The contention on the part of the plain- 
tiff is, that the standard policy is 1 mere contract, and that in 
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so far as it purports to give the companies the optional right 
to rebuild, it is, under the adjudications cited, in conflict with 
Sec. 1948, R. S., and hence void. The difficulty with this 
contention is, that although in the form of a contract, yet each 
of the seven policies is in the terms expressly prescribed by 
the statutes, Secs. 1941-43 to 1941-62, R. S. It is the only 
form of policy which either of the defendants had the right to 
issue upon the property in question; and the only contract for 
such insurance which the parties had the power to make: 
Sec. 1941-64, R. S. The clause in the policy giving the de- 
fendants the optional right to rebuild, was not made a part of 
the policy, merely by virtue of the agreement of the parties, 
but also by the express command of the statute: Hamilton 
vs. Royal Ins. Co., 156 N. Y., 386. This court has repeatedly 
treated and construed the standard policy as a statutory law, 
as well as a contract. Bourgeois vs. Northwestern National 
Ins. Co. (86 Wis., 606, 610); Straher vs. Phoenix Ins. Co. (101 
Wis., 419); Hobkirk vs. the Phoenix Ins. Co. (102 Wis., 16); 
and Vorous vs. the Phenix Ins. Co. (102 Wis., 80), cited by 
counsel, is not in conflict with what has been stated. Being 
a law, as well as a contract, its provisions were all binding 
upon the parties. One provision of the standard policy limits 
the liability of an insurance company to “the actual cash 
value of the property at the time and loss or damage accrues, 
except when otherwise provided by statute;” and then pro- 
vides that such liability should “in no event exceed what it 
would then cost the insured to repair or replace the same with 
material of the like kind and quality:” Sec. 1941-44, R. 8S. 
That is followed by the provision giving the optional right to 
rebuild, which declares that: “It shall be optional, however, 
with this company to take all or any part of the articles at 
such ascertained or appraised value, and also to repair, re- 
build or replace the property lost or damaged with other of 
like kind and quality within a reasonable time, on giving 
notice within thirty days after the receipt of the proof herein 
required of its intention to do so; but there can be no aban- 
donment to this company of the property described:” Sec. 
1941-44, R. S. Section 1943, R. S., as to the conclusiveness of 
the value of the property destroyed and the amount of loss 
and damage, must be construed in connection with these pro- 
visions of the statute, and when so construed, there is no 
necesssary conflict. It follows from what has been said, that 
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the several defendants, by electing to rebuild, as stated, had 
the right to rebuild the hotel in accordance with the plans and 
specifications furnished by the plaintiff. It appears from the 
uncontradicted evidence, that the defendants, and each of 
them, within a reasonable time, did rebuild and reconstruct 
such building in full in accordance with the plans and specifi- 
cations thereof so furnished by the plaintiff; and that the 
building was fully completed by the defendants on or about 
August 25, 1900, and that the same was within a reasonable 
time. A verdict should have been directed in favor of the de- 
fendant. 
By tHE Court. 

The judgment of the Circuit Court reversed, and the cause 

remanded for a new trial. 


SUPREME COURT OF NORTH CAROLINA. 


STRAUSE ET AL. 
v8. 


PALATINE INS. CO.* e 


At the time of insuring the agent knew the insured mill had been neg on 
credit and on trial, and accepted the premium. 


Held, That the company was estopped to set up that the interest was not sole 
and unconditional ow nership. 


A violation of the policy by operating the mill at night, but under a permit 
from the agent, did not relieve the company from liability where the loss 
occurred after the violation had ceased and was in no way traceable to it. 


Where insured was told by the adjuster that he would make up proofs and 
send them to the company, and that he need not telegraph to it, filing of 
proofs as required by the policy was waived. 


The code construed as to pleading. 
Appeal from Superior Court, Pitt County; Starbuck, J. 


Burwett, Watker & Canster, Jarvis & Brow, and Suepnerp & 
SueruerpD, for Appellant. 
Fremine & Moore and Sxisner & Wuepsee, for Appellees. 


Cuark, J. 
This is an action upon a policy of fire insurance, the prop- 
erty therein insured having been destroyed by fire. The de- 


* Decision rendered, March 26, 1901. 
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fendant’s brief relies upon three grounds: (1) That the in- 
terest of the insured in the property is not truly stated 
therein, and that it was not unconditional and sole ownership: 
(2) that the manufacturing establishment therein insured was 
operated at night, contrary to the provisions of the policy; (3) 
that plaintiffs did not file proofs of loss as required by the 
policy. 

1. As to the first ground, the plaintiff had bought the prop- 
erty on credit and on trial, but the vendor retained no lien on 
it; and the plaintiff testified that he fully and accurately de- 
scribed his interest in the property to the defendant’s agent, 
who took down the description of the property, filled up the 
blanks in the policy, and countersigned and issued the same. 
This was left to the jury. In such case “ the agent is the alter 
ego of the company, and his knowledge is the knowledge of the 
company: Grabbs vs. Insurance Co. (125 N. C., 395); Ber- 
geron vs. Insurance Co. (111 N. C., 45), and cases there quoted 
from North Carolina Reports. The plaintiff had an insurable 
interest: 13 Am. & Eng Enc. Law (2d Ed.), 144, 145, 178, 179, 
and cases cited. The knowledge by the agent of the facts at 
the time he issued the policy, and taking plaintiff’s money for 
insurance, estops the company, after the loss, to set up as a 
defense that the insured “ did not have the sole and uncondi- 
tional ownership required by the policy:” Hamilton vs. In- 
surance Co. (Mich.); Creed vs. Sun Fire Office (Ala.); Forward 
vs. Insurance Co. (N. Y. App.); Dowling vs. Insurance Co. 
(Wis.)}; Insurance Co. vs. Fuller (Neb.); Carpenter vs. Insur- 
ance Co., 135 N. Y., 298. 

2. As to the second ground, it is true that operating the mili 
at night would be a substantial violation of the terms of the 
policy (Alspaugh vs. Insurance Co., 121 N. C., 290); but here 
the ageut was notified, and night permits to operate the mill 
were obtained from the agent. The fire occurred more thau 
three months thereafter, and was in no wise traceable, so far 
as the evidence shows, to the working at night, which had long 
ceased. 

5. As to the last ground of objection, the adjuster of defend- 
ant company a week after the fire said to plaintiff that the 
property was a total loss; that he was going off, and that 
plaintiff need not telegraph, but the following week he would 
make up proofs of loss and send them in to the company. It 
is well settled that the adjuster of the insurance company 
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may, by his acts or declarations, waive the requirements as 
to proofs of loss,—especially as to time: Dibbrell vs. Insur- 
ance Co., 110 N. C., 193; Horton vs. Insurance Co., 122 N. C., 
504; Little vs. Insurance Co., 123 Mass., 380; Perry vs. Insur- 
ance Co. (C. C.); 138 Am. & Eng. Enc. Law (2d Ed.), 350, note 6. 
The “ nonwaiver” clause does not extend to conditions to be 
performed after the loss: Dibbrell vs. Insurance Co., supra. 

The court had the discretionary power to permit plaintiff to 
file replication after verdict: Clark’s Code (3d Ed.), § 273, and 
cases cited. In the present case “ the court inquired of de- 
fendant’s counsel whether, if this reply had ‘been filed before 
the trial, they would have conducted the case otherwise than 
as they had done, and offered for good cause to set aside the 
verdict and judgment, and to grant a continuance, if desired. 
The counsel informed the court that they would not have of- 
fered other evidence, and did not desire verdict and judgment 
set aside on account of permission to file reply, but stood upon 
their exceptions taken during the trial, and exception to said 
permission. No error. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


LEWIS 
v8. 


METROPOLITAN LIFE INS. CO.* 


Where an industrial policy authorized payment to any relative or any person 
equitably entitled to it by having incurred expenses on behalf of insured, 
a son, who is not named as beneficiary, but who has paid the premiums, 
cannot enforce payment of the sum due under it. The premiums are, in 
legal contemplation, paid by insured. Payment can only be enforced by 
executor of insured with whom contract was made. 


Exception from Superior Court, Suffolk County; Robert R. 
Bishop, J. 


E. H. Savary, for Plaintiff. 
W. M. Burrer and Guy W. Cox, for Defendant. 
Lorrna, J. 

The plaintiff had no rights under the policy sued on by him. 
The insured was his mother, Esther Lewis. The promise 
sought to be enforced in this action was a promise “ to pay 
* * * the amount stipulated in the schedule below,” with- 
out naming any one as the person to whom the payment was 
to be made. Under the clause authorizing the company to 
pay this sum to “ any relative by blood or connection by mar- 
riage of the insured, or to any other person appearing to said 
company to be equitably entitled to the same by reason of 
having incurred expense on behalf of the insured, or for his or 
her burial,” a payment to the plaintiff might perhaps have 
been a discharge of the contract (Insurance Co. vs. Schaffer, 
50 N. J. Law, 72); but that clause does not entitle one to 
whom such a payment might have been made, ‘but who is not 
named as the beneficiary of the policy, or otherwise desig- 
nated as the person who is to receive the sum to be paid, to 
enforce payment of the sum due under it. Such a suit can be 
maintained only by the executor or administrator of the in- 
sured with whom the contract was made: McCarthy vs. In- 
surance Co., 162 Mass., 254. Neither does the fact, testified to 
by the plaintiff, that he “ paid the premiums between the time 
“*Decision rendered, Feb.27,1901... 2 2 |... 
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of the issue of the policy and her death,” give the plaintiff a 
right to sue for the amount to be paid. The premiums, being 
paid under the policy, are, in legal contemplation, paid by the 
insured: Swan vs. Snow, 11 Allen, 224, 226; Millard vs. Bray- 
ton, 59 N. E., 486. Exceptions overruled. 


SUPREME COURT OF PENNSYLVANIA. 


WEED ETAL. 
vs. 


CUMING.* 


An act of Pennsylvania makes it unlawful for any person, partnership, or 
association, without corporate authority expressly conferred, to issue a 
fire insurance policy, and declares every such policy void. Anindividual 
defendant, together with other individuals and firms, issued such a policy. 


Held, That defendant was not estopped by receipt of premium to deny lia- 
‘ bility. The statute must be literally construed. The contract was void 
in its inception. 


Appeal from Superior Court. 


The opinion of the Superior Court is as follows (Beeber, 
J.):— 

“This is a suit between private individuals. It is upon a 
contract of insurance made by the defendant and several 
other individuals and firms, in which the defendant agrees to 
pay the plaintiff a certain sum in case of his loss by fire. It is 
agreed that a loss has occurred, and that the plaintiff has per- 
formed all the conditions required by the policy to entitle him 
to payment. The plaintiff’s right to recover arises because 
the defendant has promised, in the contract of insurance, to 
pay him. The breach of this promise to pay is, therefore, the 
cause of action. The defense is based upon the act of Febru- 
ary 4, 1870 (P. L., 14), the first section of which provides that 
such contract as the one sued upon ‘shall be void,’ and the 
second section of which provides that the person issuing such 
a contract shall be deemed guilty of a misdemeanor, and upon 
conviction shall pay a fine not exceeding a certain sum. These 
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facts raise the question whether an action will lie upon a con- 
tract which the Legislature has declared shall be void if made. 
This question has been determined in the negative by our Su- 
preme Court, nearly one hundred years since, in the case of 
Mitchell vs. Smith, 1 Bin., 110; Id., 4 Dall., 269. In fact, that 
case went further; for it decided that a contract for the sale 
of land in Pennsylvania under the Connecticut title was void, 
even though the act of April 11, 1795, neither expressly says 
so, nor contains a clause prohibiting it, but simply because 
said act imposed a penalty upon parties entering into such a 
contract. In our present case the plaintiff is much worse off, 
in that his contract has been declared void in terms. That 
case simply established the rule that had long been main- 
tained in England. The general rule may be said to be that, 
whenever the evidence in a given case shows that the contract 
sued upon has been declared void by statute, the court will, of 
its own motion, and without request from the party inter- 
ested, and even against his wishes, refuse to allow a recovery. 
The reasons for this rule are set forth at large in that case, 
and need not be repeated here. The rule has been consist- 
ently followed by our later cases, and a lucid discussion of 
them will be found in Fowler vs. Scully, 72 Pa. St., 456. We 
are not unmindful of the fact that Fowler vs. Scully has been 
in effect overruled by the Supreme Court of the United States 
in Bank vs. Matthews, 98 U. S., 621. It was not, however, 
overruled upon any grounds that will benefit the plaintiff in 
this case. Both the opinion and the case cited to sustain it 
show that all that the court meant to say was that the act of 
Congress forbidding national banks to take mortgages as 
security for future indebtedness did not clearly show an intent 
to declare all such mortgages void. It was held that, where 
the authority to contract depended upon the question of regu- 
larity of organization or of power conferred by the charter, a 
party who has had the benefit of the contract cannot be per- 
mitted, in an action founded upon it, to question its validity. 
That the result was determined largely by the terms of the 
act of Congress is evident from the decisions cited to sustain 
it, to the effect that the statute must be examined as a whole, 
to see whether the makers intended that a contract made in 
violation of it should be void. In our present statute there is 
no room for interpretation. The language is as plain as it is 
possible to make, and its strength is increased by its brevity. 
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It says such a contract shall be void. This is the legislative 
intent, and it is our duty to so declare. 

“ We cannot agree with the learned court below in holding 
that this case is to be determined by those cases which hold 
that the doctrine of ultra vires shall not be allowed to prevent 
a recovery on a contract where it appears that the party 
sought to be charged has received the fruits of that contract. 
Such cases are abundant, and illustrate, perhaps, the triumph 
of the law of estoppel over that of ultra vires. The cases 
where the law of ultra vires must give way to the law of estop- 
pel are easily distinguished from the present case. An act 
may be ultra vires because no authority is given in the charter 
to do it, or because the charter forbids it to be done; but an 
inhibition arising from a mere failure to authorize, or from a 
direction not to do a particular thing is altogether different 
from the command of a penal statute forbidding a certain con- 
tract to be issued, and making one who issues it guilty of a 
misdemeanor or crime. Moreover, the doctrine of ultra vires 
is inseparably connected with the idea of a corporation and its 
rights and liabilities; and, as this is a contest between private 
individuals, we think it only confuses the case to attempt to 
apply the principles of that doctrine, or those that overthrow 
that doctrine, to a case of this kind, where the defense is, not 
that the contract was ultra vires, but that it was a misde- 
meanor to make it,—that is to say, an offense against the 
criminal law of the State. We agree with Mr. Justice Agnew 
in Fowler vs. Scully, supra, in discussing the reasons which 
induce courts to refuse to aid illegal transactions in any re- 
spect, where he says, ‘ There is, therefore, no room for equita- 
ble presumption or estoppels in cases of illegal contract.’ We 
do not think it necessary to discuss or attempt to point out 
the difference between the cases relied upon by the learned 
court below and the present case. We have already said that 
those illustrating how the doctrine of ultra vires must give 
way, under proper circumstances, to the doctrine of equitable 
estoppel, cannot rule this case, where the defense is not that 
the contract is ultra vires. Those decided on other grounds 
are easily distinguished from the present case; for in none of 
them was it decided that a contract could be recovered on, 
which a statute flatly declared to be void, and made the per- 
son who executed and issued it guilty of a misdemeanor. In 
fact, it is clear from the opinion of the learned court below 
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that the law was as we have found it to be. Our difference is 
that we cannot agree that the fact the defendant received and 
retained the premium took this case out from under the opera- 
tion of the rule, as the court below thought it did. Our first 
case, of Mitchell vs. Smith, supra, shows that this fact makes 
no difference, for the defendant in that case was in possession 
of the land for which he gave the note on which suit was 
brought. He retained the land, refused to pay the note given 
for it, and was sustained by the Supreme Court in this refusal. 

“Tt only remains to consider whether the demand connected 
with this illegal transaction is capable of being enforced at 
law, the test of which is said to be whether or not the plaintiff 
requires the aid of the illegal transaction to establish his case. 
In our recent case of Allen vs. Line (11 Pa. Super. Ct., 517) we 
said: ‘In the cases cited on this subject it is frequently said 
that the plaintiff will fail if the evidence shows that he needs 
the aid of the illegal transaction to establish his case, but we 
cannot take this to mean that the mere introduction of evi- 
dence of the illegal transaction defeats the plaintiff. The 
question still remains, does he need the evidence to prove his 
case?’ It is plain that the plaintiff in this present suit must 
prove that the defendant’s promise to pay the loss, found no- 
where hut in the void policy, has been made and broken. He 
can only prove that it was made by putting in evidence the 
policy, but when he shows existence he also shows that it is 
void. As he cannot recover ona void contract, he must neces- 
sarily fail. Judgment reversed.” 


Turopore A. Tack and Rurus Barrett Sroneg, for Appellants. 
JosepH GILFILLaN and Gero. S. Granam, for Appellee. 
Fett, J. 

The facts of this case appear in its report in 12 Pa. Super. 
Ct.. 412. The act of February 4, 1870 (P. L. 14), makes it un 
lawful for any person, partnership, or association to issue a 
policy of fire insurance without authority expressly conferred 
by a charter of incorporation, and declares that “every such 
policy, contract, and guaranty hereafter made, executed, or is 
sued shall be void.” These words, in a statute forbidding an 
act on the ground of public policy, should be given their literal 
meaning. The intention of the Legislature is too clear to ad- 
mit of doubt, and there is no room for construction. Both 
parties are bound by the legislative prohibition. Presumably, 
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they both knew the law, and entered into the contract know- 
ing they were doing a prohibited thing. The contract being 
unlawful and void in its inception, there is no ground of 
equitable estoppel because of the receipt of premiums by the 
insurer. The plaintiffs could not rightfully disregard the pro- 
hibition when the contract was made, and they cannot now 
ask to have it set aside in their favor. 
The judgment is affirmed. 


SUPREME COURT OF VERMONT. 


BYLOW 
v8. 


UNION CASUALTY & SURETY CO.* 


Under an accident policy in which liability is conditioned on being wholly 
and continuously disabled from performing every kind of duty pertain- 
ing to his occupation, one employed in overseeing, loading and boxing 
granite cannot recover for an injury to his thumb where he was able to 
work nine hours instead of ten as before at the same hourly pay. 


Argued before Taft, C. J., and Rowell, Tyler, Munson, Start, 
Thompson, and Watson, JJ. 


Gro. A. Brieuam and Wi11am Wisnart, for Plaintiff. 
Epwarp H. Deavirr, fur Defendant. 


Tart, C. J. 

This case is brought to this court by exceptions from the 
City Court of Barre. The plaintiff was insured by the defend- 
ant company against accident, and, in order to entitle him to 
recover, one condition of the policy was that the accident 
which caused the injury for which he seeks to recover should 
“immediately, and independently of all other causes, and 
wholly and continuously, disable and prevent the insured 
from performing any and every kind of duty pertaining to his 
occupation.” It appears by the policy that the plaintiff’s oc- 
cupation was a lumper in a granite-cutting yard, the duties of 


* Decision rendered, June 19, 1900. 
VoL XXX.—36. 
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which employment were “overseeing and changing and box- 
ing granite, loading and unloading cars.” The plaintiff’s 
thumb was injured when at work as such lumper, and he con- 
tinued thereafter in the employ of the granite firm in superin- 
tending the work that he had been previously doing. To 
oversee is to superintend: Webst. Int. Dict., 1024. It thus ap- 
pears that he was not wholly and continuously disabled and 
prevented from performing any and every kind of duty per- 
taining to his occupation, for he continued in the employ of 
the same firm in connection with his duties, performing them 
in part, receiving 90 per cent of his full pay, working nine 
hours daily, instead of ten, at the same rate per hour that had 
been paid him. Under this state of facts he is not entitled to 
recover. Judgment of the City Court is reversed, and judg- 
ment for the defendant for its costs. 
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LOWER COURT DECISIONS. 


ACCIDENT.—POISON. 








Supreme Court of New York, Appellate Term. 


MEEHAN 
v8. 


TRADERS’ & TRAVELERS’ ACC, CO. or New York.* 


An accident policy excepted injuries resulting from poison or contact with 
poisonous substances. 


Held, There could be no recovery for injuries from carbolic acid intentionally 
thrown in the face of insured. 


BLANCHARD, J. 

Plaintiff, while the holder of a certificate of membership in 
the defendant company, insuring him against bodily injuries 
during his membership, sustained certain injuries on August 
23, 1899, by a woman throwing carbolic acid in his face. Plain- 
tiff recovered judgment at trial term of the City Court, which 
was affirmed upon appeal to the general term of that court, 
and an appeal from such aflirmance taken to this court. The 
question here presented for consideration arises by reason of 
one of the conditions contained in the certificate of. member- 
ship upon which this suit is founded, wherein it was stipulated 
that the defendant should not be liable for 


Injuries, fatal or otherwise, resulting directly or indirectly 
from, or in any wise contributed to, by * * * poison in 


any form or manner, or contact with poisonous substances. . 


It is conceded that carbolic acid is a poison, but plaintiff 
contends that the injuries resulting from the effects of the 
throwing of the carbolic acid were not caused by “ poison in 
any form or manner, or contact with poisonous substances,” 
within the meaning of the membership certificate, claiming 
the word “ poison ” therein is used in its ordinary meaning, as 
a substance taken internally. It would seem that this posi- 
tion is assumed because of the opinion of the presiding justice 
in the case of Bacon vs. Association (44 Hun, 599), and appears 
to be the sole basis for this contention. A reference to the 


* Decision rendered, Feb. 25, 1901. 
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opinion discloses the fact that in that case (page 602) the in- 
sured stated in his application for insurance that he was 
aware that the benefits “ will not extend * * * to death 
or disability caused wholly or in part * * * by taking of 
poison in any form or manner.” There the application was 
made part of the certificate, and the expression of opinion of 
the learned presiding justice was made in view of the use of 
the word “taking.” The case was reversed upon appeal (123 
N. Y., 304), but the opinion of the Court of Appeals does not 
touch upon the point here under consideration. There is a 
very evident distinction between the use of the words “ by 
taking of poison ” and “ by poison.” The expression “ by tak- 
ing of poison ” may very well be held to mean the internal use 
of poison, but such cannot be considered the meaning of the 
words of the certificate in this case, except by a forced con- 
struction. This distinction is pointed out by Judge Gray in 
his opinion in the case of Paul vs. Insurance Co. (112 N. Y., 
472, 478)) where the words “ inhaling of gas”’ were under con- 
sideration in connection with a clause in a policy relieving de- 
fendant from liability for injuries occasioned by the “ inhaling 
of gas.” The court there held that those words applied only 
to a voluntary and intelligent action on the part of the in- 
sured. The death of the insured was occasioned by the gas 
being turned on in a room where insured was sleeping and 
breathing the air impregnated with the gas. Judge Gray 
said: “Ifthe policy had said that it was not to extend to any 
death caused wholly or in part by gas, it would have expressed 
precisely what the appellant now says is meant by the present 
phrase, and there could have been no room for doubt.” Here 
the words of the certificate are “ by poison,” and not “ by tak- 
ing poison,” making the language of Judge Gray directly in 
point. 

The further contention of plaintiff, that by the subsequent 
words “ contact with poisonous substances ” is meant and in- 
tended a voluntary and conscious action of plaintiff, is like- 
wise without force. This argument is based upon the Paul 
Case, just cited, and that of Menneiley vs. Assurance Corp. 
(148 N. Y., 596), in both of which the decisions are predicated 
upon the use of the word “inhale” in connection with gas, 
and, therefore, can have no application here; for neither that 
word, nor any words of similar effect, are found in the mem- 
bership certificate in this case. The rule is well settled that. 
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where the meaning of words in such a certificate as is here 
under consideration is in doubt, they should be construed most 
strongly against the insurer, and the benefit of all doubt given 
to the insured. In this case the meaning is clear and beyond 
any doubt: McGlother vs. Accident Co. (C. C. A.). The in- 
juries suffered by plaintiff were occasioned “ by poison” or by 
“contact with poisonous substances,” within the meaning of 
the certificate. 

The judgment and order of the City Court must be reversed, 
and a new trial ordered, with costs to the appellant to abide 
the event. All concur. 


IRON-SAFE CLAUSE CONSTRUED. 


Circuit Court of Virginia, Fourth Circuit. 


W. P. OLIVER 
v8. 


FIREMEN’S INS. CO. or BALTIMORE.* 


The policy warranted that the insured would take and keep complete itemized 
inventories, and a set of books which would clearly present a complete 
record of business transacted from the date of inventory, and produce 
them in case of loss. 


Held, That this was a promissory warranty which must be complied with 
regardless of materiality. 


Held, That a paper filed as an inventory which completely failed to present 
an itemized statement of the stock, and pass books, invoices, and receipts 
requiring to be supplemented by memory in order to construct an estimate 
of the value of the stock, was not a compliance with the requirements of 
the policy. 

Saunpers, J. 

The policy sued upon in this case contains the following, 
among other provisions :— 

“Warranty to keep books and inventories, and to produce 
them in case of loss. 

“The following covenant and warranty is hereby made a 
part of this policy:— 

“The assured will take a complete itemized inventory of 
stock on hand at least once in each calendar year, and unless 
such inventory has been taken within twelve calendar months 


* Decision rendered, April, 1901. 
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prior to the date of this policy, one shall be taken in detail 
within thirty days of issuance of this policy, or this policy 
shall be null and void from such date, and upon demand of the 
assured, the unearned premium from such date shall be re- 
turned. 

“The assured will keep a set of books, which shall clearly 
and plainly present a complete record of business transacted, 
including all purchases, sales, and shipments, both for cash 
and credit, from date of inventory, as provided for in the first 
section of this clause, and during the continuance of this 
policy.” 

The question first arises as to the character and legal effect 
of these stipulations. 

They are clearly promissory warranties. 

In 90 Va. (p. 290), in an application for a policy of fire insur- 
ance, the insured was asked if he would keep his account books 
in an iron safe. He answered yes, and this statement was 
held to be a warranty. 

By how much the more will an express agreement, made a 
part of the policy, and expressly denominated a warranty, be 
held to be one. 

A warranty is defined to be an agreement in the nature of 
a condition precedent, and like that must be strictly complied 
with, whether material or not: Id. See also Insurance Co. 
vs. West, 76 Va., 575. 

The precise effect of the particular language found in the 
stipulations, supra, has been frequently ascertained in other 
States. In every instance of similar language, it has been 
held to import a promissory warranty. See Lozano vs. Pala- 
tine Ins. Co., Ins. Law Journal, July, 1898, p. 630; So. Ins. Co. 
vs. Parker, id., 1896, p. 214; Goldman vs. Ins. Co., id., p. 601; 
Landmann vs. Hartford Ins. Co., id., 1889, p. 813. 

It is incompetent for the court to determine whether or not 
the promissory warranty is material or immaterial. It suffices 
that the parties have made the agreement, and they must be 
held strictly to it. 

Parties to an insurance contract have the right to insert 
such lawful stipulations and conditions therein as they may 
mutually agree upon, or which they may consider necessary 
and proper to protect their interests, and which, when made, 
must be construed and enforced like all other contracts ac- 
cording to the expressed understanding and intent of the 
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parties making them. If an insurance policy, in plain and 
unambiguous language, makes the observance of an appar- 
ently immaterial requirement the condition of a valid con- 
tract, neither courts nor juries have the right to disregard it, 
or to construct by implication, or otherwise, a new contract in 
place of that deliberately made by the parties: Ins. Law Jour- 
nal, July, 1898, p. 632. 

But these stipulations do not relate to immaterial matters. 

The inventory properly kept furnishes a starting point from 
which, in case of loss, the parties begin to reckon. 

The books, if properly kept, show the additions by purchase, 
and the diminution by sales of the goods in stock at the date 
of the inventory. 

Hence, at any given time, an estimate from this inventory 
and these books can be made of the stock on hand. 

It is to the mutual advantage, therefore, of the contracting 
parties, that these stipulations should be perfomed. 

The object of the inventory is twofold. First, to ascertain 
the gross value of the stock at the time of inventory; second, 
to ascertain the articles which went to make up the stock in 
order that the correctness of the claim may be tested in two 
respects: First, whether the articles of which the stock was 
composed all belong to the classes of property covered by the 
policy; second, whether the valuation attached to the differ- 
ent items, and which go to make up the total sum expressed, is 
unreasonable: Ins. Field, February, 1901. 

The defendant company pleads that it is discharged from 
liability by the failure of the plaintiff to perform these stipu- 
lations. 

To this the plaintiff replies that he has kept them in all re- 
spects, and files a paper styled an inventory, and his book, 
receipts, and invoices. 

The paper styled an inventory is certainly a very crude and 
inartificial exhibit. 

The definition of an inventory, in Bouvier, is as follows: “A 
list, schedule, or enumeration in writing, containing, article by 
article, the goods and chattels, rights and credits, of a person 
or persons.” 

A case recently decided in Texas declares that “ an itemized 
inventory is one that specifies the different articles composing 
the stock insured. ” 
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The plaintiff’s policy requires the assured to take a com- 
plete itemized inventory of stock in hand at least once in each 
calendar year, and where this has not been done in twelve 
months prior to the policy, one in detail is to be taken within 
thirty days of the issue of the policy. 

Testing'the paper filed by the definition of an inventory, it 
fails to respond in any respect. And unless this paper will 
furnish in substance the information that would be derived 
from an inventory properly and technically taken, the in- 
sured has failed of substantial compliance with this require- 
ment of his policy. 

“The assured will take a complete neminet inventory of 
stock on hand at least once in each calendar year, and unless 
such inventory has been taken within twelve calendar months 
prior to the date of this policy, one shall be taken in detail 
within thirty days of issuance of this policy, or this policy 
shall be null and void from such date, and upon demand of the 
assured, the unearned premium from such date shall be re- 
turned.” 

The assured was also required to “ keep a set of books which 
shall clearly and plainly present a complete record of business 
transacted, including all purchases, sales and shipments, both 
for cash and credit, from date of inventory.” 

The papers submitted can hardly be styled a set of books, 
clearly and plainly showing anything. 

The effort to show the cash sales is by the deposits in the 
bank, and the pass book, not by a merchant’s books, showing 
cash sales from day to day. The plaintiff states that the de- 
posits do not show all the cash received by him. Hence, there 
is no book plainly showing the cash sales. 

The indiscriminate and heterogeneous mass of invoices and 
receipts filed cannot take the place of books which should 
plainly show the matters intended to be deriyed from these 
papers. 

The plaintiff undertakes not from an inventory, properly 
kept, or from a set of books, plainly showing his transactions, 
but from the paper called an inventory, from the book filed, 
from pass books, invoices, receipts, and memory, to construct 
an estimate of the value of his stock at the time of fire. 

The statement may be reasonably accurate, or from the 
omission to have any account of cash sales, except as repre- 
sented by the bank books, or from other causes, it may be wide 
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of the mark; but, be this as it may, the assured contracted to 
furnish certain specific means and materials for the ascertain- 
ment of this value, a method infinitely preferable to the one 
pursued, and which does not find in that its substantial 
equivalent. 

It is the plaintiff’s fault that he is not in a position to com- 
ply with the terms of his warranty. The hardship, if any, is 
of his own making. 

It is immaterial to consider the reasons for the conditions 
or provisions on which the contract is made to terminate, or 
any other provision of the policy which has been accepted and 
agreed upon. 

It is enough that the parties have made certain terms, con- 
ditions on which their contract shall continue, or terminate. 
The courts may not make a contract for the parties. Their 
function and duty consist simply in enforcing and carrying 
out the one actually made. 

If any actual hardship result from enforcing these promis- 
sory warranties, it must be said that it is not the province of 
the court to adjust its construction and enforcement of a con- 
tract to the results which may be produced upon the parties; 
for it is better that those who freely make hard contracts 
should suffer the result, than that the law should be so warped 
and distorted as to disturb the business of the country, and 
render contracting uncertain and unreliable: Ins. Law Jour- 
nal., 1898, p. 632; Kemendo vs. Insurance Co., Ins. Field, Feb., 
1901, p. 6. 

Upon the demurrer to the evidence the finding of the court 
is in favor of the defendant company, and an order will be 
entered accordingly. 





Supreme Court of New York. 


REINSURANCE.—RIGHTS OF POLICYHOLDERS. 
Supreme Court of New York, Appellate Term, April, 1901. 


HARRY HOFFMAN, Plaintiff-Respondent, 
v8. 


NORTH BRITISH & MERCANTILE INS. CO. oF EDINBURGH 
AND LONDON, Defendant-Appellant. 


A fire insurance company agreed to ‘assume the fire risks” of another at a 
certain time upon the payment of a certain sum and the subsequent 
payments of certain other sums on or before prescribed dates. The con- 
tract to be void unless such payments were duly made, “this temporary 
agreement to be replaced by a final contract of like term and conditions 
when the total amount due” was determined. The reinsured company 
afterwards defaulted in its payments and the contract was declared void 
by the reinsurers and no final contract was made. 


Held, In a suit for recovery by a policyholder, that the payments were con- 
ditions precedent. If they had been made and a permanent contract 
executed he would have had a right of action. 


But the consideration having failed the temporary agreement while in force 
concerned only the two parties thereto, and there was no privity of con- 
tract on the part of the policyholder. 


Appeal from a judgment of the Municipal Court, Borough of 
Manhattan, First District, in favor of plaintiff and against the 
defendant. 


Bowers & Sanps, for Appellant. 

Leo Levy, for Respondent. 

CuarkE, J. 

On the 24th of April, 1900, plaintiff’s assignor took out a 
policy of insurance against fire in the Traders Insurance Com- 
pany of New York, in the sum of $1,000, on his stock of goods, 
and paid therefor a premium of $20. 

On the 27th of April, 1900, the Traders Insurance Company 
and the North British & Mercantile Insurance Company of 
Edinburgh and London made an agreement in writing, where- 
by, upon the payment of $10,000, before twelve o’clock noon on 
April 28th, the latter company—the defendant—agreed 

To assume the fire risks of the Traders Fire Insurance Com- 

pany of New York from six o’clock p. m., April 27, 1900, not 

otherwise reinsured, a further payment on account of $25,- 

000, to be paid on or before May ist, and the balance due; 

namely, the net unearned premiums on outstanding poli- 
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cies, less 15 per cent commission thereon, to be paid upon 
completion of schedules, and at least within thirty days 
from date hereof. This contract to be null and void unless 
payments as above are duly made. This temporary agree- 
ment to be replaced by a final contract of like terms and 
conditions when the total amount due hereunder is 
determined as per schedule. 


It is quite evident from this contract and from the proceed- 
ings ensuing thereon and thereunder, that the transaction be- 
tween the two companies was intended to be of the same char- 
acter as that described in Fisher vs. Hope Mutual Life Ins. Co. 
(69 N. Y., 161): “One insurance company was about to dis- 
continue its business and cease to carry out its contracts with 
its policyholders. Another insurance company, in considera- 
tion of a transfer to it of nearly all the assets of the former, 
was about to agree to take upon itself the liablity of the for- 
mer to its policyholders.” If the “ final contract of like terms 
and conditions ” alluded to in the agreement of April 27th had 
been executed and the consideration paid, there can be no 
doubt but that the facts would have been on all fours with 
those set forth in Glen vs. Hope Mutual Life Insurance Com- 
pany (56 N. Y., 379), and the doctrine of that case, “it is the 
settled law that the plaintiffs (policyholders) might maintain 
this action against the defendant on the policies which, by its 
agreement, it had assumed,” would govern. But the difficuity 
is that the final contract never was entered into between the 
two insurance companies. After several extensions by mu- 
tual consent, the Traders Company not having paid the sums 
due at the day finally fixed, defendant wrote to it, August 3d: 
“You will please take notice that you, having made default in 
the contract entered into by and between your company and 
the North British & Mercantile Company of London and Edin- 
burgh, bearing date the 27th of April, 1900, we hereby declare 
said contract to be null and void.” The said payments were 
conditions precedent. The said contract on its face stated it 
was a “temporary agreement.” It expressly provided “ This 
contract to be null and void unless payments as above stated 
are duly made.” The consideration for the permanent con- 
tract having failed, it was not made, and the temporary agree- 
ment or option became and was declared to be null and void. 
Under such circumstances during the period in which the tem- 
porary arrangement was in force the defendant company was 
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at best a reinsurer of the policies of the Traders Company, 
and as there was no privity of contract with plaintiff’s as- 
signor, he has no cause of action. 

In the Glen Case the contract had been executed and com- 
pleted, and it provided in terms that the company taking over 
the business “ hereby agrees to assume all such policies, and 
to pay the holders thereof all such sums as the party of the 
second part may, by force of such policies, become liable to 
pay.” Under the facts in this case no such final contract was 
ever made, though in contemplation, by reason of failure of 
consideration. Said the Court of Appeals in Dunning vs. 
Leavitt (85 N. Y., 30): “ But I know of no authority to sup- 
port the proposition that a person not a party to the promise, 
but for whose benefit the promise is made, can maintain an 
action to enforce the promise where the promise is void as be- 
tween the promisor and promisee for fraud, or want of con- 
sideration or failure of consideration.” 

Judgment reversed, and a new trial ordered with costs to 
appellant to abide the event. 





MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


ASSIGNMENT. 


In the case of Culver vs. Guyer, decided by the Supreme 
Court of Alabama, Feb. 6, 1901, the insured borrowed the 
money for the premiums on a life policy, and assigned the 
policy to the loanor in an assignment absolute in form, and 
took from the assignee a covenant to reassign the policy on 
payment of the notes given him by insured at the same time. 
The notes were not paid at maturity, and the assignee sur- 
rendered the policy. It was held that the assignment was 
only valid to the extent of the money loaned with interest, and 
the insured was entitled to recover any balance of the surren- 
der value received by the assignee, as his trustee, and could 
follow such trust funds into any property into which they 
might have been converted. But the burden of proof as to 
such conversion is on the complainant. The court said:— 

“That the bill has equity to charge the respondent as trus- 
tee for the amount he received on the surrender of the policy 
in excess of the amount he paid the assured for or upon the 
collateral security of the policy, and this whether the policy 
was transferred to the respondent absolutely, or merely to 
secure a debt due him from the assured, is fully settled in the 
case of Helmetag’s Adm’r vs. Miller (76 Ala., 183), which is 
cited with approval in White vs. Benefit Union 76 Ala., 262, 
263; in Alabama Gold Life Ins. Co. vs Mobile Mut. Ins. Co., 
81 Ala., 332, 1 South., 561, and in Stoelker vs. Thornton, 88 
Ala., 246. The excess of money received by the respondent on 
the policy beyond what he paid complainant for it, or beyond 
the debt which complainant owed him, secured by the policy, 
as the case may be, having been received by respondent in 
trust for complainant, it is elementary that complainant can 
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follow the fund into whatever property respondent has con- 
verted it, and subject such property. Of course, the fact of 
conversion into other property, and the identity of the other 
property sought to be subjected with that into which the con- 
version was made, must be proved to the reasonable satisfac- 
tion of the court; and we concur with the chancellor that a 
part of the fund here in question was invested by respondent 
in the horse now in possession of the receiver, and in other live 
stock which was sold by respondent, and for the price of which 
he took the securities now in the hands of the receiver.” 


BENEVOLENT Soctety.—F arse Starements.—Norice or Draru. 


In the case of Supreme Lodge of Bohemian Slavonian K. & 
L. vs. Matejowsky et al., decided by the Supreme Court of 
Illinois, April 18, 1901, it was held that the burden of show- 
ing false statements in the application, and a violation of its 
rules is on the insurer. When a registered notice of death 
was mailed to the secretary, who issued the policy, and re- 
ceipted for by him, and no evidence that he did not continue 
in office, it was not necessary to introduce the records of the 
lodge to prove that he was in office in order to sustain the 
validity of the notice. 


Lrasitity ror Poricy Procurep sy Broker. 

In the case of Holmes vs. Thomason, et al., decided by the 
Court of Civil Appeals of Texas, Feb. 27, 1901, the court said 
in part :— 

“Tf the appellees, in the manner and form alleged by appel- 
lant, applied to him, as an insurance broker, to procure an in- 
surance policy upon their property, and he, as their agent or 
broker, agreed with them and undertook to procure such 
policy as they applied for; and if, in pursuance of such employ- 
ment and agreement, he procured for them such policy of in- 
surance, and in its procurement paid the company issuing the 
same $99 as the premium therefor, and the further sum of $5 
as a policy fee: and if said sums paid as the permium and 
policy fee were reasonable—then he is entitled to recover 
from appellees the money sued for. If, on the other hand, the 
appellees never applied to appellant to procure an insurance 
policy upon their property, or, if they did make such applica- 
tion, he never agreed with them to undertake to procure it, 
then, in either event, he is not entitled to recover, even though 
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the evidence should show that he procured a policy of insur- 
ance on their property, and paid the premium and policy fee 
therefor. The delivery of the policy to appellant, if he was ap- 
pellees’ broker or agent to procure it, would be a delivery to 
them.” 


Lex Loct.—NonpayMent OF Premium. 

In the case of Mutual Life Ins. Co. of New York vs. Hatha- 
way et al., decided on February 4, 1901, by the United States 
Circuit Court of Appeals, Ninth Circuit, the application for a 
policy in a New York company was made in another State, 
and the policy was delivered in such other State. The appli- 
cation provided that it was subject to the company’s charter 
and the laws of New York. The laws of New York required 
notice of premium due before forfeiture for nonpayment. It 
was held, that the case was, in principle, the same as that of 
Insurance Co. vs. Cohen (179 U. S., 262), and that the policy 
was not governed by the laws of New York. The insured hav- 
ing failed for years to pay his premium, the policy was for- 
feited in conformity with a stipulation to that effect in the 
policy itself, in case of nonpayment of premium when due. 


Suicrwe. 

In the case of Supreme Conclave, Improved Order of Hep- 
tasophs vs. Miles et al., decided by the Court of Appeals of 
Maryland, Feb. 8, 1901, it was held, that under an allegation 
that the insured intended suicide at time of application, evi- 
dence by plaintiff that the suicide was due to conditions which 
subsequently arose was admissible. Where a benefit certifi- 
cate contains no provision against suicide, suicide will not bar 
recovery unless shown to be intended at the time of insuring. 
The court said :— 

“The charter of the defendant stated the object of the in- 
corporation thereunder to be ‘for beneficial purposes, and to 
provide an endowment fund to be paid to the family or friends 
of a deceased member.’ Its constitution described one of the 
objects of the order to be ‘ to create and maintain, by stated 
and fixed contributions, a benefit fund, from which, on satis- 
factory evidence of the death of a member who has complied 
with all the lawful requirements of the order, a sum not ex- 
ceeding $5,000 shall be paid to his beneficiary or beneficiaries.’ 
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The whole spirit and design of the order is, according to its 
professed objects, to assist members and relieve them in sick- 
ness while they live, and to provide for the needs of their fami- 
lies and friends in case of their death. Those of the families 
and friends of deceased members who are made objects of 
care by the order have no more control over the cause of death 
than have the members of the order. Their need of assistance 
is the same, whatever the cause of death. To refuse them this 
assistance for a cause over which they have no control would 
not accord with the expressed objects of the order, and would 
be contrary to the spirit which professedly prompted its or- 
ganization.” . 
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SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


PROVIDENCE-WASHINGTON INS. CO. Er AL. 
v8. 


BOARD OF EDUCATION OF MORGANSTOWN 
SCHOOL DIST.* 


When parties have made a written agreement, the writing is regarded as the 
exclusive evidence of the contract, and all oral negotiations and stipu- 
lations preceding or accompanying the execution of the written agree- 
ment are merged in it, and are not admissible in evidence. 

In case of loss by fire under a policy containing a provision allowing the 
insurer to repair, rebuild, or replace the injured building, and containing 
also a provision that the loss or damage should in no event exceed what 
it would then cost the insurer to repair or replace the same with material 
of like kind and quality, if the insurer should waive the right to repair 
or rebuild, and agree to pay the amount of loss and damages in cash, that 
fact would not change the basis of estimating the loss and damages, and 
the same should be ascertained precisely in the same manner as if it were 
the purpose to repair, rebuild, or replace the structure. 

There is no total loss of a building, requiring payment in full amount of the 
policy of insurance, if the remnant of the structure standing is reason- 
ably adapted for use as a basis upon which to restore the building to the 
condition in which it was before the injury. 

Whether it is so adapted depends upon the question whether a reasonably 
prudent owner, uninsured, desiring such a structure as the one in question 
was before the jury, would, in proceeding to restore the building to its 
original condition, utilize such basis. 

When an umpire or arbitrator exceeds his authority, the effect of his act is 
the same, whether it was done consciously or by mistake, as in either 
case his award is void. 


Appeal from Circuit Court, Monongalia County. 


Catpwett & Catpwett aud Oxey Jounson, for Appellants, 

Grorece C. Srureiss, Cox & Baker, and Lazette & Stewart, for 
Appellee. 

McWuorter, J. 

The board of education of the Morgantown School District 
procured from Providence-Washington Insurance Company 
insurance in the amount of $4,000 on its two-story, tin-roofed 
public school building, on the east side of Spence Street, in 
Morgantown, W. Va., against loss or damage by fire, by policy 
dated December 24, 1894, to run three years from that date; 
and at the same time said board of education procured insur- 
ance on same building from Fireman’s Fund Insurance Com- 
pany of San Francisco, Cal., by policy of same date, in the sum 





* Decision rendered, March 25, 1901. ‘Syllabus by the Court. ; : 
VoL. XXX.—37. 
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of $38,300, and $700 on the school furniture and fixtures in said 
building, which insurance was also for three years from said 
24th day of December, 1895. On the 11th day of January, 
1897, a fire occurred in said building, burning the roof and 
attic. On the 19th day of January, 1897, the said insurance 
companies, by D. G. Morgan, their agent, entered into an 
agreement in writing, bearing date on that day, with said 
board of education, which agreement, omitting the signatures, 
and also showing the oaths of the appraisers, and the selection 
and oath of the third appraiser, omitting the jurat in each 
case, and the award of the appraisers, are as follows:— 
Agreement for Submission to Appraisers. This agree- 
ment, made and entered into by and between the board of 
education of Morgantown independent district, of the first 
part, and the insurance company or companies whose name 
or names are signed hereto, of the second part, witnesseth: 
That C. W. Huston, of Morgantown, W. Va., and Charles L. 
Hickman, of Clarksburg, W. Va., shall appraise and esti- 
mate the loss upon the property damaged and destroyed by 
the tire of January 11, 1897, as specified below: provided, 
that in case of disagreement the said appraisers shall select 
a third, who shall act with them in matters of difference 
only. The award of said appraisers, or any two of them, 
made in writing, in accordance with this agreement, shall 
be binding upon both parties to this agreement. It is ex- 
pressly understood that this agreement and appraisement 
is for the purpose of ascertaining and fixing the amount of 
said loss and damage, only, to the property hereinafter de 
scribed, and shall not determine, waive, or invalidate any 
other right or rights of either party to this agreement. The 
property on which the loss or damage is to be determined 
is as follows; to wit: As per description hereto attached. 
The board of education of Morgantown independent dis- 
trict. On their two-story brick, metal-roof public school 
building, situate at the head and on the north side of Wal- 
nut Street, in Morgantown, W. Va. On the school furni- 
ture and fixings contained in the above-described building. 
(Damaged property must be arranged for appraisal.) And 
it is furthermore expressly understood and agreed that the 
assured must at once place the damaged property in as good 
condition as possible, assorting and arranging the same ac- 
cording to their kinds, separating the damaged from the 
undamaged, and fill out the schedule blank with a list of the 
articles upon which damage is claimed, showing the kind 
and quality of each, so that the appraisers may perform 
their duty with greater facility. The appraisers shall then 
determine the actual cash value of each article, and place 
the damage on each at a definite sum per yard, pound, 
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bushel, or gallon, etc., as the case may require, in their 
proper counts. Articles without apparent or known dam- 
age are to be considered uninjured, and not to be included 
in this schedule; and if any such are entered herein, the ap- 
praisers will mark them, “ Not damaged.” Goods damaged 
by removal must be specified separately. 


Declaration of Appraisers. State of West Virginia, 
County of Monongalia—ss.: We, the undersigned, do sol- 
emnly swear that we will act with strict impartiality in 
making an appraisement and estimate of the loss and dam- 
age upon the property ‘hereinbefore mentioned, in accord- 
ance with the foregoing appointment, and that we will make 
a true, just, and conscientious award of the same, according 
to the best of our knowledge, skill, and judgment. We are 
not related to the assured, either as creditors or otherwise, 
and not interested in said property or the insurance thereon. 
(. L. Hickman, C. W. Huston, Appraisers. 


Selection of Third Appraiser. We, the undersigned, 
hereby select and appoint E. W. Field, of Smithfield, Pa., to 
act as the third appraiser to settle matters of difference that 
exist between us by reason of, and in compliance with, the 
foregoing agreement and appointment. Witness our hands 
this 6th day of February, 1897. C. L. Hickman. C. W. 
Huston. 


Qualification of Third Appraiser. State of West Vir- 
ginia, County of Monongalia—ss.: I, the undersigned, 
hereby accept the appointment of third appraiser, as pro- 
vided in the foregoing agreement, and solemnly swear that 
I will act with strict impartiality in all matters of difference 
that shall be submitted to me in connection with this ap- 
pointment, and I will make a true, just, and conscientious 
award, according to the best of my knowledge, skill. and 
judgment. I am not related to any of the parties of this 
agreement, nor interested, as a creditor or otherwise, in said 
property or insurance. [Signed] E. W. Field. 


Award of Appraisers. To the Parties in Interest: We 
have carefully examined the premises and remains of the 
property hereinbefore specified, in accordance with the fore- 
going appointment, and have determined the loss and dam- 
age on building to be six thousand, three hundred and 
thirty-four dollars and sixty-five cents ($6,334.65); the loss 
and damage on furniture and fixtures to be one hundred and 
seventy-five dollars ($175.00). Witness our hands this 4th 
day of March, 1897. C. W. Huston, E. W. Field, Appraisers. 


C. L. Hickman, one of the appraisers, does refuse to con- 
cur in the above report, for the reason that it does not com- 
ply with the duties set forth above, nor to the terms of the 
policy. C. L. Hickman. 
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The said insurance companies filed their bill in the Circuit 
Court of Monongalia County against the said board of educa- 
tion, praying it be made a party defendant to the bill, and 
required to answer the same, and that said board, as a cor- 
poration, its agents, attorneys at law, and all others, be en- 
joined and restrained from bringing or prosecuting any suit 
in any court of this State for the recovery of the amount of 
said pretended award mentioned and described in the bill and 
exhibits; that proper process issue; that all proper orders be 
made and entered, and accounts directed and taken; that said 
pretended award be set aside and declared to be null and void; 
that the cause be referred to a commissioner of the court, 
with directions to ascertain and report the amount of loss sus 
tained by the defendant in same upon the basis fixed by, and 
according to the terms and conditions of, the policies of in 
surance; and for general relief. The injunction was accord- 
ingly granted. The policies are tiled as exhibits with the bill. 
The policy of the Providence-Washington Insurance Company 
agrees to make good unto the said assured 


Sede Pe Se en eeneeek 


iz 


Td 


All such immediate loss or damage, not exceeding in amount 
the sum insured, nor the interest of the assured in the prop 
erty, except as herein provided, as shall happen by fire to 
the property above specified from the 24th day of December, 
one thousand eight hundred and ninety-five, at noon, to the 
twenty-fourth day of December, one thousand eight hun 
dred and ninety-eight, at noon; the amount of loss or dam- 
age to be estimated according to the actual cash value of 
the property hereby insured, at the time of the loss, which 
shall in no case exceed what it would then cost the assured 
to replace the same, deducting therefrom a suitable amount 
for any depreciation of such property from use or otherwise, 
and to be paid sixty days after due notice and proofs of the 
same shall have been made by the assured, and received at 
the office of the company in Providence, in accordance with 
the terms of this policy hereinafter mentioned; but pro- 
vided that it shall be optional with the company to repair 
rebuild, or replace the property lost or damaged, with other 
of like kind and quality, within a reasonable time, giving 
notice of their intention so to do within thirty days after the 
receipt of proofs herein required: and in case the company 
elects to rebuild, or not, the assured shall, if required, fur 
nish plans and specifications of the building destroyed. 


ys Doar so 
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And the said policy contains the following provisions :— 


It is agreed that no custom or usage of any kind, and no 
waiver of any kind, except in writing, indorsed on the 
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policy, shall affect, control, or avoid any of the provisions of 
this contract. If fire occur, the insured shall give imme- 
diate notice of any loss thereby, in writing, to this company; 
protect the property from further damage; forthwith sepa- 
rate the damaged and undamaged personal property, put- 
ting it in the best possible order; make a complete inven- 
tory of the same, stating the quantity and cost of each 
article, and the amount claimed thereon. The amount of 
sound value and of damage shall be determined by mutual 
agreement between the company and the insured, or, failing 
to thus agree, shall then be ascertained by appraisal of each 
article by competent persons. The company reserves the 
right to take the whole or any part of the articles at their 
appraised value. If differences shall arise between the 
parties hereto, touching any loss or damage, after proof 
thereof has been received in due form, the matter shall, at 
the written request of either party, be submitted to impar- 
tial arbitrators. The appraisers and arbitrators hereinbe- 
fore mentioned shall be impartial persons, not interested 
in the loss as creditors or otherwise, nor related to the as- 
sured or to the sufferers, and shall be appointed as follows: 
One by the assured, one by the company, and, in case those 
two are unable to agree upon an award, then they two to 
choose a third person; and their award, or that of the ma- 
jority of them, in writing, made under oath before any 
magistrate or other properly commissioned person, shall he 
binding on the parties as to the amount of such loss or dam- 
age, but shall not decide the liability of the company under 
this policy. This company shall not be held to have waived 
any provision or condition of this policy, or any forfeiture 
thereof. by any requirement, act, or proceeding on its part 
relating to the appraisal, or to any examination herein pro- 
vided for; and the loss shall not hecome payable until sixty 
days after the notice, ascertainment, estimate, and satis- 
factory proof of the loss herein required had been received 
by this company, including an award by appraisers when 
appraisal has been required. 


Very similar provisions are contained in the policy of the 
Fireman’s Fund Insurance Company, as follows :— 


This company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated ae- 
cording to such actual cash value, with proper deduction for 
depreciation, however caused, and shall in no event exceed 
what it would then cost the insured to repair or replace the 
same with material of like kind and quality. Said ascer- 
tainment or estimate shall be made by the insured and this 
company, or, if they differ, then by appraisers, as hereinafter 
provided; and, the amount of loss or damage having been 
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thus determined, the sum for which this company is liable 
pursuant to this policy shall be payable sixty days after due 
notice, ascertainment, estimate, and satisfactory proof of 
the loss have been received by this company in accordance 
with the terms of this policy. In the event of disagreement 
as to the amount of loss, the same shall, as above provided, 
be ascertained by two competent and disinterested ap 
praisers, the insured and this company each selecting one, 
and the two so chosen shall first select a competent and dis- 
interested umpire. The appraisers together shall then esti- 
mate and appraise the loss, stating separately sound value 
and damage, and, failing to agree, shall submit their differ 
ences to the umpire, and the award in writing of any two 
shall determine the amount of such loss. The parties 
thereto shall pay the appraiser respectively selected by 
them, and shall bear equally the expenses of the appraisal 
and umpire. This company shall not be held to have waived 
any provision or condition of this policy, or any forfeiture 
thereof, by any requirement, act, or proceeding upon its 
part relating to the appraisal, or to any examination herein 
provided for, ete. 

The bill alleges that the award was not made in accordance 
with the provisions of said policies, or the agreement of sub 
mission, and charges misconduct on the part of Appraiser 
Huston and of Umpire Field; that Field acted, not as umpire, 
to which end he was appointed, but as an original appraiser 
with Huston, and that said Huston and Field received instruc- 
tions from the board of education as to how they should pro- 
ceed to ascertain the loss and damages, and that they com 
plied with such instructions so improperly given, in making 
up their award; that, instead of ascertaining and fixing the 
loss and damage to the building and property according to the 
terms of the agreement of submission to the appraisers, the 
said Huston refused to figure with his coappraiser, Hickman, 
on such terms. He, said Huston, together with Field, the 
umpire, acting together as original appraisers, treated the 
building as a total wreck, and worthless except as rubbish or 
debris, fixing the value of the building before and at the time 
of the fire as of the amounts of insurance thereon in the said 
two policies, deducting therefrom the value of the old material 
in the said building as mere debris, to be removed to give place 
to a new building, and alleging that the true measure of dam 
ages and the loss for which plaintiffs were only liable, as to 
said building, was “the amount which it would cost the in- 
surer to repair, rebuild, or replace the injured, damaged, or 
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destroyed property with other material of the like kind and 
quality.” It alleges that said Huston, at the time of, before, 
and since the making of said pretended award, made divers 
and sundry declarations and statements to divers and sundry 
persons as to the manner in which such values were to be and 
were considered; that he had frequently made the statement 
that if it were true that the appraisers were mistaken in the 
fact that said agent, Morgan, waived the right of the com- 
panies to repair or replace the damaged property, or if it 
should be true that said agent had no right or authority to 
make such waiver on behalf of the company, or if, having 
made such waiver, it should be true, as a matter of law, that 
such waiver did not or should not legally have changed the 
basis of calculation of loss from the basis fixed by the terms 
of the policy to that adopted by said Huston and Field, his 
judgment in making up said award might have been different; 
and that if upon submission of matters to him with instrue- 
tions from a court of competent jurisdiction that, as a matter 
of law, such waiver, if made, would not, in the eyes of the law, 
change the basis of calculation of loss from that fixed by the 
terms of the policy to any other basis, then, under those in- 
structions, his finding and award might be different. It 
alleges: That the said agreement for submission had for its 
object a single purpose; to wit, “the purpose of ascertaining 
and fixing the amount of said loss and damage only to the 
property insured.” That the fact of insurance, the fire, the 
fact of some loss and damage, and the basis on which the loss 
should be calculated, were all admitted, and not in contro- 
versy. That notwithstanding all this the said pretended 
award is based upon a makeshift and pretense false and 
fraudulent, in this: that the said appraiser, Huston, and the 
umpire, Field, abandoned the calculation fixed by the policies, ; 
and upon the pretense that the agent, Morgan, had by his acts 
and declarations waived the rights of the companies to repair, 
replace, or rebuild, and that, therefore, the basis of calculation 
was waived; and they thereupon, with bias and prejudice 
against the insurers, and in favor of the insured, and to the 
great injury of the insurers, founded their pretended award 
upon the difference between the face of the policies as to the 
damaged building and their estimate of the worth of the old 
building considered merely as a heap of old rubbish, to be torn 
down and removed or worked into an entirely new, modern 
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school building. That the amount of the loss sustained under 
the policies is the same, whether the right to rebuild was 
waived or not, and consisted in the amount which “it will 
cost the insured to repair or replace the damaged property 
with material of the like kind and quality.” That the said 
pretended award is not, in fact and in law, an award at all— 
First, because the same is made and pubished contrary to and 
in violation of the agreement, conditions, and stipulations of 
said agreement of submission, and the agreements and condi- 
tions embraced in said policies; and, second, because the ap- 
praisers Huston and Hickman did not act personally in the 
performance of their duties as appraisers, but that the cause 
was partly heard in the absence of Hickman by said Huston 
and Umpire Field; and, third, because Field devested himself 
of his powers and character as an umpire, and assumed to act, 
and did act, in making up said pretended award, as an origi- 
nal appraiser, and not as an umpire. That when said ap 
praiser and umpire decided and held that plaintiffs, by their 
agent, Morgan, waived their right to repair or rebuild, and by 
reason of such waiver the basis on which said loss should be 
calculated was shifted from the basis declared in the policies, 
they were guilty of a gross and palpable mistake in law, and 
that their pretended award is based and founded on sucb 
plain, gross, and palpable mistakes of law, and that, if such 
mistakes had not been committed, their award would have 
been different, and that if such mistakes were corrected upon 
a resubmission to the same parties, or others, or to a commis- 
sioner in chancery, the result of the ascertainment of said 
loss would be different, and less than $2,500, instead of being 
over $6,500, as found by said appraiser and umpire. That, 
after careful investigation, and upon estimates had from reli 


“able and trustworthy architects and builders, they could have 


repaired, rebuilt, and replaced the damaged building and 
property with material of like kind and quality, and could 
have replaced the said building and property in better condi- 
tion than that in which it was at the time of and before the 
fire, for an expense of about $2,100. That plaintiffs had three 
separate and distinct bids from responsible builders and con 
tractors for rebuilding and repairing the insured school house 
so as to make it better than it was before the fire, and com- 
pletely restore said building. One of the said bids amounted 
to $2,020.50, and one for $2,150, and another for $2,450, which 
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included in it the loss of $100 for furniture and fixtures, black- 
board, stoves, window blinds, wall paper, bells,—all to be 
restored as before the fire. The last bid was by Wheeling 
parties, who stated that if they lived at or near Morgantown 
the bid would have been less. Plaintiffs say that, being will- 
ing and anxious to pay the whole amount of loss, and to show 
their good faith, they offered to, and did, pay into court $2,500, 
which, if not aecepted by defendants before answering in the 
cause, plaintiffs asked that the court decree to defendants 
only so much of the money so paid into court as shall be fair, 
just, and legally due it, and the residue of such money be or- 
dered repaid to plaintiffs. 

There is filed as an exhibit with the bill a notice by the de- 
fendants to the plaintiffs, dated March 5, 1897, requiring them 
to pay to defendants the amount of said award at once; also 
exceptions by plaintiffs to the award, and notice that they 
rejected the proof of loss and the pretended award, and that 
unless the parties could mutually or otherwise agree upon a 
different basis of settlement on or before April 5, 1897, the 
plaintiffs would proceed to repair, rebuild, and replace the 
property lost and damaged with other of a like kind and 
quality within a reasonable time, according to the terms and 
conditions of their several policies, except that the Fireman’s 
Fund Insurance Conipany was willing to pay the loss on per- 
sonal property insured by its policies alone at the price of 
$175, which was understood to be satisfactory to the board of 
education as to that property, or the same would be replaced 
with other property of like kind, and notice and demand of the 
insured for plans and specifications of the building destroyed, 
which notice was served on the defendants on March 26, 1897. 
Plaintiffs also filed with their bill the denial of the board of 
education of the right of plaintiffs to repair, rebuild, or replace 
the property in question, and its acceptance of the proposition 
of the Fireman’s Fund Insurance Company to pay the $175 
for the loss on the personal property; also notice from the 
board to plaintiffs to the effect that having waived their right 
and option to repair, rebuild, or replace the building, and hav- 
ing agreed to pay the amount of the award, they have no right 
now to assert their option to rebuild, repair, or replace the 
building, and that any attempt on plaintiffs’ part to do so 
would be treated as repudiation of their promises and agree- 
ment to pay the amount of loss or damages ascertained by 
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said award, and would not be accepted by the board in lieu of 
the payment of the loss so ascertained, and that said board 
would, as soon as the time had expired within which they 
might lawfully do so, bring suit for recovery of said loss and 
damages so ascertained, unless it should be paid before the 
expiration of said time, which notice was dated April 3, 1897. 
The bill alleges that plaintiffs had let the contract, and had 
made every arrangement to rebuild and replace the damaged 
property in as speedy a manner as was reasonable and possi 
ble, when they were warned by said notices served on them by 
the board denying their right to repair, rebuild, and replace 
said damaged property, in which plaintiffs were in good faith, 
and only abandoned their intention of rebuilding and repair- 
ing when informed of the wreck of said building by dynamite, 
and of the order of the municipal authorities of the town of 
Morgantown condemning said building. The defendant filed 
its answer, averring: That the whole upper part of the build. 
ing, as the result of the fire, was in ruins, and all the rest and 
residue of the building was so damaged by fire and by water 
thrown on it in the effort to put out the fire, together with 
such incidental damage as would naturally result from the 
efforts of the firemen to extinguish the fire, that it was practi 
cally worthless. That D. G. Morgan, agent of plaintiffs, came 
to Morgantown and had a conference with defendant corpora 
tion, which tried to get a settlement with said Morgan while 
he was there, but he declined to make any offer or entertain 
any proposition from defendant, saying that in the end the 
matter would have to be arbitrated, as it was not likely that 
any agreement could be reached, and the best way was to sub 
mit the whole matter to arbitration at once, and thus save 
time and trouble. That it was known at that time to said 
Morgan and to all parties concerned that the erection of a new 
school building was being considered, because the old one was 
not large enough, if it had not been burned, to accommodate 
the pupils of the school district; and Morgan was informed by 
defendant that if the matter was referred to arbitration, with 
out an agreement on the part of plaintiff corporations to stand 
by the award and pay the amount of same, when made, in cash, 
and not repair or rebuild, in case the plaintiff corporations 
were not satisfied with the award they would elect to repair, 
not because thev could afford to do it, but because they would 
think that thereby they could intimidate defendant corpora- 
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tion, and cause it to accept a smalier sum than that awarded 
to it,—plaintiffs and said Morgan knowing that said defend- 
ant corporations wanted to build a new school house,—while, 
if the award was unsatisfactory to this defendant corporation, 
it had nothing it could do but accept the award. That Mor- 
gan, as agent for both of plaintit? corporations, assured the 
defendant that no such advantage would be taken, or at- 
tempted to be taken, by plaintiff companies; that they would 
not repair, but that, as soon as the award was made up, or 
within a reasonable time thereafter, would send their checks 
for the amount of the award, and there would be no further 
trouble; that they did not want to rebuild or repair or replace 
the building; that they preferred to pay, and that, in this in- 
stance, they would agree, if defendant would consent to arbi- 
tration, to pay the award in cash, when made, and not rebuild, 
replace, or repair; and to this he pledged his honor as a man. 
and it avows that said Morgan, acting for both of said com- 
panies, as an inducement for defendant to enter into an agree- 
nent to arbitrate, agreed to pay the amount of award or 
appraisement, when made, in cash, upon which agreement de- 
fendant relied and accepted the same in good faith; and the 
promise to pay said award in cash, when made, and not to re- 
build or repair, was a consideration, and the chief considera- 
tion, that induced defendant to enter into said agreement of 
appraisement and arbitration, and without which defendant 
refused to enter into such aggreement, and would not have 
done so; that said further agreement to pay in cash was in all 
respects valid and binding, the subject-matter thereof not 
being within the province of the agreement to arbitrate 
and appraise, but an agreement to pay in cash when 
the matters covered by the written agreement had been 
completed, and that, after said agreement to pay in cash, 
plaintiffs had no right to repair, replace, or rebuild 
said building, or attempt to do so; that said agreement 
to pay cash was not void or voidable for want of consid- 
eration, or as varying or contradicting or changing the 
written agreement to arbitrate, because .the consideration 
thereof was that defendant should enter into said agreement 
to arbitrate, and abide by its result, and did nof vary or 
change or contradict the written contract, because its subject- 
matter was not covered by the written contract, but the same 
related to what should be done when the written contract 
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should be completed. The answer avers that said award, as 
made up, was fair and just, and there was no misconduct on 
the part of C. W. Huston, the appraiser selected by defendant, 
nor by E. W. Field, the third appraiser, selected by the other 
two appraisers, but that it did appear from the very first visit 
to Morgantown by ©. L. Hickman, the appraiser selected by 
plaintiffs, that said Hickman was an employee of said plain- 
tiffs, and that he was not acting as an honest and disinterested 
and unprejudiced officer, but as the attorney and agent of the 
plaintiffs; and charging said appraiser, Hickman, with mis 
conduct, and that finally, at the dictation of Morgan, said 
Hickman refused to sign the award, and wrote a dissenting 
opinion for the benefit of plaintiffs after said Huston and 
Field had made up their award according to the terms of the 
submission; and averring that, with the exception of the con 
duct of said Hickman, the appraisement and arbitration was 
conducted fairly, honestly, and impartially, and in exact ac 
cordance with both the letter and intention of the submission, 
and that the award is a just, fair, and proper award. arrived al 
after a careful, honest, and conscientious investigation and 
calculation of the loss and damage to the furniture and build- 
ing of defendant. Denied all knowledge as to who placed the 
explosive in the building after the fire, or the motive of such 
party. Averred that the act was a complete surprise to de 
fendant, and was condemned and deplored by it. Denied thai 
it had anything to do with the action of the town council in 
deciding the school building unsafe and condemning it, as set 
forth in the bill, but there is no reason to doubt that the town 
council had good reasons for its action. Denies all allegations 
of mistakes, errors, or misconduct prejudicial to plaintiffs’ 
rights, and improper basis of calculation, on the part of the 
appraisers and arbitrators in making up the award complained 
of, and denies, also, the allegations that the award was 
grossly excessive or at all excessive, and that the plaintiffs 
have been injured or prejudiced by the conduct of the apprais 
ers, and prays that plaintiffs’ bill be dismissed, and the answer 
taken and considered in the nature of a cross bill; that de 
fendant be decreed the amount of the award, with interest 
thereon from the date of said award, and with its costs, and 
for general relief. Plaintiffs replied generally to said answer, 
and filed a general replication to the answer of defendant, se 
far as it alleges new matter upon which defendant relies, and 
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prays for affirmative relief. Many depositions were taken and 
filed on behalf of both plaintiffs and defendant. Plaintiffs 
also filed an exception to several portions of defendant’s depo- 
sitions on the ground that such portions are irrelevant and 
incompetent. 

The cause was heard and submitted on the 25th of October, 
1899, on the bill and exhibits, the answer of the defendant, the 
general and special replication thereto, the depositions and 
evidence taken and filed in the cause, and the objections and 
exceptions of plaintiffs to parts of defendant’s depositions; 
and the court overruled said objections and exceptions, except 
us to three certain ones of them designated in the decree, as to 
which three the objections were sustained, and the questions 
and answers and statements therein set out were rejected and 
not considered, and proceeded to pass upon the merits of the 
cause. The court dissolved the injunction and decreed that 
the defendant recover of and from the Providence-Washing- 
ton Insurance Company, one of the plaintiffs, $8,983.01, with 
interest from date of decree, being its proportionate part of 
the loss and damage occasioned to the defendant by reason 
of the matters and facts appearing in the cause as ascertained 
by the appraisers, with interest thereon from the 10th day of 
May, 1897, aggregated to date of the decree, and from the 
Kireman’s Fund Insurance Company the sum of $3,486.80, 
with interest, etc., its proportionate share of the loss, ete., and 
decreed costs to defendant against plaintiffs, from which de- 
cree plaintiffs appealed to this court, and assign as error that 
the Cireuit Court rendered said decree for money against the 
plaintiffs, when it should have set aside the award and re- 
ferred the amount of. the loss to a commissiagner of the court 
io be retermined, because Huston, one of the appraisers, and 
lield, the umpire, were guilty of partiality and misbehavior 
in refusing, as proposed by Hickman, the other appraiser, and 
as provided in the policies of insurance, to estimate the loss 
or damage on the building according to the actual cash value 
of the same at the time of the loss, not to exceed what it 
would then cost the assured to replace the same in as good 
condition as before the fire. It is further insisted that “the 
Circuit Court held (and it is assigned as error) that the insur- 
ance companies, by waiving the right to repair and replace the 
building as it was before the fire, and by agreeing to pay the 
amount of the award money, also waived the right to have the 
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amount of the loss estimated by the appraisers at such sum 
as would be necessary to make the building as good as it was 
before the fire. In other words, the Circuit Court held, and it 
is here assigned as error, that the ingurance companies, by 
waiving the right to rebuild or replace, instead of paying cash, 
agreed to pay whatever amount the arbitrators should find the 
loss to be, although said arbitrators should be guilty of the 
partiality and improper conduct of refusing to estimate the 
loss by what was found to be the sum necessary to make the 
building as good as it was before the fire, and should and did 
estimate the loss at the amount which the whole value of the 
building before the fire exceeded the value of the materials in 
the building after it should be torn down, and such materials 
be valued as so much old junk. The view adopted was that by 
waiving the right to replace and repair, and agreeing to pay in 
cash, the insurance companies agreed to pay more than the 
loss. Such unjust holding of the Circuit Court, and its 
action thereon in rendering said decree, are also assigned as 
error.” 

Appellee insists that plaintiffs, by their agent, D. G. Mor- 
gan, as an inducement to defendant to enter into an agree- 
ment to arbitrate the loss, or appoint appraisers to ascertain 
the loss and damage, waived the right of plaintiffs to repair, 
rebuild, or replace the building damaged by the fire. The 
policies under which the insurance was taken provided that, 
in case of disagreement as to the amount of loss, the same 
shall be ascertained by two competent and disinterested ap 
praisers, the insured and the insurer each selecting one, and 
the two so chosen to select a competent and disinterested um 
pire; the appraigers together shall then estimate and ap 
praise the loss, stating separately sound value and damage, 
and, failing to agree, shall submit their differences to the um 
pire, and the award in writing of any two shall determine the 
amount of such loss. Under this provision either party had 
the right to demand the selection of appraisers, and there was 
no necessity for offering inducements by either party to the 
other to enter into the agreement of submission. And it is 
further provided in the said policies that no waiver of an) 
kind, except in writing, indorsed on the policy, shall affect, 
curtail, or avoid any of its provisions; and, further, the agree 
ment of submission itself contains this provision; to wit:— 
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It is expressly understood that this agreement and ap- 
praisement is for the purpose of ascertaining and fixing the 
amount of said loss and damage only to the property herein- 
after described, and shall not determine, waive, or invalidate 
any other right or rights of either party to this agreement. 
And yet appellee insists on its right to prove a verbal 

waiver made by plaintiffs’ agent, D. G. Morgan, at the time of 
said agreement to submit, and as an inducement thereto. The 
agent had no power or authority under the policies, or either 
of them, to make such waiver as is claimed, and no such 
waiver could be made by the parties unless the same should 
be indorsed in writing on the policy. In Thompson ys. [nsur- 
ance Co. (104 U. 8S., 252) Justice Bradley, in delivering the 
opinion of the court, says: ‘“ The fourth replication sets up 
a parol agreement of defendant, made on receiving the prom- 
issory note, that the policy should not become void on the non- 
payment of the note alone at maturity, but was to become 
void at the instance and election of the defendant, which elec- 
tion had never been made. As this supposed agreement is in 
direct contradiction to the expressed terms of the policy and 
the note itself, it cannot affect them, but is itself void.” He 
further said: “An insurance company may waive a forfeiture 
or may agree not to enforce a forfeiture; but a parol agree- 
ment made at the time of issuing a policy, contradicting the 
terms of the policy itself, like any other parol agreement in- 
consistent with a written instrument contemporary therewith, 
is void, and cannot be set up to contradict the writing. So in 
this case a parol agreement supposed to be made at the time 
of giving and accepting the premium note cannot be set up to 
contradict the express terms of the note itself, and of the 
policy under which it was taken.” The plaintiffs, by their 
agent, having demanded the appraisal, a refusal to submit to 
same according to the provisions of the policies, on the part 
of the defendant, would have estopped it from maintaining an 
auction for the loss, as held in Hamilton vs. Insurance Co., 136 
U. S., 242. The provision in the agreement of submission is 
express that the one purpose thereof was to ascertain and fix 
the amount of loss and damage only, and should not waive or 
invalidate any other right or rights of either party to the 
agreement. So there could have been no such verbal agree- 
ent as an inducement to enter into the agreement of arbitra- 
tion, and, if such was made, it was simply void. Counsel for 
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appellee cite many authorities, including Coles vs. Insurance 
Co (41 W. Va., 261); Deitz vs. Insurance Co.-(31 W. Va., 851); 
Woolpert vs. Insurance Co. (42 W. Va., 647)—to show the 
right of agents to transact business for their principals, waive 
rights, etc., as the companies themselves might do, but in no 
case cited is an agent so authorized in violation of the princi- 
ples involved as in case at bar. In this case the right to re- 
pair, rebuild, or replace the property damaged, among others, 
was a right to the insurer under the terms of the policy, which 
was, by express terms contained in the agreement of submis- 
sion, not waived; and it would seem idle to insist that such 
right was waived by verbal agreement made contempo- 
raneously with such written agreement, and evidence to prove 
such verbal agreement so contradicting the written agreement 
of submission is inadmissible; and the assignment of error of 
appellants, for that reason, is well taken, and is sustained: 
Irwin vs. Irwin, 169 Pa., 529; Edwards vs. Clark (Mich.); Glass 
Co. vs. Friedlander, 84 Wis., 53; Railroad Co. vs. Wilson (Ind. 
Sup.); Sanders vs. Cooper, 115 N. Y., 279; Walton vs. Insur 
ance Co. (N. Y. App.); Tuttle vs. Burgett’s Adm’r (Ohio). In 
Dean vs. Mason (4 Conn., 428) it is held that “ when an agree- 
ment is reduced to writing, all previous negotiations resting in 
parol are resolved into and extinguished by the writing.” The 
same doctrine is held in Savercool vs. Farwell, 17 Mich., 308; 
Diven vs. Johnson, 117 Ind., 512; Monument Corp. vs. Magoon, 
73 Wis., 627. And in Gorsuch vs. Rutledge (70 Md., 272) it is 
held: “ When parties have made a written agreement the 
writing is regarded as the exclusive evidence of the contract, 
and all oral negotiations and stipulations preceding or accom 
panying the execution of the written agreement are merged 
in it, and are not admissible in evidence:” Oelricks vs. Ford, 
23 How., 49. In Insurance Co. vs. Mowry (96 U. S., 544) it is 
held “that a policy issued by the company and accepted by 
the assured must, in a court of law, be taken as expressing the 
final agreement of the parties, and as merging all previous 
verbal stipulations:” Martin vs. Cole, 104 U.S., 30; Long vs. 
Perine, 41 W. Va., 314. “A writing being the repository of 
the true final agreement of the parties to it, and the highest 
and safest evidence of it, in the absence of fraud or mistake, 
oral evidence of prior or contemporaneous conversations or 
stipulations will not be admitted, to incorporate them in it, so 
as to add to, alter, or contradict the agreement spoken by the 
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writing:” Howell vs. Behler, 41 W. Va., 610. When an 
agreement names two arbitrators, who “shall appraise and 
estimate the loss upon the property damaged and destroyed by 
the fire: * * * provided, that in case of disagreement the 
said appraisers shall select a third, who shall act with them 
in matters of difference only. The award of said appraisers, 
or any two of them, made in writing in accordance with this 
agreement, shall be binding upon both parties to this agree- 
ment;” and the person so chosen takes the following oath: 
“T, the undersigned, hereby accept the appointment of third 
appraiser, as provided in the foregoing agreement, and sol- 
emnly swear that I will act with strict impartiality in all mat- 
ters of difference that shall be submitted to me in connection 
with this appointment, and I will make a true, just, and con- 
scientious award, according to the best of my knowledge, skill, 
and judgment,”’—such third man is an umpire, and can only 
act in such matters of difference in valuations between the 
other two as may be referred to him by them; and an award 
made up wholly by one of the original arbitrators and such 
umpire, the other arbitrator taking no part in the estimate of 
the values or losses upon which such award is based, could not 
be enforced. 

It is claimed by appellee that appellants, through their 
agent, Morgan, after the award, and in flagrant violation of 
the agreement, gave notice that they intended to rebuild, re- 
place, and repair the building, and afterwards the city council 
ordered it taken down or repaired, as dangerous, and contends 
that appellants made no actual effort to rebuild, replace, or 
repair it, and never did any act towards it. The record shows 
that after the award appellants gave notice of their intention 
to rebuild and repair, and took bids from, and let the contract 
to, responsible contractors, who were ready to go to work and 
repair and replace the building, when the board of education 
gave counter notice to appellants that they had no right to 
assert their option to rebuild, repair, and replace said build- 
ing, and any attempt on their part to do so would be treated 
by said board as a repudiation of their promises and agree- 
ment to pay the amount of damages or loss ascertained by 
said award, and would not be accepted by said board in lieu of 
the payment of said loss and damages so ascertained, and that 
said board would bring suit on said award as soon as the time 


expired, unless the same should be paid; and, further, the 
Vou. XXX.—38. 
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night before the work of repairing was to begin, dynamite was 
exploded in the building, wrecking and destroying it to a con- 
siderable extent. If it were true that the insurers had waived 
their right to repair or rebuild, and had agreed to pay the 
award in cash, I cannot see how it would increase the loss or 
damage. 'The amount of their liability is the same in either 
case. They are not liable for what it would cost the insured 
to have the property restored to the condition it was before 
and at the time of the fire, and after the adjustment is made, 
either by agreement as to:the amount, or by arbitration, the 
insurers had the right to elect whether they would pay the 
amount ascertained in cash, or restore the building as it was 
before. In Morrell vs. Insurance Co. (83 N. Y., 429) it is held: 
“Tf insurers after loss elect to rebuild premises under a pro- 
vision in the policy allowing them to do so in lieu of paying 
money damages, the contract of insurance is converted into a 
building contract, and the amount insured ceases to be a rule 
of damages in case of a breach. If the insurer only partially 
performs his contract to rebuild, the measure of damages is 
the amount which it will take to complete the building so as 
to make it substantially like the one destroyed.” And in Hen- 
derson vs. Insurance Co, (48 La. Ann., 1176) it is held: “ The 
election to repair is a contract which can only be discharged 
by its performance or execution. Defects in the material in 
the original building will not excuse nonperformance.” And 
it is held that: “If the insurer cannot reinstate without re- 
building a frame house with brick, he must build with brick. 
If, owing to pre-existing defects in the building, he cannot re 
pair the fire damage without taking down and reconstructing 
the_entire building, he must take down and reconstruct, even 
though the necessity was not due to the fire:’ 2 May, Ins., 
§ 433a; Association vs. Rosenthall, 108 Pa., 474; Brady vs. 
Insurance Co., 11 Mich., 425; Monteleon vs. Insurance Co., 47 
La. Ann., 1568. Counsel for appellee, in their brief, say: 
“The vital question and the only material question involved 
in this case is, should the award of the arbitrators or apprais- 
ers be set aside?” This seems to be the question in the case. 
“There are many cases in which the courts have inquired into 
the correctness of the principle on which the arbitrator bases 
his decision:’ 2 Am. & Eng, Ene. Law (2d Ed.), 777m, note 1; 
Hardy vs. Innes, 6 Moore, 574; Johnson vs. Durant, 2 Barn. & 
Adol., 925, 22 E.C. L., 211. “ Where an action brought by the 
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plaintiffs on a bill of costs not taxable was referred to the 
clerk of assize, the court of exchequer held that it was within 
their power to inquire whether the arbitrator had adopted the 
right rule of taxation:” Broadhurst vs. Darlington, 2 Dowl., 
38. And in Corneforth vs. Geer (2 Vern., 705) it was held 
“that, if the arbitrator acted upon a plain mistake either as 
to the law or the facts, the award would be set aside in the 
sume way as it would for an error appearing in the body of the 
award itself:” 3 Atk., 644; Richardson vs. Nourse, 3 Barn. & 
Ald., 237. The policies both provided that in no case should 
the estimate of loss and damage exceed what it would then 
cost the assured to replace the same, deducting therefrom a 
suitable amount for any depreciation of such property from 
use or otherwise, and that it should be optional with the in- 
surer to repair, rebuild, or replace the property lost or dam- 
aged with other of like kind and quality within a reasonable 
time, giving notice of their intentions so to do within thirty 
days after receipt of proof required by the policies. When 
the appraisers Huston and Hickman met and made their ineas- 
urements together, Hickman proposed to estimate the loss 
and damage to the building, and ascertain what the cost of 
material and work would be to restore the building to its con- 
dition at the time the fire occurred. This Huston refused to 
do. He refused to figure on any basis except that of a total 
loss, and in his deposition he gives as his reason for not esti- 
mating the amount of loss and damage, and the cost to replace 
the building, that the insurers, through their agent, Morgan, 
had waived their right to repair; hence he and his coarbi- 
trator, Hickman, disagreed on the basis of estimating the loss 
and damage, and he (Huston) and Field, the umpire, as stated 
by Huston, “ took the amount it was insured for for the agreed 
value of the building. We then figured what the materials 
there were worth, and deducted that from the amount of in- 
surance.” Huston was then asked the question: “If you 
were going to ascertain what the loss actually was to the 
building, in case the insurer intended to repair or replace, 
what basis would you take to ascertain the loss?” Being told 
that this was a hypothetical question, after equivocating and 
asking several questions of the cross-examining attorney,— 
among which he asked, “ What has any other case got to do 
with this case?”—he finally answered, “ We'd figured to re- 
place everything that was burned or damage by water, and 
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could be replaced,” and further stated that they would go over 
it item by item, to ascertain what brickwork would be neces- 
sary, and the cost of it, and what woodwork would be neces- 
sary, and the cost of that, and the painting, and everything of 
that kind; and, when asked what he and Hickman disagreed 
on, he stated: ‘ We disagreed on what basis we should figure 
on.” Witness further stated that: “Mr. Hickman and I 
never figured together. We took measurements and data to- 
gether, but we never figured together. We could not agree on 
the basis.” Hickman corroborates Huston, in that they had 
no disagreement as to values, as they estimated nothing to- 
yvether, and they only disagreed as to the basis of estimating 
the loss and damage; Huston insisting that, because of the 
waiver to rebuild on the part of the insurers, the estimate 
should be based on total loss, while Hickman contended that 
the loss should be estimated on the basis provided in the 
policies, at the cost it would be to the insured to restore the 
building to the condition it was in when the fire occurred. 
When Huston and Hickman had taken measurements and 
data for a basis of calculation,—as stated by Hickman, “ took 
measurements of the building in detail, went to the attic, ex- 
amined all the damaged parts of it, came down through, took 
memorandums of the number of seats broken, amount of plas 
tering that would have to be replaced, the centrepiece, broken 
glasses, etc.,”’—and as they were leaving the grounds to go to 
the oftice to make estimates, they met a boy, who gave a note 
to Mr. Huston, and they went to an office and had a long talk 
with the board (the defendant), and, from what he could 
gather from the talk, their object was to give the arbitrators 
an idea of how they should arrive at their award, as he under- 
stood them. “ We were to take the value of the building as 
set forth in the policies, and deduct the value of the old ma- 
terial or parts of the building remaining, and the difference 
should be the loss.” Hickman says: “After which we went 
to Mr. Huston’s office, and started in to make an estimate, as 
I thought, in the usual form. About the time I got started to 
make up the items, Mr. Huston seemed to think that we could 
not do it that way, and figure on the basis of open-market 
values.” Hickman further states: “I asked Mr. Huston why 
we could not get together on the same basis as we had figured 
other losses together before,—on the open-market basis. He 
said, ‘ Well, ordinarily, that is the way I do; but,’ he says, ‘ the 
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instructions, and what I understand from what the board has 
said, we have no right to do it that way.’” When asked about 
this conversation Mr. Huston does not deny unequivocally, 
and almost admits it; but certain it is from his own state- 
ments that he refused to estimate their loss with Hickman on 
the only fair and just mode of ascertaining the loss, and that 
provided for in the policies and in the agreement of submis- 
sion. In any event, whether the loss was to be paid in cash, 
or whether building was to be rebuilt, the only way to ascer- 
tain the true loss and damage was to find what it would cost 
the insured to repair, rebuild, and replace the building, re- 
storing it to as good a condition as it was when the fire 
occurred; and the question as to whether the board wanted to 
erect another and better building in the place of the old one, 
had nothing to do with it. Several witnesses testified that, 
after the award was made, Huston said the building could be 
put back as good as it was before the fire for from $2,500 to 
$2,700. Huston denies this in his testimony, but admits that 
he might have told Morgan, or some one else, that the top 
could be replaced for that, but that would not make the build- 
ing as good as it was before the fire. He further says: “I 
think Mr. Morgan asked me one time to send him a bid to put 
that topon. Perhaps I told him I would.” On cross-examina- 
tion Mr. Huston admits that what he meant by “ putting the 
top on” was replacing what was burned off (the roof and 
cupola and cornice), and replacing all the woodwork that was 
burned, but said that would not make the building as good as 
it was before the fire. It clearly appears from the record that 
the two arbitrators or appraisers, Huston and Hickman, did 
not act together in appraising and ascertaining the values, and 
there could be no differences between them in matters upon 
which their minds were not brought to bear or act. The um- 
pire was provided for in the agreement of submission to act 
with the appraisers “in matters of difference only;” and the 
oath taken by the umpire was “ that I will act with strict im 
partiality in all matters of difference that shall be submitted 
to me in connection with this appointment, and I will make a 
true, just, and conscientious award according to the best of 
my knowledge, skill, and judgmeat.” The agreement of sub 
mission is clear and explicit that the umpire chosen by the 
arbitrators should “act with them in matters of difference 
only;” and the oath taken by Field, the umpire, is to the same 
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effect,—that he would act with strict impartiality in all mat- 
ters of difference that should be submitted to him. The evi- 
dence of Field himself, as well as that of the arbitrators, is to 
the effect that Field acted in connection with Huston alone in 
making up the award, not as umpire, to which position he was 
chosen, but as one of the original appraisers. Field, in his 
testimony, says: ‘“ Mr. Huston, Mr. Hickman, and myself 
went there together, and I took the view of the character that 
that building could not be made as substantial or as good as it 
was before the effects of the fire and freezing, without tearing 
it down to a great extent, at least. And I can’t call to mind 
of Mr. Hickman ever being with us in one count or make-up of 
the award afterwards, except as he would drop into the office 
there occasionally.” The evidence of Field shows that he did 
not act as umpire, but as an original arbitrator with Arbi- 
trator Huston; and with his deposition on cross-examina- 
tion Field filed a list of the old material which constituted the 
injured building, and its value as old material by items, as 
ascertained by Huston and himself, the aggregate of which 
values they deducted from the amount of insurance on the 
building in both policies, the residue making the amount of 
their award, instead of ascertaining the cost of restoring the 
building to its condition before the fire, as provided in the poli- 
cies and in the agreement of submission. 

Appellee, to show misconduct on the part of Morgan, the 
agent of appellants, introduced correspondence between them 
touching the matter of the arbitration. After selecting Hick- 
man as arbitrator, he wrote him from Grafton, in which he 
Says :— 

I signed for you as appraiser in the academy loss at Mor 
gantown. The trustees, | am advised, do not want to re- 
pair the building, but get all the money they can, and put 
up a new building. The building is very old, and the depre- 
ciation should be large. The trustees claim a large damage, 
but, in my judgment, it will not reach more than $1,000 to 


$1,200 all told. * * * The third appraiser for you, I 
would suggest Mr. Aleck Zeck, of Grafton. 


“This letter was written at the postoffice address of Zeck, 
no doubt, after conference,” says appellee. Then Hickman 
wrote Morgan, March 1, 1897 :— 


I inclose you copy of letter sent this day to Chauncey Hus- 
ton. I hope this will meet with your approbation, and that 
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you will be sure to be on hand at the date set, as I will feel 

a little lonely without any counsel, ete. 

And counsel for appellee adds: “ How does this conduct 
on the part of Appraiser Hickman address itself to a court 
of equity? On the subject of such conduct, see the case of 
Wheeling Gas Co. vs. City of Wheeling, 5 W. Va., 448. No 
wonder Morgan insisted on arbitration, if he was to select two 
of the three appraisers, and then dictate the amount of the 
award. These transactions show clearly an intention to de- 
fraud the defendant in the matter of arbitration.” From this 
it appears that both Morgan and Hickman were taking a lively 
interest in the matter, but, after all, how was the umpire 
chosen? By the two appraisers, as provided in the agreement 
of submission? And did he come into the duties of his ap- 
pointment unbiased and free from the influences of the parties 
interested? On the 10th of February, 1897, T. B. Williams, a 
member of the board of education, wrote Mr. Field as fol- 
lows :— 

Some time ago our school house burned down, or partly so. 
And the insurance companies have agreed to arbitrate the 
damages. They selected Charles Hickman, of Clarksburg, 
W. Va., as their man, and we took Chauncey Huston, of 
Morgantown, W. Va., as our man. Now, it looks as though 
these two cannot agree on the amount of damage, and I 
have recommended you as their third man, and I think you 
are acceptable to both sides. Please let me know by return 
mail this evening if you will accept. And let me know if 
you can come at once, if sent for, and oblige. 


It would seem that the arbitrators would have but little 
trouble to find some one to act as umpire, when both parties 
are so anxious to furnish the third man. To whom did Wil- 
liams recommend Mr. Field? To Huston, to Hickman, or to 
both? However, he was appointed, or acted, at any rate, al- 
though Hickman denies in his testimony of having anything 
to do with calling him to act. He acted, not as umpire, but as 
an original appraiser. From the testimony of Field it appears 
that the building was estimated only as so much old material, 
even including the stone foundation. The fire occurred in the 
roof, only burning the roof and attic; charring the floor of the 
attic, and some of the trusses under the roof considerably 
burned; some of the joists burned off. The roof had sunk 
down, and some of the rafters were burned off, and the 
upper and lower floors were flooded with water. In the 
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second story of the hallway one side of the stairway was 
about burned away, and the floor and partitions on either 
side, and probably some fire on the lower floor, where 
some of the debris had dropped off the tower, as stated 
by T. B. Williams, one of the defendant’s witnesses, and 
a member of the board. The window frames were not burned 
in the second story, nor was the paper burned off the walls. It 
was all still there, except some of it had loosened in places 
from the effects of the water. Part of the plastering of the 
ceiling of the first floor was loose. No fire below the square of 
the upper story to heat, expand, and spring the walls. There 
could have been no special injury to them, beyond what the 
water would do in loosening the paper and injuring the plas 
tering. It would be a remarkable case, indeed, that the burn- 
ing of the roof of a two-story brick building, without any in- 
terior burning, should destroy the walls to the bottom of the 
stone foundation to such an extent as to render them useless as 
a basis for rebuilding thereon. It would seem not only highly 
improbable, but absolutely impossible. It is pretty clear to 
my mind that the difficulty in the settlement of the loss in this 
case grows out of the fact that the board had determined not 
to rebuild the damaged house, but to erect on the site of it a 
larger and altogether different building,—one commensurate 
with their growing demands. It is hard to conceive how any 
reasonable mind can come to the conclusion, from reading the 
record in this case, that the loss was total. In Insurance Co. 
vs. McIntyre (Tex. Sup., 37 S. W., 1068) it is held that “no 
total loss of a building results, under Rev St. Tex., 1895 
(§ 3089), requiring payment of the full amount of the policy, 
so long as the remnant of the structure standing is reasonably 
adapted for use as a basis upon which to restore the building 
to the condition in which it was before the injury.” <A very 
proper test as to what constitutes a total loss is, “is the rem- 
nant of the building injured, reasonably adapted for use as a 
basis on which to restore the building to the condition in 
which it was before the fire?” And “ whether it is so adapted 
depends upon the question whether a reasonably prudent 
owner, uninsured, desiring such a structure as the one in ques- 
tion was before the injury, would, in proceeding to restore the 
building to its original condition, utilize such basis:’ ‘Insur 
ance Co. vs. McIntyre, cited. Then it follows that the true 
test in the case at bar is, if the building before it was damaged 
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by the fire was just such a building as was suited to the needs 
of the board, and they had been so unfortunate as to have no 
insurance upon the property when it was so damaged, and, de- 
siring to restore it to its former condition, would the board, in 
so restoring it, utilize the remnant of the building as such 
basis? Certainly the stone foundation would have remained 
intact, and it is not probable that any considerable portion of 
the walls would have been taken down. At the time the bids 
were made by William A. Willson & Son, and others, for re- 
placing the building, there seemed to be no question about the 
walls being a sufficient basis to support the building, if re- 
paired or replaced. The bids were made after an examination 
of the remains of the building, and the bidders were responsi- 
ble men. There was some evidence contradicting the fact of 
the walls being a sufficient basis for rebuilding or repairing, 
but it is principally the expression of opinion of men who had 
made no critical examination of the walls. Parties examining 
for the purpose of contracting to repair the loss would make 
careful examination, because they kad personal interest in the 
matter, that they might lose nothing on their contract for re- 
building. In Wheeling Gas Co. vs. City of Wheeling (5 
W. Va., 448), it is held (Syl. points 1, 5, 6): “(1) Courts of 
equity have always had and exercised jurisdiction to interfere 
to set aside awards for fraud, accident, partiality, misconduct, 
or mistake of the arbitrators. This power is even reserved to 
them in the statute provided for submissions on the record.” 
“(5) It is not alone the fact, but the aspect, of perfect fairness 
which must be preserved; and an arbitrator cannot be too 
careful as to his conduct, holding this end in view. It is not 
a conscientious intent to be honest, on the part of the arbi- 
trator, nor his conviction that he is so, that can suffice. It is 
external actions that will be subjected to scrutiny, and if 
these do not satisfactorily bear the test the award will fail. 
(6) There may be ample misconduct, in a legal sense, to make 
the court set aside an award, even where there is no ground 
for imputing the slightest improper motives to the arbitra- 
tors.” See Sullivan vs. Frank (8 Iowa, 66), where it is held 
that an award can be set aside only for mistakes, misconduct, 
partiality, or fraud in the arbitrators, and it is further held 
that, “in the legal idea of misconduct an evil intention is not 
a necessary ingredient:” Howard vs. Engell 17 Vt., 9; Palmer 
vs. Van Wyck, 92 Tenn., 397; U.S. vs. Farragut, 22 Wall., 406. 
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And in Borrowe vs. Milbank (5 Abb., Prac., 28, 6 Duer, 680) it 
is held: “ When an umpire or arbitrator exceeds his author. 
ity, the effect of his act is the same, whether it is done con 
sciously or by mistake, as in either case his award is void.” 
In Royse’s Adm’r vs. McCall (5 Bush, 695): “On a submission 
to two arbitrators, who in case of disagreement are authorized 
to choose an umpire, it is the duty of the arbitrators to make 
the award, and the umpire is only authorized to act when they 
disagree. An award made under such submission, in which 
the arbitrators and umpire all acted together, and made the 
award just as if they had been all arbitrators, will not be en 
forced.” There can be no question that the arbitrator and the 
umpire who made the award made a palpable mistake in their 
basis of estimate when they proceeded to estimate the loss and 
damages on the basis of a total loss, and, if so, the award may 
be set aside: Head vs. Muir, 3 Rand., 122; Crissman vs. Criss 
man, 27 N. C., 498; Herrick vs. Blair, 1 John., Ch., 101; Roose 
velt vs. Thurman, Id., 220; Davis vs. Cilley, 44 N. H., 448. For 
the reasons herein stated, the decree must be reversed, and 
the cause remanded to the Circuit Court, with directions to re 
commit the cause to a commissioner in chancery to ascertain 
and report the true amount of loss and damages, and for such 
further proceedings therein to be had as may be proper, ac 
cording to law and the rules of equity. 





1901.] Life Ins. Clearing Co. vs. O’ Neill. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


LIFE INS. CLEARING CO. 
v8. 


O’NEILL.* 


The poor law of Pennsylvania makes the parents and children of every poor 
person liable to the district for their support. An adult son with a home 
and family was not supported by nor did he support his father, and no 
relations of debtor or creditor existed. 


Held, That the mere relationship did not give the son an insurable interest 
which would support an insurance on the life of the father. 


Held, That he has no such interest by virtue of the poor law except for the 
purpose of reimbursing himself for payments made or to be made, or to 
protect himself against loss of the father’s support, where there is reason- 
able expectation of the father’s ability to support him. 


In error to the Circuit Court of the United States for the 
Western District of Pennsylvania. 


J. P. Kyte, for Plaintiff in Error. 
James Scartert, for Defendant in Error. 


McPuerson, D. J. 

This is an action on a policy of insurance taken out and 
inaintained by an adult son for his own benefit upon the life of 
his father, and the question for decision is whether, under the 
facts in evidence, the son had an insurable interest sufficient 
io support the policy. The learned trial judge held that such 
interest existed, relying mainly upon Insurance Co. vs. Kane 
(Sl Pa., 154), but evidently deciding the point with some re- 
luctance. His opinion upon this subject is as follows:— 

“The second question is, had the plaintiff an insurable inter- 
est in the life of his father? We have examined with much 
care the authorities and text books on this subject. We find 
them conflicting to such an extent as to support a judgment 
on this reserved point for either the plaintiff or defendant. 
The Supreme Court of Pennsylvania, in Insurance Co. vs. 
Kane (81 Pa., 154), held an adult son had an insurable interest 
in the life of his father. While the Federal courts are not 
hound by the State courts’ construction of a contract of in- 
surance (Carpenter vs. Insurance Co., 16 Pet., 495; Liverpool 
* Decision rendered, March 12, 1901. 
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& G. W. Steam Co. vs. Phenix Ins. Co., 129 U. S., 443), yet, in 
view of the general conflict of decisions on this question, the 
fact that a State statute was an element in the conclusion 
reached by the Supreme Court of Pennsylvania, and that a 
decision holding the son had not an insurable interest might 
unsettle the status of policies in this State, we are moved, sit 
ting at circuit, to hold, for the purposes of this case, the plain 
tiff had an insurable interest in the life of his father, leaving 
it to the Circuit Court of Appeals to settle the question.” 

The uncontradicted evidence established the facts that the 
son was an adult, married, and having a home and family of 
his own apart from his father; that he was not supported by, 
and did not support, his father, but that each maintained 
himself by his own exertions. There is nothing to show that 
the relation of debtor and creditor existed between them. I! 
will be observed, therefore, that the precise question is—lay 
ing aside, for the present, the effect of the poor law of Penn 
sylvania—whether the bare fact of relationship is sufficient to 
give an adult son an insurable interest in his father’s life. 
Upon this point, all the decisions, so far-as we have been able 
to discover, declare that no such interest exists, although 
dicta to the opposite effect are no doubt to be found, and, in 
our opinion, this declaration is not only supported by the 
weight of authority, but is also in harmony with the principles 
upon which the doctrine of insurable interest rests. 

The sum of the decisions and of text book discussion upon 
the subject of insurable interest may, we think, be fairly 
stated thus: No person has an insurable interest in the life 
of another unless he would in reasonable probability suffer a 
pecuniary loss, or fail to make a pecuniary gain, by the other’s 
death; or (in some jurisdictions) unless, in the discharge of 
some undertaking, he has spent money, or is about to spend 
money, for the other’s support or advantage. The extent of 
the insurable interest—the amount for which a policy may be 
taken out, or for which recovery may be had—is not now 
under consideration. What is often called “ relationship in- 
surance ” must be governed by this rule. It must rest upon 
the foundation of a pecuniary interest, although the interest 
may be contingent, and need not be capable of exact estima 
tion in dollars and cents. Sentiment or affection is not suffi 
cient, of itself, although it may often be influential in persuad- 
ing a court or jury to reach the conclusion that a beneficiary 
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had a reasonable expectation of pecuniary advantage from the 
continued life of the insured. In one relation only—the rela- 
tion of husband and wife—is the actual existence of such a 
pecuniary interest unimportant; the reason being that a real 
pecuniary interest is found in so great a majority of cases that 
the courts conclusively presume it to exist in every case, what- 
ever the fact may be, and, therefore, will not inquire into the 
true state of a few exceptional instances. This, we think, is 
essentially what is meant by the declaration of courts and 
text book writers that the mere relationship of husband and 
wife is sufficient to give an insurable interest. The Supreme 
Court of Vermont—alone, we think, among judicial tribunals 
—seems disposed to hold the presumption to be rebuttable. 
In Currier vs. Insurance Co. (57 Vt., 496) it is said:— 

“Admitting that the rule as to the interest necessary to 
support a contract of life insurance is that the interest must 
be a pecuniary one, we think that, where no facts are shown 
in relation to the wife, the presumption is that the husband 
has an insurable pecuniary interest in her life. He is entitled 
to her services. There are many cases where she is the real 
support of her husband and family, or, as is sometimes said, 
she is the ‘man of the house.’ In all ordinary cases, the hus- 
band has a deep interest in the life of the wife. Cases may 
exist where the husband has no interest whatever in his wife’s 
life. She may be a burden,—a hopeless maniac, or invalid,— 
and such facts may require the application of a different rule. 
There are none such in this case, and we only hold that the 
presumption is that the wife is a helpmate, and the husband 
has an interest of a pecuniary nature in her living.” 

In all other relationships there is no presumption of inter- 
est, and no insurable interest exists, unless the reasonable like- 
lihood of pecuniary loss or gain is present in actual fact. No 
doubt, judicial language is to be found supporting the view 
that the mere relationship of parent and child is sufficient to 
give an insurable interest. The dictum in Warnock vs. Davis 
(104 U. 8., 775) is, perhaps, more often referred to than any 
other similar declaration, and it may, therefore, be quoted as 
an example: 

“Tt is not easy to define with precision what will, in all 
cases, constitute an insurable interest, so as to take the con- 
tract out of the class of wager policies. It may be stated gen- 
erally, however, to be such an interest, arising from the re- 
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lations of the party obtaining the insurance, either as creditor 
of, or surety for, the assured, or from the ties of blood or mar 
riage to him, as will! justify a reasonable expectation of ad- 
yantage or benefit from the continuance of his life. It is not 
necessary that the expectation of advantage or benefit should 
be always capable of pecuniary estimation; for a parent has 
an insurable interest in the life of his child, and a child in the 
life of his parent, a husband in the life of his wife, and a wife 
in the life of her husband. The natural affection in cases of 
this kind is considered as more powerful—as operating more 
efficaciously to protect the life of the insured than any other 
consideration. But in all cases there must be a reasonable 
ground, founded upon the relations of the parties to each 
otber, either pecuniary or of blood or affinity, to expect some 
benefit or advantage from the continuance of the life of the 
assured. Otherwise, the contract is a mere wager, by which 
the party taking the policy is directly interested in the early 
death of the assured. Such policies have a tendency to create 
a desire for the event. They are, therefore, independently of 
any statute on the subject, condemned, as being against pub 
lic policy.” 

The comment upon this passage in the note to Morrell vs. 
Insurance Co. (57 Am. Deec., on page 96) seems to us to be 
sound, and we quote it with approval :— 

“If we correctly understand the doctrine here laid down, if 
amounts simply to this: that an insurable interest in another's 
life need not be pecuniary, in the sense of being susceptible o! 
definite ‘pecuniary estimation,’ nor in the sense of being 
founded upon any mere pecuniary relation, but that it may rest 
solely upon ties of blood or affinity, and yet that the mere ex 
istence of such a tie is not, of itself, sufficient to constitute an 
insurable interest, but that the tie must be such as to give rea 
sonable ground for an expectation of benefit or advantage 
from the continuance of the life. By ‘ benefit or advantage. 
in this connection, we understand that it must be a material 
or physical ‘ benefit or advantage;’ that is to say, a mere sen 
timental benefit arising from a gratification of the affections 
by the prolongation of the life assured will not suffice. The 
expected benefit must consist in service, maintenance, or the 
like. This is equivalent to saying that it must be a pecuniary 
benefit, as distinguished from a mere sentimental or moral 
gratification. Thus understood, the doctrine of those cases, 
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which professedly reject the test of pecuniary interest, is not 
substantially different from that held in other cases. If it 
were true that the reasonable expectation of advantage from 
the continuance of another’s life, required to constitute an in- 
surable interest in that life, had reference in any case solely 
to the satisfaction of an affectionate desire for the prolonga- 
tion of the life, ought not the insurers to be permitted to show 
in defense that there was, in fact, no affection between the 
parties? And, on the other hand, ought not an insurable inter- 
est to be held to exist wherever there is affection, though there 
was no other relation? Yet we venture to say, on the one 
hand, that the right of a husband to insure his wife’s life 
would not be denied, even if it should be distinctly proved that 
he had never had the slightest affection for her, and uniformly 
treated her as a mere household drudge; and, on the other 
hand, that, where there was no tie giving a reasonable ground 
to expect service or support, a friendship as warm and abid- 
ing as that between Damon and Pythias would not furnish an 
insurable interest in behalf of one in the life of the other. 
’ For a further discussion of this point, see the note to Lord vs. 
Dall, 7 Am. Dece., 42.” 

We think it cannot be doubted that the tendency of the re- 
cent decisions is to insist upon an actual or presumed pecu- 
hiary interest in every case (although such interest may no 
doubt be contingent, and to some extent undefined), and to give 
relationship its proper place by regarding it merely as an im- 
portant factor in the inquiry, whether such an interest does 
in reality exist. If, then, the test of pecuniary interest is to 
be applied to the facts of the present case, it is clear that the 
son had no insurable interest in his father’s life. Again, lay- 
ing aside the effect of the poor law of Pennsylvania, it is plain 
that the son would lose nothing by his father’s death, and 
would gain nothing by his father’s continuance in life. His 
father did not support him, and he himself had not spent, nor 
was he about to spend, any money in his father’s behalf or 
support. Upon principle, therefore, we think that the policy 
cannot be supported. 

If we turn to the decided cases, the weight of authority leads 
to the same conclusion. We have not been referred to any 
case in which it is held that the mere fact of relationship be- 
tween a father and his adult son is sufficient. As already 
stated, dicta to this effect are certainly to be found, notably in 
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Loomis vs. Insurance Co. (6 Gray, 396); Warneck vs. Davis 
(supra); and Corson’s Appeal (113 Ia., 446). But, while these 
expressions of opinion are entitled to much respect because of 
the sources from which they come, it is also true that the 
point was not presented for decision in these cases, and was, 
therefore, presumably, neither argued nor specially considered. 
For this reason, we cannot give to such expressions the same 
weight that is properly given to a decision upon the very 
question. The following cases deal with the insurable inter 
est growing out of the relation of parent and child. Other 
citations may be found in the note to 57 Am. Dee. (96), and in 
May, Ins. (4th Ed.), §§ 104-107. In Illinois, the case of Insur- 
ance Co. vs. Hogan (80 IIl., 35) decides that the mere relation 
of father and son does not give to the son an insurable interest 
in the life of the father, the court saying that the son must 
also have a well-founded or visible expectation of some pecuni- 
ary advantage to be derived from the continuance of his 
father’s life; and the recent case of Society vs. Dyon (79 Il. 
App., 100) repeats the ruling, that the mere relationship of 
father and adult son is not sufficient to give the son an insur- 
able interest in the father’s life. The point decided in Mit- 
chell vs. Insurance Co. (45 Me., 105) was that a father has an 
insurable interest in the life of his minor son, but the court 
added the dictum—which may be cited in connection with op 
posing expressions of opinion—that “ a father, as such, has no 
insurable interest, resulting merely from that relation, in the 
life of a child of full age.” The Supreme Court of Indiana in 
Insurance Co. vs. Volger (89 Ind., 572), held that a daughter 
has no insurable interest in the life of her mother, saying that 
the insurable interest in the life of another must be a pecuni 
ary interest, and adding: “Some of the authorities tend in 
the direction that mere relationship, as between parent and 
child, is a sufficient foundation upon which to rest an insur 
able interest, but this view is not substantiated by the weight 
of authority.” Wakeman vs. Insurance Co. (80 Ont., 705) 
decided that a parent has a valid insurable interest in the life 
of a minor child. Insurance Co. vs. Brant (47 Mo., 419), which 
was an action on a policy in favor of a wife upon the death of 
her husband, contains a dictum that “at commonlawfthe insur- 
able interest in the life of another person must be a direct and 
definite pecuniary interest, and a person has not such an in 
terest in the life of his wife or child merely in the character 
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of husband or parent.” In Association vs. Teewalt (79 Va., 
423), decided in 1884, it does not appear whether the son was a 
minor or an adult, nor whether the son had taken out the 
policy on his father’s life, or was merely the beneficiary in a 
policy taken out and maintained by the father himself. But, 
assuming the facts to have been as they are in the case now 
being considered, we cannot agree with the assertion of the 
Supreme Court of Appeals of Virginia, that “it is now well 
settled that a father has an insurable interest in the life of his 
child, whether a minor or of full age, and the child in the life 
of his father.” Two cases are cited in support of this asser- 
tion, the first being Warnock vs. Davis (104 U. 8., 775), in which 
the validity of an assignment of a life policy, made to a person 
having no insurable interest, was the point at issue,—the dec- 
laration concerning the interest between parent and child 
being merely a dictum,—and the second case being Insurance 
Co. vs. Luchs (108 U. S., 498), in which the point decided was 
that one partner had an insurable interest in the life of his 
copartner. We think therefore, it may be safely said that the 
Virginia court was, perhaps, overconfident in declaring the 
proposition just quoted to be well settled. In the English 
courts it has been distinctly decided that a father has no pecu- 
niary interest in the life even of a minor son (Halford vs. 
Kymer, 10 Barn. & C., 725); and in Worthington vs. Curtis 
(1 Ch. Div., £19) the court assumed, as a proposition that did 
not need discussion, that a father has no insurable interest in 
the life of his adult son. The cases thus cited and referred to 
are, with few exceptions, the only cases in which the question 
now before us has been passed upon, and they certainly justify 
the conclusion that there is a conflict of opinion, if not of de- 
cision, upon the question now before the court. But, while 
this is true, the weight of authority is, in our opinion, against 
the position that an adult son has an insurable interest in the 
life of his father merely by virtue of kinship. The current of 
the recent decisions shows a clear tendency to insist upon the 
existence of a pecuniary interest, actual or contingent, upon 
the part of the son before he can take out a valid policy upon 
his father’s life. 


It remains to consider the poor law of Pennsylvania, and 
Insurance Co. vs. Kane, 81 Pa., 154. The opinion in that case 
is as follows:— 

VoL. XXX.—39. 
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“ By the twenty-eighth section of the poor law of June 13, 
1836, the father and grandfather, and the mother and grand- 
mother, and the children and grandchildren, of every poor per 
son not able to work, shall, at their own charge, being of sufti- 
cient ability, relieve and maintain such poor person, at such 
rate as the Court of Quarter Sessions of the proper county 
shall order and direct. Maintenance of a father or mother 
unable to work is, therefore, a legal liability. When we add 
to this the feelings of natural affection, and the desire pro 
duced by these feelings to provide for the comforts of parents, 
the right to effect insurance on the life of the parent, to carry 
out these purposes, ought not to be denied., It would be tech 
nical in the extreme to say that a son has no insurable interest 
in his father’s life. Poverty may overtake the father in his 
lifetime, and thus both father and mother be cast upon the 
son; or, if the father die before her, the necessity may fall at 
once upon the son. Why, then, should he not be permitted to 
make a provision, by insurance, to reimburse himself for his 
outlays, past or future? What injury is done to the insurance 
company? They receive the full premium, and they know in 
such case, from the very relationship of the parties, that the 
contract is not a mere gambling adventure. but is founded in 
the best feelings of our nature, and on a legal duty which may 
arise at any time. We are of opinion that the policy is not 
void.” 

From this statement of the grounds of decision, it is appar- 
ent that the principal reliance of the court is upon the obliga- 
tion created by the poor law of Pennsylvania. The fact of re 
lationship is referred to, but not dwelt upon, and it is certainly 
not distinctly put forward in support of the court’s conclu- 
sion. Turning, therefore, to section 28 of the act of 1836 (P. 
L., 547), we find the statutory provision to be as follows:— 

“The father and grandfather, and the mother and grand- 
mother, and the children and grandchildren, of every poor per- 
son not able to work, shall, at their own charge, being of suf 
ficient ability, relieve and maintain such poor person, at such 
rate as the Court of Quarter Sessions of the county where such 
poor person resides shall order and direct, on pain of forfeiting 
a sum not exceeding twenty dollars for every month they shall 
fail therein, which shall be levied by the process of the said 
court, and applied to the relief and maintenance of such poor 
person.” 
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Other sections of the act make it plain that the primary 
obligation to furnish support to any poor person is imposed 
upon the poor district, and that section 28 is intended to re- 
lieve the district, and not to create a legal right that is directly 
enforceable at the suit of the poor person against the son or 
the father, as the case may be. It is, of course, well known, 
that the legal obligation of the father, under the common law, 
to maintain his child, ceases as soon as the child becomes of 
age, and that there is no legal obligation resting upon a child 
to support a parent: Schouler, Dom. Rel., (2d Ed., pp. *321, 
*365), and cases cited. The obligation under the various poor 
laws is ordinarily a duty owing to the district, and only indi- 
rectly owing to the poor person. This consideration was ap- 
parently influential in determining the Appellate Court of In- 
diana to hold that a son has no insurable interest in his 
mother’s life by virtue of a similar statutory provision, al- 
though other reasons are also given by the court for this rul- 
ing: Society vs. Templeton, 16 Ind. App., 126. We are not 
disposed, however, to lay any stress upon the indirect char- 
acter of the obligation mutually to support each other, thus 
laid upon parent and child by the poor law of Pennsyl- 
vania. The obligation exists, no matter for whose benefit di- 
rectly, nor at whose suit it may be enforceable, and we shall 
consider it as if the statute made it directly available by the 
person reduced to poverty and needing support. Thus con- 
sidered, what bearing has the section quoted upon the ques- 
tion now before the court? Manifestly, it affects an adult 
son in two ways—First, it makes him liable to support his 
father, if the son be of sufficient ability; and, second, it makes 
the father liable to support his son, if the father be of suffi- 
cient ability. The Supreme Court of Pennsylvania in Kane’s 
Case considered the subject exclusively from the first point of 
view; namely, the son’s liability to support the father, and put 
the decision on the son’s right to be reimbursed for outlays, 
past and future, in discharge of such liability. There is no 
doubt that the actual expenditure of money by the son for the 
purpose of supporting his father would give the son an insur- 
able interest in the father’s life, nor is there any doubt that a 
policy could be taken out by the son to provide for the repay- 
ment of similar expenditures to be made in the future. But, 
if no expenditure is actually made, there is no right of recov- 
ery; and, in any event, recovery is to be limited to the amount 
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expended. This has been several times decided by the Su- 
preme Court of Pennsylvania,—Seigrist vs. Schmoltz (113 Pa., 
326) being, perhaps, the leading case,—and, if the principle of 
these recent decisions had been applied to the facts of Insur- 
ance Co. vs. Kane, it would have prevented recovery in that 
case. There was no evidence there to show that the son had 
spent any money in his father’s support; and, as this is true 
of the pending action also, we think it follows that the plain- 
tiff below had no claim founded upon the poor law of the 
State. He had paid nothing to support his father, and, there- 
fore, had no claim to be reimbursed. The word implies a pre 
vious payment, an expenditure actually made, for which the 
person paying is to be made good. 

The second provision of the Pennsylvania poor law that is 
referred to in the foregoing paragraph of this opinion makes 
the father liable to support his adult son if the latter falls into 
poverty; and this, we think, would give the son an insurable 
interest in his father’s life, if the remaining condition of the 
statute is found to exist; namely, sufficient ability, present or 
prospective, upon the part of the father. Two things must 
concur before the obligation is enforceable,—the son must be 
unable to work, and the father must be of sufficient ability to 
respond to the call for support. Clearly, therefore, the insur- 
able interest of the son depends upon the father’s ability to 
discharge the obligation, or, at the best, upon the reasonable 
prospect that the father will be of sufficient ability. Where 
there is no evidence, as there was none in the case at bar, to 
justify a finding that the father had, or would ever have, the 
ability to support the son in case of need, a necessary prerequi 
site to the right of support is wanting, and a necessary pre- 
requisite, also, of the right to insure the father’s life. The 
son’s interest was, not that his father should live in order to 
be his support if want should overtake him, but that the father 
should die, in order that premiums should cease upon the 
policy, and the principal sum should become presently payable. 

Without further elaboration, we may state our conclusions 
as follows :— 

(1) The mere relationship of father and son does not give an 
adult son an insurable interest in his father’s life. Such an 
interest may exist under the circumstances of a particular 
case, but relationship alone is not sufficient to establish it. 

(2) Under the poor law of Pennsylvania, an adult son has an 
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interest in his father’s life sufficient to support a policy of in- 
surance for either or both of two purposes,—to reimburse him 
for payments actually made, or to be made, on his father’s 
behalf; and to protect him against the loss of ‘his father’s sup- 
port, when there is a reasonable expectation that his father 
will be of sufficient ability to respond to the call that may be 
nade upon him. 

The judgment of the Circuit Court is reversed, and the case 
is remanded, with instructions to enter judgment upon the re 
served point in favor of the defendant. 
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The insured had previously applied for insurance to another company, and 
after the medical officer had completed his examination, except test of 
urine, refused to submit the latter for examination and was thereupon 
notified of his rejection by the company. 

Held, That a statement in the application that he had never previously made 
a proposal or application on which no policy had been issued was false, 
and where the application was a warranty, avoided the policy. 
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Tuayer, C. J. 

This is an action upon a policy of life insurance dated June 
18, 1897, which was issued by the Security Mutual Life Insur 
ance Company, a New York corporation, the plaintiff in error. 
upon the life of Elias H. Webb, of Denver, Col., who was the 
father of the beneficiaries in whose behalf the action was in- 
stituted. The policy was for the sum of $10,000, and by its 
terms made the application therefor a part of the policy. The 
application which was thus made a part of the policy con- 
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tained the statement that the insured warranted each and 
every statement and answer to the interrogatories therein 
contained to be “ full, complete, and true,” and an agreement 
on the part of the insured that, 


If any statement or answer made as aforesaid is not full 
and complete, or is untrue in any respect, then the policy of 
insurance issued hereon shall be null and void. 


In and by said application the insured further agreed that 
the answers and explanations given to the various questions 
propounded in the application, including those propounded by 
the medical examiner, should form “the only basis of the 
agreement between” him and the defendant company, and 
that each and every statement and answer made by him in the 
agreement was “ material to the risk.” The defenses that 
were interposed by the defendant company which we deem 
necessary to state were as follows: The application for the 
policy contained, among others, the following question :— 

Has any proposal or application to insure your life ever 
been made to any company, association, or agent, upon 
which a policy has not been issued, or upon which a policy 
has been issued at a higher rate than that applied for? If 


so, state full particulars, to what company or association, 
when, etc. 


This question was answered as follows: ‘“ No.” He was 
further asked the following questions, and answered them as 
indicated :— 

Has any physician ever given an unfavorable opinion upon 
your life with reference to insurance? Answer: No. How 
long since you were attended by a physician or consulted 
one? Answer: Six months. For what difficulty or dis- 
ease? Answer: Slight attack of indigestion. 

By three separate pleas it was alleged that the answers to 
the aforesaid questions were false, and that the policy, for 
that reason, was null and void. 

Inasmuch as the trial court, after hearing all the evidence 
in support of the aforesaid defenses and in opposition thereto, 
directed the jury to return a verdict in favor of the plaintiffs 
for the full amount of the policy, it becomes necessary to state 
certain facts which were established at the trial, and are not 
disputed: Some time in January, 1897, Elias H. Webb, the 
deceased, entered into negotiations with the Denver agent of 
the Mutual Reserve Fund Life Association of New York for 
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the issuance by that company of a policy on his life in the 
sum of $10,000. The negotiations proceeded so far that on 
January 23, 1897, Webb appeared before the Denver agent of 
the last-named company and signed an application for a policy 
in that company, wherein he answered all the questions con- 
tained in the application which the agent was authorized and 
required to propound. This application was delivered to the 
agent when completed, and was by him forwarded to the home 
office in the city of New York, according to the usual course 
of business. It was received at the home office on January 28, 
1897. After the agent’s examination was completed, as 
aforesaid, Webb appeared on the same day before Dr. Mc- 
Lauthlin, the company’s medical examiner at Denver, and an- 
swered such questions as were asked by him. The blank 
which was used by the medical examiner was not attached to 
the blank that had been used by the agent, but was a separate 
paper, and bore the following caption: “ Part II. of Applica- 
tion in Mutual Reserve Fund Life Association.” According 
to the regulations of the company, the medical examiner was 
required to propound the questions contained in this latter 
blank, take down the answers of the applicant, and, when 
completed, transmit the same directly to the home office. The 
deceased answered all the questions that were propounded by 
the medical examiner, signed the paper after his answers had 
been reduced to writing, and delivered it to, or left it with, the 
examiner; the same being complete and ready for transmis- 
sion to the home office. There was vet another blank, bearing 
the caption “ Part IIT. of Application,” containing questions 
addressed to the medical examiner, which he alone was in- 
structed to answer for the information of the company. One 
question in this blank related to the condition of the appli- 
cant’s urine, which question the examiner was unable to an- 
swer on January 23, 1897, because the applicant was unable 
on that day to submit a sample of his urine. The examiner 
retained the papers marked “ Part II.” and “ Part IIT.” until 
February 24, 1897. On February 13, 1897, Dr. McLauthlin 
wrote to the medical examiner in chief as follows :— 


Denver, Col., Feb. 13, 1897. 
Dear Doctor Bowden: On January 23d I examined Elias 
H. Webb, Denver County sheriff, (—) $10,000. At that time 
he could not furnish the sample of urine. Otherwise exam- 
ination complete with his signature. He then changed his 
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mind, and would not furnish urine, although agent is still 
hopeful. Since that time he has been, by report, quite ill, 
the disease being unknown to me. Shall I insist on com- 
plete re-examination if he still desires insurance? Please 
advise. Also, shall I forward examination minus urine 
exam. if he refuses to consider the matter further? Yours, 
truly, H. W. MeLauthlin. 

Dr Bowden, on receipt of the aforesaid letter, directed that 
the two blanks be forwarded to the home office, and in obedi 
ence to such direction they were forwarded on February 24, 
1897. At the time of transmitting the same the medical ex- 
aminer at Denver appended to the document entitled “ Part 
III.” of the application the following statement, under the 
head “ Confidential Communications ” :— 

Feb. 24, 1897. 
Mr. Webb declines to complete the examination by fur- 
nishing sample of urine. He claims to have been misin- 
formed of certain facts concerning company’s policy by the 
agent writing him. He has been sick since my examination, 
confined to the house, but the disease is unknown to me. 

At the time of examination he seemed a first-class risk, al- 

though I failed to understand his long confinement in hos- 

pital, in 1864, for hernia. I cannot recommend him without 
examination of urine; also on account of his recent illness. 

H. W. M. 

It appeared further from the testimony of Dr. McLauthlin 
that, after receiving directions from the home office to forward 
the documents in his hands, he called on the deceased to ob- 
tain a sample of his urine for examination; that the deceased 
at that time expressed some dissatisfaction with the state- 
ments that had been made to him in regard to the policy which 
the company proposed to issue, and that he did not furnish a 
sample of his urine, as requested. On receipt of the papers 
Part II. and Part III., which had been forwarded by Dr. Mc- 
Lauthlin, Webb’s application for insurance was formally re- 
jected by the medical examiner in chief on March 3, 1897. The 
records of the Mutual Reserve Fund Life Association show 
that on March 8, 1897, the following letter, addressed to Elias 
H. Webb, Denver, Col., was prepared by the secretary of the 
company, and was sent out or mailed on that day in the usual 
course of business :— 


New York, March 8, 1897. 
Elias H. Webb, Denver, Col.—Dear Sir: Your application 
for insurance in this association was duly received. I re- 
gret to inform you that, after a careful consideration, the 
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medical director and executive committee have declined the 
risk. If you have paid any money to the solicitor on ac- 
count of the above application, kindly present to him his 
receipt for such payment, and he will return you the amount 
paid, in conformity with the terms of the receipt. Very 
truly, yours, Charles W. Camp, Secretary. 

The facts aforesaid are undisputed, and, as they constitute 
all the proof bearing upon the first of the above-mentioned de- 
fenses to the policy in suit, it becomes a question of law 
whether the statement made by Webb in his application for 
said policy, to the effect that he had not made any proposal or 
application to any company or agent to insure his life upon 
which a policy had not been issued, was true or false. If ir 
was a false statement, then the contract of insurance was 
thereby rendered “null and void,” inasmuch as the parties 
had agreed in the application that a false statement therein 
contained should have that effect, and had further recited in 
the policy that the application should be esteemed a part 
thereof. The rule is well established, and is not controverted, 
that such agreements as these must be enforced, especially as 
respects false statements contained in an application with 
reference to material matters, and as respects statements 
which the parties have agreed shall be deemed material: Jeff- 
ries vs. Insurance Co., 22 Wall., 47; Insurance Co. vs. France, 
91 U. S., 510; Anderson vs. Fitzgerald, 4 H. L. Cas., 484, 487; 
Foot vs. Insurance Co., 61 N. Y., 571; Cobb vs. Association, 
153 Mass.. 176. 

The contention on the part of the plaintiffs below that the 
aforesaid statement which was made by Webb was not false, 
but was in all respects true, is based wholly on the ground 
that he never made a complete proposal or application for in- 
surance either to the Mutual Reserve Fund Life Association 
or to its agent, because at a certain point he refused to furnish 
a sample of his urine to the medical examiner to enable the 
latter to make his medical report. Because of that circum- 
stance it is said that the case is to be treated precisely as if 
he had never entered into any negotiations with the last- 
named company or its agent for the purpose of obtaining in- 
surance. But we have not been able to adopt that view of 
the case. The information which the defendant company 
sought to elicit by asking the deceased whether he had made 
a proposal or application to any other company or agent for 
insurance was important and material. The question was 
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one which is usually asked of applicants for insurance, be- 
cause it aids the insurer materially in determining whether 
the proposed risk is one which it ought to assume, and, in the 
absence of any stipulation in a policy as to the effect of a false 
answer, it is one which the insured should answer fully and 
frankly. In the present instance the question was so framed 
as to direct the attention of the deceased to any negotiations 
which he had previously entered into with any other company 
or agent relative to insurance on his life, and the inquiry was 
in no respect obscure or misleading. He was asked if he had 
made any proposal or application for insurance to any com 
pany or agent upon which a policy had not been issued, and 
he was further cautioned to “state full particulars,” ete. 
This question must have reminded him of his negotiations 
with the Mutual Reserve Fund Life Association, which had 
taken place less than five months previously; and, as he was 
a man of considerable business experience, we must presume 
that he was well aware that the insurer would regard infor 
mation concerning the nature and result of those negotiations 
as of great importance if it was fully advised thereof. More 
over, we are of the opinion that most persons of ordinary in 
sight would have assumed from the nature of the interroga 
tory that it was propounded for the purpose of eliciting 
information concerning such negotiations as the deceased had 
had with the Mutual Reserve Fund Life Association, and that 
such information ought not to be withheld. From this point 
of view, we accordingly conclude that the deceased answered 
the question that was propounded to him in such a way as to 
conceal material facts, which, as he well knew, the insurer 
wished to ascertain and intended to elicit by means of the in 
terrogatory. In other words, he did not exercise that degree 
of good faith which a person in his situation ought to have 
exercised: Vose vs. Insurance Co., 6 Cush., 42, 48. 

It is urged, however, in effect, that the answer was techni- 
cally true, even if it did operate to conceal information which 
the insurer wished to obtain, and that, if it was technically 
true, the defense pleaded is of no avail. We are of opinion, 
however, that the answer was not even technically true. A 
person makes a proposal for insurance to an insurance com 
pany or its agent when, with a present purpose of taking out 
a policy for a certain amount, he goes before the company’s 
agents, and makes his purpose known, and tenders himself for 
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such an examination as the company may elect to make before 
it decides to accept the risk. Such examination of the appli- 
cant as the company may choose to make before it accepts the 
proposal is for its own information and benefit, and is con- 
ducted by its own agents. A proposal for insurance naturally 
precedes the examination of the applicant. It is the act of 
the applicant which induces an examination of the proposed 
risk. The insurer may accept the proposal when made, with- 
out inquiry as to the applicant’s physical condition or family 
history; or it may subject him to an examination in these re- 
spects which is more or less rigid. The proposal for insurance 
is, in a legal sense, made when the applicant announces his 
willingness and desire to take out a policy of a given kind and 
amount at a specified rate of premium, and when he tenders 
himself for such an examination as the insurer desires to 
make. We perceive no sufficient reason, therefore, for saying 
that a person has not made a proposal for insurance either to 
a company or its agent if it so happens that, after submitting 
himself to an examination with a view of obtaining a policy, 
he is asked concerning some fact which he wishes to conceal, 
or if he is requested to submit his person to some physical test 
which he is unwilling to undergo, and for such reason the ex- 
amination is interrupted, and negotiations are broken off. At 
all events, it should not be held that the acts aforesaid do not 
constitute a proposal for insurance when the applicant subse- 
quently seeks insurance from some other company, and is 
asked by that company whether he has previously made a pro- 
posal for insurance to any other company or agent upon which 
a policy has not been issued. To insure the exercise of good 
faith and to avoid deception, when a question of the latter sort 
is propounded to an applicant for insurance, the word “ pro- 
posal ” should be held to include negotiations with other com- 
panies that were broken off because the applicant, after 
seeking insurance in the customary way, at some point in the 
course of the medical examination declined to submit to some 
test which was deemed necessary to ascertain his physical 
condition. Unlike some inquiries which are usually found in 
applications for insurance, questions of the kind last referred 
to call for important information which the applicant is able 
to impart, and ought to make known to the insurer. Such 
questions should be construed liberally and fairly, so as to 
compel an applicant for insurance to disclose information 
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which the insurer is clearly entitled to, and seeks by such 
means to obtain. It is obvious, we think, that Webb would 
have made a proposal for insurance if, when he applied to the 
agent of the Mutual Reserve Fund Life Association, he had 
been informed that the company would not entertain his pro- 
posal, and if no written documents had been made out or 
signed. What was, in fact, done, was likewise a proposal for 
insurance, although the medical examiner’s report was not as 
complete as he would have made it if Webb had furnished a 
sample of his urine. 

The views which we have expressed are supported, as we 
think, by the authorities. In the case of Edington vs. Insur- 
ance Co. (which was twice before the Court of Appeals of the 
State of New York,—77 N. Y., 564, 100 N. Y., 536) a’person ap- 
plied to the agent of an insurance company for insurance upon 
his life, and, as in the case at bar, filled up and signed the 
application which the agent of the company was authorized to 
reduce to writing and attest. The agent and the applicant 
then went to the office of the medical examiner, but, not find- 
ing him in, no examination was made. The agent subse- 
quently went to the medical examiner alone, with the applica- 
tion which had been delivered to him, and was advised by the 
medical examiner that, having attended the applicant profes- 
sionally, he was aware that the applicant was not insurable, 
and that it was useless to examine him. The application, 
which had been reduced to writing by the agent, was there- 
upon destroyed, and the negotiation ended without any for- 
mal examination. The court ruled that these facts estab 
lished conclusively that an application for insurance had 
been made, within the purview of a question propounded by 
another company, to whom the same person subsequently ap- 
plied for insurance, as to whether an application for insurance 
had ever been made by him to another company. It was fur- 
ther decided that the medical examination “ was not part of 
the application ” for insurance, within the meaning of that 
term as employed in the interrogatory, but was something to 
be done for the company by its own agent after the applica 
tion was made. See, also, Finch vs. Modern Woodmen of 
America (Mich.); Ferris vs. Assurance Co., 118 Mich., 488; 
Kelly vs. Clearing Co., 118 Ala., 453; Bruce vs. Insurance Co., 
74 Minn., 310. In the case at bar it appeared, as heretofore 
stated, that the application which was made by Webb to the 
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agent of the Mutual Reserve Fund Life Association was com- 
pleted and signed by the deceased, and that it was trans- 
mitted to the association by the agent according to the usual 
course of business; also that the only other document which 
the applicant was required to sign was completed and signed 
and attested by the medical examiner a week or two before 
the applicant refused to furnish a sample of his urine for ex- 
amination. ‘That was needed, as it seems, to enable the medi- 
cal examiner to complete the report which he was directed to 
inake. We are of opinion, therefore, that prior to the appli- 
cant’s refusal to furnish a sample of his urine he had made a 
proposal and an application for insurance, both to the Mutual 
Reserve Fund Life Association and to its agent, and that, at 
the date of such refusal, the proposal was then pending be- 
fore the company, and undetermined. And, even if it be con- 
ceded that such refusal was tantamount. to a withdrawal of 
his proposal, although it was withdrawn in no other way, yet 
such withdrawal of the proposal does not alter the fact that 
one had been made, and that the applicant’s statement to the 
contrary was, in substance and in legal effect, untrue. 

The other defenses mentioned above which were interposed 
by the defendant company have far less merit, and are not en- 
titled to as much consideration. For the purpose of showing 
Webb’s statements to the effect that it had been six months 
since he was attended by a physician, and that the difficuity 
at that time was a “ slight attack of indigestion ” the defend- 
ant offered in evidence an application for insurance that had 
been made by Webb to the Bankers’ Life Insurance Company, 
on April 16, 1897, in which he answered the questions when he 
had last consulted a physician, and for what, as follows: 
* Last January (1897): La Grippe. Sick two days.” This ap- 
plication, when offered, was excluded by the trial court, and 
an exception was taken. To sustain the plea that an untrue 
answer was made to the question propounded by the defend- 
aunt company as to whether any physician had ever given an 
unfavorable opinion upon his life with reference to insurance, 
the defendant company seems to have relied wholly on the 
opinion (if one was expressed) which may be extracted from 
the letter and communication of Dr. McLauthlin to Dr. Bow- 
den, heretofore quoted, although it does not appear that the 
deceased was acquainted with the contents of either of those 
documents when his application to the defendant company 
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was made. In the written argument with which we have 
been favored counsel for the plaintiff in error have not 
thought proper to urge either of the two defenses last men 
tioned, and apparently they do not regard them as of much im 
portance. We do not perceive any such substantial disagree 
ment between the statements made to the Bankers’ Life 
Insurance Company and to the defendant company as would 
justify a court in declaring the policy in suit void, even if a 
jury should find that the statement made to the Bankers’ Life 
Insurance Company was, of the two, the more accurate, and 
that the attack of indigestion which is spoken of in the appli 
cation to the defendant company was, in reality, occasioned 
by the grippe. We should not feel disposed to reverse the 
judgment of the trial court because of its action with refer 
ence to either of the two last-mentioned defenses if its action 
with reference thereto was the only error which the record 
discloses. It erred, in our judgment, in instructing the jury 
to find for the plaintiffs upon the theory that there was no 
evidence which tended to show that Webb’s statement that he 
had not made any proposal or application for insurance to any 
other company or agent was an untrue statement. There was 
evidence to that effect, as heretofore shown, and undisputed 
testimony which disclosed that one statement made by the 
applicant was false. It is accordingly ordered that the judg 
ment below be reversed, and that the cause be remanded for 
a new trial. 
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SUPREME COURT OF THE UNITED STATES. 


JOHN HANCOCK MUTUAL LIFE INS. CoO., 
Plaintiff in Error, 


v8. 


WILLIAM M. WARREN.* 


The statute of Ohio, providing that no answer to an interrogatory by an 
applicant for a policy shall bar right of recovery or be used in evidence 
unless it be proved that the answer is willfully false and fraudulent and 
material, of which fact the agent was ignorant, and that it was an in- 
ducement without which the policy would not have been issued, is not 
in violation of the Federal Constitution, in case of a foreign corporation. 


Statement of facts by Futter, C. J. 
This action was brought in the Common Pleas Court of 
Delaware County, Ohio, on a policy of insurance issued Sep- 
tember 27, 1895, by the John Hancock Mutual Life Insurance 
Company on the life of George E. Warren, and for the benefit 
of William M. Warren. The insurance company resisted pay- 
ment on the ground that the policy had been fraudulently ob- 
tained by the decedent, in that the answers made by him in his 
application made a part of the policy, and which were ex- 
pressly warranted to be complete and true, the policy provid- 
ing that if any of the statements were untrue it should be void, 
were false, and that he made them for the purpose of defraud- 
ing the insurance company, which would not have issued the 
policy had it known of the falsity of the answers. 
Section 3625 of the Revised Statutes of Ohio provided that 
No answer to any interrogatory made by an applicant, in 
his or her application for a policy, shall bar the right to re- 
cover upon any policy issued upon such application, or be 
used in evidence upon any trial to recover upon such policy, 
unless it be clearly proved that such answer is willfully false 
and was fraudulently made, that it is material, and induced 
the company to issue the policy, and that but for such an- 
swer the policy would not have been issued; and, moreover, 
that the agent of the company had no knowledge of the 
falsity or fraud of such answer: Rev. Stat. Ohio, 1894, p. 
1899. 
The trial judge charged the jury as follows: “This law, 
being in force at the time this policy of insurance was taken 
* Decision rendered, April 8, 1901. 
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out, is applicable to the policy of insurance involved in this 
case; and is applicable to the questions and answers in the 
application that by the terms of the policy are made express 
warranties, as well as those that are not.” The defendant 
duly excepted to that portion of the charge, and to other por- 
tions of the same purport. The defendant also requested the 
court to give the jury the following instruction: “ The policy 
or contract upon which this action is based, and the applica 
tion made by George E. Warren for the same, constitute a 
warranty that all answers by said Warren contained therein 
are true; and if any one or more of said answers is untrue, 
though made without actual fraud, and under an innocent 
misapprehension of the purport of the questions and answers, 
no contract of insurance is thereby made, and the contract is 
void ab initio, and your verdict will be for the defendant.” 
The court declined to give this instruction, and defendant duly 
excepted. 

The jury returned a verdict for the plaintiff, and judgment 
was entered thereon, which was affirmed by the Circuit Court, 
and finally by the Supreme Court of Ohio: John Hancock 
Mut. L. Ins. Co. vs. Warren, 59 Ohio St., 45. 


Grorce K. Nasu, W. Z. Davis, and Louis G. Appison, for Plaintiff 
in Error. 

Joun S. Jones, W. B. Jones, and F. M. Marriorr, for Defendant in 
Error, 

Futter, C. J. 

In State ex rel. Richards vs. Ackerman (51 Ohio St., 163) it 
was ruled that as foreign insurance companies and associa 
tions, whether incorporated or not, before commencing busi- 
ness in the State, were required to obtain a certificate of 
authority to do so, which conferred on the company or associa- 
ciation receiving it the right and privilege of carrying on its 
business in the State, the privilege so conferred was a fran 
chise. In the course of the opinion the court quoted with 
approval, from Spelling on Extraordinary Relief, as follows: 
“ Where, by statute, the legal exercise of a right, which at 
common law was private, is made to depend upon compliance 
with conditions interposed for the security and protection of 
the public, the necessary inference is that it is no longer pri 
vate, but has become a matter of public concern; that is, a 
franchise, the assumption and exercise of which, without com- 
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plying with the conditions prescribed, would be a usurpation 
of a public or sovereign function. * * * There was no 
class of business the transaction of which, as a matter of pri- 
vate right, was better recognized at common law than that of 
making contracts of insurance upon the lives of individuals. 
But now, by statute, in almost if not quite all the States, 
stringent requirements as to security of the persons dealing 
with insurers and the making and filing reports of public 
ofticers for public information are provided, and must be 
strictly observed and complied with before any person, asso 
ciation, or corporation may make any contract of life insur- 
ance. The effect of such statute is to make that a franchise 
which previously had been a matter purely of private right.” 

In the present case the Supreme Court of Ohio sustained the 
constitutionality of § 3625 of the Revised Statutes, which was 
in force at the time this policy was issued, upon the ground 
that the State had a right “ to prescribe the terms and condi- 
tions upon which it grants such franchise; and the insurance 
company, having accepted the franchise with its terms and 
conditions, is bound thereby, and must accept the burdens 
with the benefits.” The legal effect was held to be the same 
“as if the section was copied into and made a part of the 
policy.” And it was said that the statute had also been held 
constitutional in National L. Ins. Co. vs. Brobst (56 Ohio St., 
728), where no opinion seems to have been delivered. 

The section in question applies to all life insurance com- 
panies doing business in the State of Ohio, and the State can 
certainly do with foreign corporations what it may do with 
corporations of its own creation. 

In Orient Ins. Co. vs. Daggs (172 U. S., 557) we held that 
provisions in the Revised Statutes of Missouri, that “in all 
suits brought upon policies of insurance against loss or dam- 
age by fire, hereafter issued or renewed, the defendant shall 
not be permitted to deny that the property insured thereby 
was worth at the time of the issuing of the policy the full 
amount insured therein on said property,” ete.; and “that no 
condition in any policy of insurance contrary to such provision 
[of this article] shall be legal or valid,”—were not in conflict 
with the Constitution of the United States. And this was af- 
firmed in New York L. Ins. Co. vs. Cravens, 178 U. S., 389. 

In Waters-Pierce Oil Co. vs. Texas (177 U. S., 28), where a 


statute of Texas was assailed on the ground that it took 
Vou. XXX.—40, 
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away the liberty of contract, Mr. Justice McKenna, delivering 
the opinion of the court, said: “The plaintiff in error is a 
foreign corporation, and what right of contracting has it in 
the State of Texas? This is the only inquiry, and it cannot 
find an answer in the rights of natural persons. It can only 
find an answer in the rights of corporations and the power of 
the State over them. What those rights are, and what that 
power is, has often been declared by this court. A corpora- 
tion is the creature of the law, and none of its powers are 
original, They are precisely what the incorporating act has 
made them, and can only be exerted in the manner which that 
act authorizes. In other words, the State prescribes the pur- 
poses of a corporation and the means of executing those pur- 
poses. The purposes and means are within the State’s con- 
trol. This is true as to domestic corporations. It has even a 
broader application to foreign corporations.” And as the 
State court had held that the statute was a condition imposed 
on the oil company on doing business within the State, it was 
said of it that “ whatever its limitations were upon the power 
of contracting, whatever its discriminations were, they became 
conditions of the permit, and were accepted with it.” And 
see Tullis vs. Lake Erie & W. R. Co., 175 U.S., 348; Equitable 
Life Assur. Soc. vs. Clements, 140 U. 8., 226. 

It was for the Legislature of Ohio to define the public policy 
of that State in respect of life insurance, and to impose such 
conditions on the transaction of business by life insurance 
companies within the State as was deemed best. We do not 
perceive any arbitrary classification or unlawful discrimina- 
tion in the legislation, but, at all events, we cannot say that 
the Federal Constitution has been violated in the exercise in 
this regard by the State of its undoubted power over corpora- 
tions. Judgment affirmed. 
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SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


BELL 
v8. 


PEABODY INS. CO.* 


An insurance agent cannot contract for insurance so as to bind his company 
without real or apparent authority therefor. 


Such apparent authority must be based upon something tangible, such as the 
possession by the agent of blank policies signed by the officers of the 
company, or the declarations of the agent to the effect that he has such 
authority, coupled with the fact that such authority has been recognized 
by the company by issuing policies on such contracts, or by permitting the 
agent to so continue its business after it has notice of such representations. 


In such case, to constitute a complete oral contract, the minds of the insured 
and the insurer must come together in mutual agreement on every 
material point constituting a contract. 


Appeal from Circuit Court, Greenbrier County. 


Preston & Wattace, for Appellant. 
Joun W. Harris, for Appellee. 
McWuorter, J. 

This is a suit in chancery, instituted by Henry T. Bell in the 
Circuit Court of Greenbrier County against the Peabody In- 
surance Company, a corporation, for the enforcement of spe- 
cific performance of an oral contract of insurance alleged to 
have been made on the 31st of July, 1897, by J. W. A. Ford, as 
agent of the defendant company, whereby he agreed for and 
on behalf of said company to insure the stock of goods of said 
plaintiff in the said company in the sum of $1,500, in addition 
to $3,500, which plaintiff already had on said goods. Plain- 
tiff alleges in his bill that on said 31st day of July, 1897, he 
applied to said agent for said insurance, and said agent under- 
took to, and did, insure said goods in said defendant company 
for the sum of $1,500, at the rate of $1.75 per $100, the pre- 
mium at said rate amounting to the sum of $26.25, and that 
by agreement plaintiff was given thirty days within which to 
pay said premium, and said agent agreed that he would fix up 
said insurance that evening, the 31st of July; that, by reason 
of said contract to insure, plaintiff made no effort to get ad- 
ditional insurance in any other company, and relied upon said 
contract for the additional insurance; that, but for said con- 

* Decision rendered, March 30, 1901. Syllabus by the Court. 
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tract, plaintiff would have secured, as he easily could have 
done, said additional insurance in some other good and reli- 
able company; that on the morning of the 3d of August, 1897, 
about daylight, his stock of goods was destroyed by fire,—a 
total loss; that he immediately notified and informed said 
defendant company of said loss, as required of parties insured, 
in case of loss; that within the thirty days agreed upon for 
the payment by plaintiff of the premium on said insurance 
plaintiff made a lawful tender to said Ford, agent, of the 
$26.25 premium, in full payment thereof, but said agent de- 
clined and refused to take it, and still refused; that plaintiff 
had ever been, since said tender was made, ready to pay the 
same; that defendant had declined and wholly refused to pay 
plaintiff the amount of said insurance, or any part of it, and 
that the whole of same was justly due him; that plaintiff was 
without remedy, save in a court of equity, and prayed that 
said agreement and contract so made on the 31st day of July, 
1897, be specifically performed and carried inte execution by 
the defendant; that it be compelled to pay plaintiff $1,500, 
the amount of said insurance, with interest from October 3, 
1897, that being the day said loss would have been payable 
under the rules and regulations of the defendant company had 
said company not refused to comply with its said contract; 
and for general relief. Defendant filed its demurrer, and, 
without waiving its demurrer, tendered its answer, which is 
filed, plaintiff joining in the demurrer, and replied generally 
to the answer. The answer denied the material allegations of 
the bill; denied that Ford was the general agent of the de- 
fendant, averring that he was a mere application agent; that 
he was not authorized to contract with parties for insurance 
as alleged, nor to adjust rates, and, so far as defendant knew 
or believed, said Ford never assumed to do so; that he never 
had authority from defendant company to bind it by issuing 
policies in its name, or to contract to issue them; that his 
only authority was to solicit applications or proposals for in- 
surance, to be submitted to the home office for acceptance or 
rejection by the company; that respondent was informed that 
in the particular instances said Ford did not contract, nor 
claim the power to contract, with plaintiff for insurance, but 
simply told him he would submit to the company a proposal 
made by Bell; that the proposal never was accepted, and no 
policy written by respondent for Bell, and filed with the an- 
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swer a letter from plaintiff speaking of the matter as an 
application for insurance, and not as a contract for insurance; 
that the only communication, so far as respondent was in- 
formed, ever written by Ford upon the subject prior to the 
alleged loss was a letter addressed, not to respondent, but to 
J. P. Paull, in which Ford submitted to Paull the question as 
to whether he would write the plaintiff $1,500 additional in- 
surance at a rate less than had been asked by said Ford, nam- 
ing the rates; that, although Paull was the secretary of the 
defendant company, he was an insurance broker; and the rep- 
resentative of other companies, and had, as such, theretofore 
issued policies in such other companies, and sent the same to 
Ford; that said Ford knew at the time he wrote this letter 
that, by reason of other insurance upon contiguous property, 
the defendant would not issue a policy of its own on the prop- 
erty of Bell, and that, if Bell’s proposition was accepted, the 
risk would be placed in another company; and even this ap- 
plication to Paull was not received until the 5th day of 
August,—two days after the alleged fire; and filed a copy of 
said letter. Denied knowledge of the alleged fire, and the loss 
of said property, as alleged in the bill, and denied all liability 
or obligation to plaintiff, and prayed to be dismissed, with its 
costs, ete. Depositions were taken and filed in the cause both 
for plaintiff and defendant, and on the 13th of December, 1898, 
the cause was heard on the bill, the demurrer, and, joinder 
therein, the answer and replication thereto, the depositions 
of witnesses, the exhibits filed, orders theretofore entered, and 
upon arguments of counsel, upon consideration whereof the 
court overruled the demurrer to the bill, and dismissed the 
bill; from which decree plaintiff appealed to this court, and 
says the court erred in not enforcing the oral contract made 
by plaintiff with defendant’s agent, J. W. A. Ford, for insur- 
ance. It is claimed by appellant that he made a contract with 
Ford, the agent of defendant company, for insurance on his 
stock of goods at the agreed rate of 1? per cent, while it is 
denied by defendant that the agent made any such contract. 
or had any authority to make any contract binding upon the 
defendant; and the defendant contends that he was simply a 
soliciting agent, receiving applications, to be submitted to the 
company for its acceptance or rejection. Appellant relies 
very strongly on Croft vs. Insurance Co., 40 W. Va., 508. In 
that case the agents were invested with full power and au- 
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thority to contract and issue policies. They were intrusted 
with blank policies, signed by the officers of the company, with 
authority to negotiate policies and issue them without refer- 
ring them to the companies they represented; and it was 
there held that when such agents, with the applicant, com- 
pleted a contract, had a full understanding as to every element 
going to make up a complete contract, the same could be en- 
forced. It is there said that “it is lawful and binding on the 
company selected by the agent when they have policies in 
blank, to issue to whom they choose.” In the case at bar it 
is not pretended that there was even apparent authority 
vested in Ford, the agent, to contract for insurance or fix 
rates, except the mere fact that he was advertised as the agent 
of the Peabody Insurance Company, had no’blank policies in 
his possession, signed up, ready to be filled out and delivered. 
In Sheppard vs. Insurance Co. (21 W. Va., at page 381) it is 
said: “An insurance company establishing a local agency 
must be held responsible to the parties with whom they trans- 
act business for the acts and declarations of the agent within 
the scope of his employment, as if they proceeded from the 
principal; and it is there further said: “ The decisions sus- 
tain the position that the company is bound by all the acts of 
its agent within the scope of his apparent authority, unless 
notice is given the assured that with reference to matters 
within the scope of his apparent authority certain limitations 
are imposed upon the agent. The question is, not what the 
powers of the agent in fact were, but what were his apparent 
powers; that is, what had the assured a right to believe were 
given to the agent?”—and cites divers authorities. What is 
apparent authority? In the case of Croft vs. Insurance Co., 
supra, the fact that the agents had in their possession blank 
policies of various companies, signed up by the officers thereof, 
ready to be filled out and delivered, was deemed sufficient 
apparent authority to contract insurance, and select or choose 
in what company or companies such insurance should be 
placed. The “apparent authority” mentioned must be un- 
derstood in a legal sense. There must be something on which 
to base the belief that the agent has authority to contract. 
It is not contended that Ford claimed affirmatively to have 
authority to contract insurance. It is not shown nor claimed 
that he had in his possession any written authority from the 
company, nor that he had anything from which it could be in- 
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ferred that such authority vested in him. And plaintiff, in 
his testimony, when asked to “ state the character of Ford’s 
agency,” answered, *“ He solicited insurance for the company.” 
Ford had been agent for the defendant company in the town 
of Lewisburg for a great many years. He was asked on cross- 
examination, “ Did you ever collect premiums for insurance 
when applications were made to you before policies were de- 
livered?” and answered, “I never do. Parties have proposed 
to pay the premium, but I have invariably told them they 
could pay the premium when the policy was delivered.” If it 
had been well established that the agent had full power and 
authority to contract the insurance and fix the rates, the evi- 
dence might be sufficient to hold the company liable. But the 
evidence is very conflicting as to the fact of a complete con- 
tract, even on the theory that the agent had been authorized 
to make it. It is possible that the plaintiff, taking it for 
granted that the agent was so authorized, was not as careful 
as he otherwise would have been, and failed to have the un- 
derstanding mutual, and made as clear as it might have been. 
While the agent, on the other hand, having full knowledge 
that he was not authorized to fix the rate, nor to contract for 
the insurance, and supposing that plaintiff was likewise aware 
of the fact, was, perhaps, not as careful in accepting the appli- 
cation as he should have been, and may have thereby caused 
the plaintiff to be misled. One thing can hardly be disputed 
from the evidence; their minds did not meet, whatever plain- 
tiffs understanding might have been. It is shown beyond 
question that the agent, Ford, had no authority beyond solicit- 
ing applications for insurance, in all cases to be submitted to 
the company for aceeptance or rejection; and it is not shown 
that said agent ever claimed affirmatively to be authorized to 
fix rates or contract insurance; and in his testimony he denies 
making the contract, and claims that he only took the applica- 
tion, and agreed to report the same to the company for its 
action. And as to whether his acts were such as to mislead the 
plaintiff to such extent as to make the company liable in the 
matter here in issue, the evidence is so conflicting as to bring 
the case well within the rule of Smith vs. Yoke, 27 W. Va., 
639. 

There seems to be no error in the decree, and the same is 
aftirmed, 






























Supreme Court of Tennessee. 


SUPREME COURT OF TENNESSEE. 


HOME INS. Co. 
v8. 


HANCOCK.* 


Where the company denies liability, action brought within the sixty days 
stipulated by the policy is not premature. 


The policy was filled by the agent and stated the title to be fee simple, though 
told by the insured that it was a life interest with remainder to his 
children. 


Held, That the company was estopped from setting up on the misstatement 
in the application. 

The agent was told that the house would not be occupied by insured and his 
family all the time, but a man,would be in the house. The insured 
moved to another place, temporarily, leaving the house in charge of a 
tenant in a neighboring house a few feet away, who slept in one of the 
rooms, but the goods of insured remained there, and he occasionally 
visited it. The tenant had no key except to his own room, and at the 
time of the fire no one had been in the house for a week. 


Held, That there was a reasonable compliance with his representations by 
the insured, and the company was liable. 
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B. L. Riwtey, fur Appellant. 
Ricuarpson & Ricuarpson, for Appellee. 


McAusster, J. 

This is an action on a policy of fire insurance. Verdict and 
judgment below were in favor of plaintiff for $1,908.75. The 
company appealed, and has assigned errors. It appears from 
the record that this policy was issued and delivered to the 
plaintiff on the 28th November, 1899, and insured a country 
dwelling house in Rutherford County, including the household 
furniture. On the 24th March, 1900, this property was de- 
stroyed by fire. The conditions of the policy material to the 
present investigation are—First, that the insured is the sole 
and unconditional owner in fee of said property; second, that 
the premises shall be continually occupied, and, if they shall 
become vacant, unoccupied, or uninhabited, then the policy 
shall be null and void. The policy also provides that payment 
shall be made in sixty days after receipt of proofs of loss. It 
appears proofs of loss were duly made by the assured, which 
were received by the company on the 30th April, 1900, and the 
* Decision rendered, Feb. 2, 1901. 
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present suit was commenced on June 13, 1900, less than sixty 
days after receipt by the company of the proofs of loss. The 
prematurity of the suit was pleaded in abatement, but the 
plea was overruled. The company then pleaded—First, that 
the title of the property was not a fee-simple title in the as- 
sured at the time he applied for the insurance, nor at any sub- 
sequent time; second, that the premises were vacant, unoccu- 
pied, and uninhabited at the time of the fire, without the 
knowledge and consent of the company. The trial resuited, 
aus already stated, in a judgment in favor of the plaintiff. 

The first assignment of error is that the court erred in over- 
ruling defendant’s plea in abatement as to prematurity of the 
suit. We think a conclusive answer to this assignment of 
error is found in the fact that defendant company, on receipt 
of proofs of loss, wrote a letter to the insured, in which it de- 
uied any liability for the loss upon the ground that the pos- 
session, occupancy, and use of the property at the time of the 
fire was not as stated in the policy or application. This was 
in unconditional denial of liability. The law is that denial of 
liability is a waiver of the time-limit clause in the policy, and 
hence plea of prematurity of suit cannot be successfully inter- 
posed. Says Mr. Biddle, in his work on Insurance (section 
1145); viz.: “ There is usually in the policy an agreement that 
the insurer shall not pass the loss till the expiration of a cer- 
tain period as, sixty days, from the loss or receipt of proofs 
which may be waived. When the insurer declines to pay at 
all, it has been held that the insured may sue from the date of 
refusal, as this waives the above clause,”—citing section 1141, 
note 9. In Insurance Co. vs. Gibson (Ark.) the court said, in 
speaking of this clause: “It would be unreasonable to say 
that it [the company] still retained the right to have the 
ninety days in which to pay a loss that it never intended to 
pay. The obligation of the agent that the company should 
have the ninety days was to give it time to pay after the loss 
was adjusted. Why should it have the time when it never 
intended to pay? The denial of liability was inconsistent 
with such a clause, and was a waiver of it.” See, also, Insur- 
ance Co. vs. Thornton, 97 Tenn., 1. 

The next assignment of error is that there is no evidence to 
support the verdict. This assignment is based upon the 
ground that the policy had become void and the insurance for- 
feited for two reasons; namely: First, because plaintiff 
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made a false statement in his application for insurance, which 
statement became a part of the policy and was warranted to 
be true, wherein he claimed to be the owner in fee simple of 
the premises, when, as a matter of fact, he was not such 
owner; second, because the property was vacant, unoccupied, 
or uninhabited at the time the same was destroyed by fire. 

We shall first consider the representation in respect of the 
title. On this subject we find evidence in the record tending 
to show that the answers to the questions propounded to the 
assured in the application were written down by the agent of 
the defendant company. In answer to the question, “ What 
title has applicant to these premises?” the insured is made to 
answer, “Fee simple.” The insured testified that he did not 
know the meaning of the words “ fee-simple title,” and made 
no such statement to the agent. He further testified that 
just as he was about to sign the application the agent asked 
applicant if the title to the property was in him. He replied, 
“No, sir; I had the deed made to me and my wife during our 
lifetime, and to what children she had by me.” This deed, 
moreover, was registered, and the registration books were 
easily accessible. So that it appears from plaintiff's evidence, 
which must be held to have been accepted by the jury, that 
the company was fully advised through its authorized agent, 
before the application was signed, of the true state of the 
title, and that the erroneous statement in the application that 
plaintiff was the owner in fee simple of the premises was the 
mistake of the agent, which cannot be visited upon the as 
sured. In Insurance Co. vs. Sorrels (1 Baxt., 352) it was held 
by this court that when the agent makes out the application 
for insurance, and inserts in it representations that are un- 
true, though the facts were correctly stated to him by the 
assured, who signs the application, this will not prejudice the 
insured’s rights or invalidate the policy, and parol testimony 
may be heard to show that the answers were thus written by 
the agent; citing Insurance Co. vs. Wilkinson, 13 Wall., 222. 
“ Where the applicant states fully and truthfully the circum 
stances relating to the title and ownership of the property in 
sured, and the agent, knowing all the facts, states the title 
incorrectly and issues the policy, the company cannot take 
advantage:” Joyce, Ins., §§ 472-476, and citations. 

The other ground insisted upon for a forfeiture of the insur 
ance is that the premises at the time of the fire were “ vacant, 
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unoccupied, and uninhabited,” in violation of the conditions 
of the policy. An able and elaborate argument has been sub- 
mitted in support of this contention. The authorities uni- 
formly uphold the importance and validity of the occupancy 
clause in insurance policies. In Ridge vs. Insurance Co. (9 
Lea, 507) the policy provided that if the within-mentioned 
premises shall become vacant or unoccupied, without the con- 
sent of the company indorsed on the policy, the policy shall be 
void. It appeared that the fire occurred while the premises 
were temporarily vacant, and it was held this fact avoided the 
policy, and the insured could not recover. What, then, are 
the facts presented in this record for the application of this 
principle? The proof shows that the insured, when he ap- 
plied for the insurance, told the agent that he and his family 
would not be in that house all the time; whereupon the agent 
asked him if there would be some one in the yard, and he (in- 
sured) told him there would be a man in the house, and the 
agent replied that would be all right. We think it obvious, 
from this statement, that the agent would have been satisfied 
to have an occupant of the tenant’s room in the yard, and did 
not intend to demand that some one should actually reside in 
the house. However, the proof is that plaintiff and his family 
moved out of the house, and went to Wilson County, where he 
cultivated a farm. He left a tenant or cropper in charge of 
the farm in Rutherford County, but would return “ sometimes 
twice a week, sometimes once a week, and sometimes he would 
miss a week.” <All of the furniture and household goods, ex- 
cepting two or three articles, remained in the building. The 
proof is that at the time of the insurance there were two small 
rooms in the yard situated about thirty-six feet from the 
dwelling house. These rooms were occupied by a tenant and 
his family. About the 20th of December, before the fire oc- 
curred, this tenant commenced to sleep in one of the rooms of 
the dwelling house. On the night the fire occurred; to wit, 
March 24, 1900, this tenant, his wife, and a visitor were sitting 
in the tenant’s house. The fire occurred about twenty-five 
ininutes to eleven o’clock, and when first discovered it was on 
top of the house at the east side. The proof shows that no 
one had been in the dwelling house for a week. The tenant 
had access to one room only, and no keys to any other part of 
the house. The question then presented upon these facts is 
whether the insured dwelling house was unoccupied in such a 
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sense as to avoid the policy. We think not. In the first place, 
the agent who took the application was informed that insured 
expected to leave'the premises. This agent inquired if there 
would be some one in the yard; thereby intimating that this 
would be sufficient. But the insured stated there would be a 
man in the house. To this arrangement the agent assented, 
saying, “All right.” Now, the proof shows that from Decem- 
ber 20th the tenant had been sleeping in one of the rooms of 
this dwelling, and that on the night of the fire he was sitting 
in the tenant’s room, only thirty feet away. The object of 
having some one on the premises is to keep out trespassers, 
prevent incendiarism, as well as to maintain supervision over 
the property. The proof is clear that no one had entered these 
premises, nor is there a suggestion that the fire was of incen- 
diary origin. It could have arisen from spontaneous com- 
bustion, or possibly the ignition of matches by rats or mice. 
But it is insisted that this tenant, having no keys or access to 
the other rooms, was powerless to reach the fire when dis- 
covered. No authority has been furnished where this exact 
point has been decided. In Moody vs. Insurance Co. (52 Ohio 
St., 12) it was said; viz.: “ Nor does it follow that, as a mat- 
ter of law, a dwelling house is to be considered as unoccupied 
because it has ceased to be used as a family residence. when 
the household goods remain ready for use, and it continues to 
be occupied by one or more members of the family, who have 
access to the entire building for the purpose of caring for it, 
and who do care for it, and make some use of it as a place of 
abode.” So, in Insurance Co. vs. Kiernan (83 Ky., 470) the 
court said; viz.: ‘“ When the tenant moved, the appellee, 
failing to obtain another tenant, immediately got a man to 
stay in one room of the house, which was furnished for the 
purpose, and who ate and slept there, having access to the 
entire building for purpose of caring for and watching it, and 
who was so doing when it was destroyed.” It will be observed 
that, while the exact point is not raised or decided, both cases 
lay stress upon the fact that the custodian of the house had 
access to the entire building. We can well see how this ar 
rangement might promote the interest of both parties in the 
protection of the premises. Yet, as a practical matter, we are 
not prepared to hold that a man who has left an occupant of « 
single room to watch his house must leave with him the keys 
to his entire premises. This is frequently impracticable and 





1901.] Insurance Companies vs. Estes et al. ~ 637 


undesirable, and such a rule would result in much injustice to 
policyholders. In the present case all that was contemplated 
between the parties was that some one should sleep in this 
dwelling house and maintain a watch over the premises. 
There was a reasonable compliance on the part of the insured 
with this understanding, and the judgment must be affirmed. 


SUPREME COURT OF TENNESSEE. 


SOUTHERN INS. CoO. 
v8. 


ESTES et AL. 


NORTH BRITISH & MERCANTILE INS. CO. 
v8. 


SAME.* 


Foreclosure proceedings on a mechanic’s lien do not avoid a policy which 
provides that it shall be void if the interest be other than sole owner- 
ship, or foreclosure proceedings be begun. ‘The foreclosure referred to 
relates to mortgages and trust deeds. 


A part owner purchased the balance, and the deed was executed and left with 
an attorney for the grantee, reeiting a part payment in cash and notes 
executed for the balance. The insured died after the fire, but before 
trial. The grantor had moved away, no claim was made for the balance 
of the purchase money, but it was disputed whether the deed had been 
actually delivered or the money paid. The insured had sworn in his 
proofs of loss that he was sole owner. 


Held, That there was evidence to justify a finding that the deed had been 
delivered. 


Appeal from Circuit Court, Davidson County. 


J. J. Vertrees and J. A. Cartwricut, for Appellants. 

H. A. Luck and Rurserrorp & Rutuerrorp, for Appellee Hunter. 

R. O. Aten, for Appellee Estes. 

McAuster, J. 

These actions were commenced separately to recover on 
policies of fire insurance. The same questions being involved 
in both suits, they were consolidated in the court below, and 
heard together. The trial resulted in a verdict and judgment 


* Decision rendered, Jan. 19, 1901. 
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against each company for the sum of $1,000, the amount of its 
policy, with interest. Both companies appealed, and have 
assigned errors. The declarations allege that on the 13th of 
February, 1899, the defendant companies issued to the plaintiff, 
Kk. M. Estes, policies of fire insurance for the sum of $1,000 
each on a certain mill building, machinery, etc., known as 
“Brentwood Mills,” situated in Williamson County, Tenn. 
The policies contained a clause, “loss, if any, payable to W. 
A. Hunter, Jr., as his interest may appear.” On the Ist April, 
1899, said building, machinery, etc., were totally destroyed by 
fire, without the fault of the plaintiff. Defendant companies 
were notified of the loss, and within the time prescribed by the 
policies the plaintiff filed with defendants proofs of loss, and 
defendants, although often requested to pay said loss, have 
wholly failed and refused to do so. Defendants pleaded the 
general issue, and also following special pleas; to wit: 
“First. That at the time the insurance was applied for and 
obtained the plaintiff stated and represented to the defend- 
ants that he owned the entire interest in the property insured, 
and the policy itself contains such representation, but as a 
matter of fact the plaintiff was the owner only of an un- 
divided interest in the property, and not the whole thereof, 
which undivided interest was incumbered by a vendor’s lien in 
favor of one W. A. Hunter for $1,260.80, which is unpaid, and 
also by a trust mortgage in favor of one J. E. Vandegrift for 
$100, unpaid, whereof the defendant then had no knowledge.” 
It is further averred that the contract of insurance contains 
the following clause; to wit:— 
This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void 

* * * if the interest of the insured be other than uncon- 

ditional or sole ownership, or if the subject of insurance be 

a building on ground not owned by the insured in fee simple, 

or if, with knowledge of the insured, foreclosure proceed- 

ings be commenced, with notice given of sale of any prop- 
erty covered by the policy by virtue of any mortgage or 
trust deed. 

Defendants further aver that at the time of the issuance of 
the policy sued on, or about the 12th January, 1899, the prop- 
erty insured was incumbered by a vendor’s lien-in favor of one 
W. A. Hunter, and of which the defendant had no knowledge, 
and that on the 1st day of March, 1899, the said Hunter ex- 
hibited his bill in the chancery court of Franklin, Williamson 
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County, Tenn., to enforce or foreclose said lien against the 
property for the payment of $1,260.80 due and secured by said 
lien as aforesaid. Defendants aver that plaintiff had notice 
or knowledge of said foreclosure proceedings before the de- 
struction of the property insured, but that defendants had no 
notice thereof; wherefore defendants say said policy is utterly 
void. Plaintiff demurred to this last or third plea, the de- 
murrer was sustained, and this action of the court is assigned 
as the first error. 

It will be observed that the foreclosure proceedings men- 
tioned in the policies relate to mortgages or deeds of trust. 
But it is insisted on behalf of the company that the clause of 
the policy in question applies with equal force to proceedings 
to enforce a vendor’s lien, and that there can be no difference 
in principle, under the clause quoted, between the foreclosure 
of a vendor’s lien and the foreclosure of a mortgage or deed of 
trust. In Delahay vs. Insurance Co. (8 Humph., 684) it was 
held that a failure on the part of assured to disclose the exist- 
ence of a mortgage on the property is not a circumstance ma- 
terial to the risk, and will not avoid the policy. The reason 
given for the ruling is that a mortgage or deed of trust is only 
a security for the debt, and if the property be destroyed the 
debt remains, so that the assured has as much interest in pro- 
tecting the property as if there were no incumbrance on it. In 
the case of Insurance Co. vs. Barker (7 Heisk., 504) it was a 
condition of the policy that it should be void if the interest of 
the insured in the property be any other than the entire, un- 
conditional and sole ownership of the property for the use and 
benefit of the assured, and this be not represented to the com- 
pany. It appeared in that case there was an undisclosed 
vendor’s lien on the goods sold, but the court held that fact 
did not avoid the insurance. It was held that the equitable 
owner of property is “ the entire and sole owner,” within the 
meaning of the policy. The reasoning of the court was that if 
the existence of a lien by a regular mortgage, undisclosed, 
does not vitiate a policy, then one based merely on the reten- 
tion of title by the vendor would have no more effect. So, in 
Insurance Co. vs. Crockett (7 Lea, 725) the policy provided, as 
in this case, that “if the interest of the assured in the prop- 
erty be any other than the entire, unconditional, and sole 
ownership for the use of the assured, or if the building insured 
stands on leased ground, it must be so represented to the com- 
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pany, and so expressed in the written part of this policy; oth- 
erwise the policy shall be void.” It appeared that the assured 
only had a title bond to the premises. Held, the policy was 
not avoided, inasmuch as the failure to disclose the fact that 
the property was incumbered was not material to the risk. 
The same principles were reaffirmed by this court in Light vs. 
Insurance Co., 105 Tenn., 480. 

If, then, the existence of an undisclosed mortgage, deed of 
trust, or vendor’s lien on the property insured will not invali- 
date the insurance, we cannot perceive how, on principle, 
notice of foreclosure of the mortgage or vendor’s lien could 
have that effect, notwithstanding such a stipulation in the 
policy. Foreclosure proceedings are, of course, the remedy of 
the ‘mortgagee for nonpayment of his debt on maturity of the 
mortgage or when the same is overdue. The remedy is an in- 
cident of the mortgage, and, while the ownership of the prop- 
erty may thus be changed during the currency of the insur- 
ance, it is a result that is brought about by the existence of 
the mortgage. The fact of the existence of the mortgage, as 
we have already seen, does not vitiate the insurance. 

The next assignment is that the court erred in charging the 
jury on the subject of the equitable ownership of the property. 
The facts necessary to be stated in this connection are that 
W. A. Hunter, Jr., originally owned said. mill, and 
sold it by deed to Dobson & Roser, retaining a vendor's 
lien to secure unpaid purchase money. On the 31st August, 
1898, Dobson and wife, by deed, conveyed to the plaintiff, 
E. M. Estes, a one-third interest in said property, Estes 
assuming the payment of one-third the purchase money due 
Hunter. On October 18; 1898, Dobson and wife sold their re- 
maining one-third interest in said mill to the plaintiff, KE. M. 
Estes, the latter assuming another third of Dobson’s indebt- 
edness to Hunter. It is not disputed that these two deeds 
were executed and delivered to Estes, and the purchase money 
paid by him. It further appears that on the 30th December. 
1898, Dobson and wife and Roser and wife joined in a deed 
conveying to Estes the remaining one-third interest in the 
mill property, Estes assuming payment of balance of purchase 
money due Hunter. This last deed recites that $200 was paid 
in cash, and notes executed for the balance, and that the other 
two-thirds of said tract had been by us heretofore sold to 
said Estes by deed, which is hereby ratified and affirmed. It 
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is further recited that it was the intention of the grantors to 
transfer the whole of said tract known as the “ Brentwood 
Mills Tract.” Roser and wife signed and acknowledged this 
last deed, and left it at Esquire Roser’s office, where Dobson 
later signed and acknowledged same. It is insisted on behalf 
of defendants that this last deed was never, in fact, delivered 
by the grantors to Estes, the plaintiff, and hence the latter 
was not the sole owner of the property at the time the insur- 
ance was effected. and when the loss occurred. Estes died 
before the trial, and, in the absence of his testimony, there 
was some confusion about the delivery of the last deed. Estes 
swears in his proofs of loss that he was the owner of the en- 
tire property. Dobson testifies that the entire purchase 
money due him had been paid, and that Roser told him that 
he had sold his entire interest to Estes. Roser and wife, it 
appears, have removed from the State, and their evidence was 
not heard. Roser and wife have never filed with the admin- 
istrator of Estes any claim for unpaid purchase money. It 
appears that Estes applied for and obtained the insurance 
January 12, 1899. At that time it was conceded that he 
owned a two-thirds undivided interest in the mill property, 
and that he had contracted for the remaining one-third inter- 
est, but it is denied that the deed to this remaining one-third 
interest has ever been delivered to him. It is also shown by 
the proof that at the time Estes took out the insurance he 
told Hart, the agent, that he owned two-thirds of the mill 
property, and had contracted for the remaining one-third in- 
terest. Now, upon these facts in proof, it is assigned as error 
that the court charged the jury as follows; namely: “If you 
tind from the proof that E. M. Estes had previously purchased 
and obtained deeds to two-thirds of the property insured; that 
subsequently he contracted verbally for the purchase of the 
remaining third; that, pursuant to such verbal agreement, 
Estes paid in cash the sum of $200, with the understanding 
that the vendors would execute a deed, and deposit the same 
with an attorney, to be by him delivered to Estes as soon as 
the balance of the purchase money was paid in full; if you 
further find that said balance was paid, and the deed subse- 
quently delivered as agreed,—then, in such case, Estes would 
be the equitable owner of an insurable interest in the prop- 
erty, under the terms of the two policies, and your verdict 


should be for the plaintiff in both cases.” It is not insisted 
Vou. XXX.—41. 
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that this charge is erroneous as an abstract proposition, but 
the claim is that there was no evidence whatever that the 
deed was to be retained to be delivered upon the payment of 
the notes. It is insisted, further, that there was no evidence 
that the notes were paid or that the deed was ever delivered. 
It is true there is no direct and positive testimony that the 
notes were paid or that the deed was ever delivered, but we 
think, from the facts and circumstances already recited, the 
jury were well warranted in believing that the notes had al! 
been paid, and that the deed had been executed and delivered 
to Parham for the: vendee, Estes. 
NoTE By EpItoR oF INSURANCE LAW JouRNAL. 
The Court further found that the War Revenue Act, excluding deeds as 


evidence unless properly stamped, applied only to Federal courts. 
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COURT OF APPEALS OF NEW YORK. 
PEOPLE 


MERCANTILE CREDIT GUARANTEE CoO. 
oF NEW YorK.* 


The policy of a credit insurance company insured against loss on sales sus- 
tained through the isolvency of debtors who have assigned for the 
benelit of creditors, whether under a State statute or common law, or 
for the benefit of one creditor or for all. 


Held, That a conveyance of all his property by the debtor to secure his debts 
and its delivery, where he at once ceases business, is within the policy. 

The policy limited liability to cases where an execution on a judgment had been 
returned unsatisfied for merchandise sold during the term of the policy. 

Held, That a delay of the return until three days after the expiration of the 


policy would not of itself defeat the claim. 
Appeal from Supreme Court, Appellate Division, First de- 
partment. 


Rapuaet J. Moses and James A. Wuyte, for Appellanis. 
Courtianp V. AnaBte, for Respondent. 


O’Brien, J. 
The defendant, as its name indicates, was incorporated for 
the purpose of making contracts of insurance or indemnity 
with traders and others to protect them from loss in their 
business by reason of the failure or insolvency of their cus- 
tomers. It seems that the company itself failed and passed 
into the hands of a receiver, and two of the parties who had 


* Decision rendered, April 16, 1901. 
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been insured under its contracts presented claims to the re- 
ceiver as creditors. The receiver rejected the claims, and, 
upon a trial of the questions before a referee, there was a re- 
port that the claims were not covered by the contract or policy 
of the company. The report was confirmed, and judgment 
against the claimants entered accordingly, which has been 
affirmed at the Appellate Division by a divided court. 

There is no dispute about the facts, since they were found 
by the referee, and appear in the record, and are embraced in 
the questions certified to us by the court below. The question 
before this court involves a construction of the policy or con- 
tract which the company delivered to the claimants, and which 
the latter insist entitle them to payment from the assets in 
the hands of the receiver. It will be convenient to consider 
the two claims separately, since the policies and the condi- 
tions governing the rights of the parties are different. The 
claim of the Winsted Hosiery Company amounts to $364.24, 
made up of three distinct items, or debts, due the claimant 
from three different customers for goods sold; namely: One 
Getz, $101.70; one Moses, $176.14; and Robie & Co., $86.40. 
The two former debtors are in Texas, and the latter in Illinois. 
By the terms of the policy the defendant, in consideration of 
ninety dollars, insured the hosiery company 

To an amount not exceeding three thousand dollars against 

loss sustained by reason of the insolvency of debtors owing 

the insured for merchandise usually dealt in, sold and de- 
livered in the regular course of business. 

The policy contains numerous conditions and stipulations 
which qualify the general obligation of the insurer, but we are 
now concerned with only one of those conditions, which was 
as follows :— 

The term “loss sustained by insolvency of debtors” is 
agreed to mean losses upon sales made by the insured to 


debtors who have made a general assignment for the benefit 
of their creditors. 


The question, therefore, is whether, upon the facts found, 
the three debtors named, to whom the insured sold goods, and 
who failed, made a general assignment for the benefit of their 
creditors, within the fair meaning of this provision of the de- 
fendant’s policy. They did make written transfers, respec- 
tively, of substantially all their property to pay or secure 
debts, and the question certified is whether either of the three 
instruments appearing in the record constitutes a general as- 
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signment, within the meaning of the policy, “ when, at the 
time of their respective execution, the property severally de- 
scribed therein constituted substantially all the property of 
the respective debtors, and was at once delivered, and the 
respective debtors thereupon at once ceased to do business.” 

before proceeding to answer the question, it would seem to 
be necessary to inquire with respect to the scope, purpose, and 
meaning of the policy under which the claim is made. It 
should be interpreted in such a way as to accomplish the gen- 
eral purpose in view, and at the same time give effect to all 
the conditions according to their fair and reasonable meaning. 
It would be very difficult, indeed, for any business man to de- 
termine the effect of all the conditions that appear in the 
poley in question, but not very difficult to ascertain what the 
claimants had the right to understand by the condition that 
we are now concerned with. The purpose was to indemnify 
the claimant from loss by insolvency of such debtors as had 
made a general assignment for the benefit of creditors. The 
claimant has sustained the loss, since an assignment has been 
made. The assignment or transfer in each case was for the 
benefit of creditors or a creditor, aid it is general in the sense 
that it embraced substantially all the property that the debtor 
had. The assignee in each case went into possession, and the 
assignor ceased to do business. The debtor owing the claim- 
ant thereby lost the title, possession, and dominion over all he 
had, and thereby became disabled to pay any one else. It 
would seem to be reasonable in such a case to conclude that 
the claimant had sustained a loss by reason of the insolvency 
of a debtor who had made a general assignment, within the 
fair meaning of the policy. 

The contract in question was prepared by the defendant, 
and intended for use, not in any particular State or locality, 
but throughout the country generally. The local law of any 
State with respect to its construction is not to govern. Each 
State may have laws and statutes of its own that govern gen- 
eral assignments for the benefit of creditors, but these terms 
are not used in the policy in question in any statutory or local 
sense. When the defendant indemnified against insolvency of 
debtors who had made a general assignment for the benefit of 
creditors, the contract is not to be interpreted technically, but 
the language must be held to mean what the words import to 
the commercial world. Hence, the character of the instru- 
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ment or the nature of the transaction must be determined by 
the effect it has upon the debtor in the business community, 
and not by the name which the parties see fit to give to it. It 
may be a statutory assignment, a mortgage, a confession of 
judgment, or some other contrivance, the purpose and effect of 
which is to dispose of all the debtor’s assets and disable him 
from paying his debts. In such cases the loss is fairly within 
the scope of the indemnity secured to the insured by this 
policy. It is the completeness of the transfer and its effect 
upon the debtor in business, and not the name or form of the 
instrument or transaction, that gives it character. Any 
transfer by a trader or merchant of all his stock and business, 
when it covers substantially all his property, may be an as- 
signment, within the meaning of the policy, in spite of its form 
or the name given to it: Brown vs. Guthrie, 110 N. Y., 441; 
Britton vs. Lorenz, 45 N. Y., 51; Dana vs. Lull, 17 Vt., 390; 
Kendall vs. Bishop, 76 Mich., 634; White vs. Cotzhausen, 129 
U. S., 329. In case of ambiguity or uncertainty concerning 
the meaning of conditions in contracts of this character, that 
meaning is to be adopted which is most favorable to the as- 
sured: Allen vs. Insurance Co., 85 N. Y., 473. That rule is 
justly applicable to the words used in the policy in question 
when there is nothing to show that they were used in any nar- 
row, special, or local sense. We think, therefore, that the 
three instruments described in the question certified were gen- 
eral assignments, within the meaning of the policy. This 
proposition will be made clearer by a brief reference to each 
of the instruments. The transfer by Getz, one of the debtors 
of the claimant, was made on the 20th day of April, 1896, in 
Texas. On its face it assigns and transfers to a trustee 
named all his stock of goods, including fixtures and furniture 
of all kinds in his store, in trust for the benefit of creditors. 
The trustee is directed to sell the property, and, after deduct- 
ing the expenses of executing the trust, to distribute the pro- 
ceeds among a list of creditors named. The instrument is 
duly acknowledged and recorded. If we were disposed to hold 
—as we are not—that the general assignment referred to in 
the policy is the statutory assignment for the benefit of cred- 
itors known to the laws of this State, it would be difficult to 
show wherein this instrument is in any substantial sense de- 
fective. The instrument made by Moses in the same State 
bears date October 18, 1896, and is in the same form substan- 
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tially. It assigns to a person named all his stock, fixtures, and 
store furniture in trust for the benefit of a long schedule of 
creditors named, with directions to sell and distribute. The 
trust was accepted by the trustee, and the instrument is ac- 
knowledged and recorded. At the close of the instrument, 
however, is the statement that it is “intended as a mortgage.” 
This statement does not change the character of the trans- 
action in the least. To hold otherwise would be to sacrifice 
substance to mere names and words. It could not very well 
be a mortgage in any legal or proper sense. The assignor did 
not owe the assignee any debt, and, consequently, the latter 
could not well be a mortgagee in the ordinary sense. If it 
was a mortgage at all, it was a trust mortgage,—that is, for 
the benefit of creditors; and I am unable to perceive any dif- 
ference between that kind of a trust and any other. 

The third instrument, made by Mrs. Robie in the State of 
Illinois on the 22d of December, 1896, is undoubtedly in form 
a chattel mortgage, but it does not follow that it is not also a 
general assignment, within the meaning of the policy. It con- 
veyed to a person named all the stock of merchandise in the 
store in the broadest terms, including fixtures, furniture, dy- 
namos, lamps, and even the horse, wagon, and harness used in 
the business. This was stated to be as security for over $30,- 
000 in notes bearing even date with the mortgage, all payable 
in different sums at different times, but all within six months, 
with the usual unsafe clause. We have also the fact stated 
in the question that the assignor or mortgagor gave up the 
possession and went out of business, and that the transter 
covered substantially all of her property. This transaction is 
none the less a general assignment, within the meaning of the 
policy, because it was made to take the form of a mortgage. 
The transfer was general, since it covered all the assignor had. 
The fact that it was for the benefit of one creditor instead of 
all, only adds to the completeness of the insolvency. It had 
all the effect upon the debtor and her creditors that a general 
assignment for the benefit of creditors in the strictest statu- 
tory sense could have, and so we think it is a general assign- 
ment, within the fair meaning of the policy. It follows that 
the claims of the hosiery company, which have been described, 
should have been allowed. A general assignment, within the 
meaning of the policy, may be for the benefit of a single cred- 
itor or all. It may be in the form prescribed by State stat- 
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utes, or an assignment at the common law. The form of the 
transaction is not so material as the result, when it operates 
to devest the debtor of substantially his entire property, and 
closes out his business. Such a transfer means insolveney, 
within the fair scope of the indemnity: Wheel Co. vs. Field- 
ing, 101 N. Y., 504; Tiemeyer vs. Turnquist, 85 N. Y., 516; 
Knapp vs. McGowan, 96 N. Y., Vanderpoel vs. Gorman, 
140 N. Y., 563. 

The other claim was presented by the Daniel Forbes Com- 
pany of Chicago under a different policy, involving the mean- 
ing of other conditions. The general purpose expressed is the 
same as in the policy just considered, and it expired on the 
30th of April, 1897. The claim was rejected on the ground 
that it had not accrued within the life of the policy. It 
amounts to $441.97, for goods sold to an insolvent debtor, and 
it is claimed that the following conditions of the policy ex- 
clude it from sharing in the assets held by the receiver:— 


S. 
193 


(1) Only such amounts as are actually owing by an in- 
solvent debtor to the insured at the date of his insolvency 
shall be taken into the calculation of losses under this 
policy, and only when the said debtor has made a general 
assignment for the benefit of his creditors, or has been de- 
clared insolvent in legal or judicial proceedings, or an execu- 
tion has been returned unsatisfied on a judgment obtained 
against him by the insured, or some other creditor, for mer- 
chandise sold to said debtor during the period covered by 
this policy, provided said execution has not been returned 
after the appointment of a receiver or trustee of the prop- 
erty of the debtor. (2) This policy shall expire on the 30th 
of April, 1897, and any loss by reason of the insolvency of 
any debtor after said time shall not be provable hereunder. 
(5) Final verified proofs of loss must be presented to the 
company within sixty days after the expiration of the policy, 
and no loss is payable unless included in such proofs sub- 
mitted within that period. Losses to be adjusted and paid 
Within sixty days after final proofs. 

The claimant’s debt was for goods sold, and judgment was 
recovered thereon, and execution issued twelve days before 
the poliey expired, but the execution was not returned un- 
satisfied till three days after.—that is, on May 3, 1897,—and 
the question certified to us is: “ Did the return of the execu- 
tion unsatisfied * * * on May 3, 1897, constitute it an in- 
solvent debtor, for which the * * * company was liable 
under the terms of the Daniel Forbes policy?” I think that 
this claim is fairly within the indemnity provided by the 
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policy. (1) The conditions require that the judgment be ob- 
tained “ for merchandise sold to said debtor during the period 
covered by this policy.” That condition is satisfied by the 
facts of this case. (2) Any loss by reason of the insolvency of 
the debtor after the expiration of the policy is not provable. 
That means that the loss and the insolvency must occur within 
the year covered by the policy. Both facts did occur within 
that time in this case. (3) There is no express limitation in 
the policy with respect to the time when the execution is to be 
returned, except that it must not be returned “after the ap- 
pointment of a receiver or trustee of the property of the 
debtor.” That did not happen in this case. (4) The only 
limitation in the policy concerning the return of the execution 
is implied in the condition that final verified proofs of loss 
must be presented within sixty days after the policy expires, 
and no loss is payable unless included in such proofs submitted 
within that time. It may be possible that, unless the execu- 
tion is returned within the sixty days limited for presenting 
final proofs, the insured will not be able to make proof of his 
claim. But in this case the return was made within three 
days after the policy expired, so that the insured could and 
did present the claim in his proofs. To sustain the decision 
under review it is necessary to hoid that not only must the 
goods be sold within the life of the policy, and the judgment 
rendered and execution issued, but that it must be returned 
unsatisfied within that time, which is one year; and that, too, 
when there is no language in the policy or in the conditions 
which would warrant such construction. It would reverse 
the legal rule for the interpretation of such conditions, and 
require us to hold that they are not to be construed liberally 
in favor of the insured, but strictly against him, by importing 
into the contract words that the parties have not used. The 
return of the execution does not constitute the main fact of 
insolvency, but is simply evidence of that fact; and if the in- 
sured, when presenting his proofs of loss within the time 
stipulated, can show that it has then been returned, that is a 
compliance with the terms of the policy: Slomau vs. Guar- 
antee Co., 112 Mich., 258. The contention that the goods must 
be sold, judgment recovered, and execution issued and re- 
turned unsatisfied, all within the vear, would defeat, in most 
‘ases, every purpose of the insured in entering into the con- 
tract, and destroy all benefits to be derived by him under it. 
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The sheriff in this State has sixty days within which to return 
the process, and, perhaps, in other States, even a longer time, 
and, if the insurer can be held only on such judgments and 
executions as have been returned unsatisfied within the year 
when the goods are sold, the indemnity to the insured is a de- 
lusion. It is very clear that no such construction should be 
adopted unless the language employed admits of no other. 
When the conditions of this policy are carefully read, it will 
be seen that such an extreme and destructive stipulation is 
not to be found. No language has been employed to limit the 
liability of the insurer to debts upon which an execution has 
been returned unsatisfied within the year, and that propo- 
sition comprehends the whole question. Such a limitation 
cannot be based upon conditions that are obscure or of doubt- 
ful meaning: Wadsworth ys. Tradesmen’s Co., 182 N. Y., 540. 

I cannot perceive that the case of Talcott vs. Insurance Co. 
(9 App. Div., 433, 41 N. Y., Supp., 281), affirmed in this court 
without opinion (163 N. Y., 577), has any bearing upon the 
questions now before us. That action was against another 
company upon a very different instrument. That case turned 
upon a condition in the contract to the effect that the insurer 
should not be liable for any losses of which it did not receive 
notice during the life of the policy. The present appeal in- 
volves no such question. What must be found in the present 
policy in order to sustain the decision below is a plain condi- 
tion that the insurer will not be liable for any losses unless an 
execution is returned unsatisfied before the date of the expira- 
tion of the policy. No such condition can be found in the in- 
strument. The condition is that the insurer is not to be liable 
for any loss not included in proofs of loss to be presented 
within sixty days after the policy expires. 

Our conclusion, therefore, is that the claims presented to 
the referee, and here discussed, should have been allowed, the 
questions certified should be answered in the affirmative, the 
order of the Appellate Division and the Special Term should 
be reversed, with costs, and the case remanded to the special 
term for a further hearing. 

Parker, C. J., and Haight, Vann, and Landon, JJ., concur. 
Bartlett and Martin, JJ., concur, except as to the claim of the 
Forbes Company, as to which they dissent. Execution should 
be returned within the life of the policy. 

Ordered accordingly. 
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Supreme Court of Montana. 


SUPREME COURT OF MONTANA. 


ACKLEY 
vs, 


PHENIX INS. CO. or BROOKLYN, N. Y.* 


Under the code of Montana a general allegation of performance of policy 
conditions sufficiently alleges compliance with a stipulation regarding 
arbitration. 

A policy provision forbidding the keeping of benzine and gasoline, any usage 
of trade to the contrary unless consent is indorsed on the policy, does not 
invalidate the policy where such articles are usually kept for sale in drug 
stores and the policy insures ‘‘ articles usually kept for sale in retail drug 
stores,” though consent is not indorsed. 


Where there was no evidence that a previous loss had not been adjusted or 
paid, it was not error to allow a recovery without deduction from the 
proofs of loss of such prior loss. 


Appeal from District Court, Cascade County. 


Brapy & Freeman, for Appellant. 
Jas. Donovan and W. W. McConnett, for Respondent. 


Pigort, J. 

This was an action to recover $2,650 on two policies of in- 

. 1 e. *(¢ 
surance issued by the defendant to the plaintiff upon 

Her stock of drugs, oils, paints, glass, fancy articles, patent 

medicines, wall paper, liquors, and other articles usually 

kept for sale in retail drug stores, 
And 

Her store furniture and fixtures, including counters, shely- 

ing, and showcases, 
And 

Her one-story frame, shingle-roof building occupied as a 

drug store, situate on the premises of the assured, in the 

town of Sand Coulee, Cascade County, Mont. 

The policies insured the plaintiff to an amount not exceeding 
$1,560 upon her stock of merchandise and fixtures, and to an 
amount not exceeding $1,000 on the building. The complaint 
states that the plaintiff was the owner of the property in 
sured; that the defendant issued the policies, which are 
pleaded by copy; that on the 4th day of February, 1897, the 
property was totally destroyed by fire, and at the date of the 


* Decision rendered, April 15, 1901. 
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loss was of the actual cash value of $4,600; that plaintiff’s 
loss under the policies was $2,650; that the plaintiff, imme- 
diately after the loss, and more than sixty days prior to the 
commencement of the action, notified the defendant thereof, 
and furnished it with written proof of the loss; that the plain- 
tiff has duly performed all the conditions on her part to be 
performed; that the sum of $2,650 is due and unpaid from the 
defendant to the plaintiff; and that the defendant refuses to 
pay that or any other sum. In its answer the defendant de- 
nies the plaintiff's ownership of the property, and alleges that 
the property was nominally conveyed to the plaintiff for the 
use and benefit of one McCann, who was at all times the sole 
owner; that the actual cash value of the personal property 
destroyed was not in excess of $100, and that the building, at 
the time of the fire, did not exceed in value the sum of $200; 
that in August, 1896, a partial loss occurred under one of the 
policies, by a fire which destroyed some of the goods described 
therein, which loss was adjusted, and plaintiff paid thereon 
$94.06, and that such payment was made to the plaintiff with- 
out any knowledge on the part of the defendant at that time 
that plaintiff was not the real owner of the property, and that 
the liability, if any, under one of the policies, had thereby 
been reduced to the extent of $94.06. The defendant denies 
that the plaintiff duly performed all the conditions on her part 
to be performed, as imposed by the terms of either policy, 
specifying that the failure consisted in this: that she know- 
ingly kept in stock in the building insured during the lifetime 
of the policies, and had therein at the time of the fire, a con- 
siderable quantity, consisting of between five and ten gallons 
of gasoline, and between five and ten gallons of benzine, also 
a considerable quantity of ether, contrary to the express pro- 
_ Visions and terms of the policies, by reason of which the risk 
was largely increased to the defendant, and whereby the plain- 
tiff rendered void the policies. Defendant also pleaded that 
the policies provided that the company should not. in any 
event, be liable for an amount greater than three-fourths of 
the cash market value of the property at a time immediately 
preceding the loss or damage by fire. The contents of the 
pleadings need not be further stated. By consent the cause 
was sent to C. H. Benton, Esq., as referee. He found the is- 
sues for the plaintiff, and reported a judgment for $2,650 
against the defendant. In accordance with the report, judg- 
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ment was entered, and from it, aud an order refusing a new 
trial, the defendant appeals. 

1. The first point urged by the defendant is that the com- 
plaint does not state facts sufficient to constitute a cause of 
action. Counsel argues that it does not appear from the 
policies or from the facts alleged in the complaint that the 
defendant assumed any obligation towards the plaintiff which 
it failed to perform. Each policy contains the following :— 

This company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage occurs. 
and the loss or damage shall be ascertained or estimated 
according to such actual cash value, with preper deduction 
for depreciation, however caused, and shall, in no event, ex- 
ceed what it would then cost the insured to repair or replace 
the same with material of like kind and quality. Said as- 
certainment or estimate shall be made by the insured and 
this company, or, if they differ, then by appraisers. as here- 
inafter provided; and, the amount of loss or damage having 
been thus determined, the sum for which this company is 
liable pursuant to this policy shall be payable sixty days 
after due notice, ascertainment, estimate, and satisfactory 
proof of the loss have been received by this company in ac- 
cordance with the terms of this policy. * * * In the 
event of disagreement as to the amount of loss, the same 
shall, as above provided, be ascertained by two competent 
and disinterested appraisers, the insured and this company 
each selecting one, and the two so chosen shall first select 

a competent and disinterested umpire. The appraisers to- 

gether shall then estimate and appraise the loss, stating 

separately sound value and damage, and, failing to agree, 

‘shall submit their differences to the umpire; and the award 

in writing of any two shall determine the amount of such 

loss. * * * No suit or action on this policy for the 
recovery of any claim shall be sustainable in any court of 
law or equity until after full compliance by the insured with 

all the foregoing requirements. * * * 


Counsel says that, under these provisions, the complaint 
must state either that there was an appraisement or award, 
or that a submission to appraisement was waived or prevented 
by the defendant. Assuming that the complaint must, in sub- 
stance, contain the statements which the defendant asserts 
have been omitted, we are clearly of the opinion that, in this 
regard, the complaint is not obnoxious to the objection now 
interposed, for the plaintiff therein alleges that she had duly 
performed all the conditions of the contracts on her part. 
Section 746 of the Code of Civil Procedure declares that in 





1901.] Ackley vs. Phenix Ins. Co. 653 


pleading the performance of conditions precedent in a con- 
tract it shall not be necessary to state the facts showing such 
performance, but it may be stated generally that the party 
duly performed all the conditions on his part, and, if such al- 
legation be controverted, the party pleading performance gen- 
erally must, on the trial, establish the facts. The plaintiff in 
this case chose to avail herself of the privilege granted by this 
section, and the defendant did not by its answer controvert 
the allegation, except with respect to the keeping by the plain- 
tiff of certain prohibited articles in the insured building. We 
remark, in passing, that the defendant misapprehends the 
scope of the allegation that the plaintiff had duly performed 
all the conditions upon her part. It was not necessary for her 
to plead in the complaint that she had not kept the articles 
prohibited, and, hence, that she had not done so was not, as 
matter of pleading, the performance of a condition precedent. 
The allegation of due performance included the performance 
of conditions precedent only, and that she kept the articles 
forbidden was matter of affirmative defense, and no part of the 
statement of the plaintiff's cause of action. Without consid- 
ering what effect a denial by the defendant of any liability 
might have upon the arbitration and award clauses, without 
considering whether the complaint states a denial by the de- 
fendant of any liability, and without deciding whether such 
denial, if pleaded, would obviate the necessity of alleging com- 
pliance with the arbitration clauses, suffice it to say that the 
defendant, by failing to deny, admitted that the plaintiff com- 
plied with the requirements of the policies touching arbitra- 
tion and award. 


2. Each policy declares that the defendant insures the 


plaintiff against loss or damage by fire, “ except as hereinafter 
provided,” and contains, among others, the following printed 
provisions :— 


This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void * * * 
if (any usage or custom of trade or manufacture to the con- 
trary notwithstanding) there be kept, used, or allowed on 
the above-described premises, benzine, * * * _ ether, 
* 


* * gasoline. * * * This policy is made and ac- 


cepted subject to the foregoing stipulations and conditions, 
together with such other provisions, agreements, or condi- 
tions as may be indorsed hereon or added hereto; and no 
officer, agent, or other representative of this company shall 
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have power to waive any provision or condition of this 
policy except such as, by the terms of this policy, may be the 
subject of agreement indorsed hereon or added hereto, and 
as to such provisions and conditions no officer, agent, or 
representative shall have such power, or be deemed or held 
to have waived such provisions or conditions, unless such 
waiver, if any, shall be written upon or attached hereto; nor 
shall any privilege or permission affecting the insurance 
under this policy exist or be claimed by the insured unless 
so written or attached. 

The provisions quoted appear and are part of the printed 
forms upon which the policies were made out. The descrip- 
tion of the subject-matter of the risk, specified as plaintiff's 
“ stock of drugs, oils, paints, glass, fancy articles, patent medi- 
cines, wall paper, liquors, and other articles usually kept for 
sale in retail drug stores,” is typewritten, and was attached to 
the policies in the places left for the insertion of the descrip- 
tion. The defendant averred that the plaintiff, contrary to 
the terms of the policies, kept in stock gasoline, benzine, and 
ether. At the trial it was shown that when the fire occurred 
there were in stock four pounds of ether, five gallons of ben- 
zine, and not more than ten, nor less than five, gallons of gaso- 
line. The defendant insists that there was no evidence tend- 
ing to prove that ether, benzine, and gasoline are articles 
usually kept for sale in retail drug stores; but we are satisfied 
that the evidence did tend to prove that the three articles 
named are usually kept for sale in retail drug stores, and that 
the plaintiff kept them for that purpose. The testimony of 
the witness, McCann, was manifestly to that effect, although 
the question propounded to him upon the subject, if consid- 
ered apart from the context, is not free from ambiguity. No 
effort was made to show that the articles were kept in exces- 
sive quantities. Under the evidence, the referee was justified 
in finding that gasoline, benzine, and ether are articles usually 
kept for sale in retail drug stores. Did the keeping of these 
by the plaintiff for that purpose avoid the policies? We are 
of the opinion that it did not. The provisions quoted did not 
constitute an absolute prohibition against the keeping of ben- 
zine, ether, or gasoline. In its printed part each policy de- 
clares, in effect, that, unless otherwise provided by agreement 
indorsed thereon or added thereto, it shall be void if thee 
be kept benzine, ether, or gasoline, notwithstanding the 
fact that any usage or custom of trade or manufacture 
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may permit them, or any of them, to be kept; and 
each policy is declared to be made and accepted subject to 
this stipulation and ‘condition, together with such other pro- 
visions, agreements, or conditions as may be indorsed thereon 
or added thereto. In accordance with the terms of the printed 
part of each policy there was added an agreement in writing 
by which the defendant insured, and the plaintiff accepted 
insurance upon, articles usually kept for sale in retail drug 
stores. This agreement is in no wise repugnant to the inhi- 
bition against the keeping of benzine, gasoline, or ether, for 
the keeping of these articles is prohibited unless the parties 
otherwise agree. They did otherwise agree, and the agree- 
ments must be held to be agreements attached to the policies 
“which removed the exemption from liability which would 
otherwise have existed:” Yoch vs. Insurance Co. (111 Cal., 
503), and authorities there cited; and cases cited in note to In- 
surance Co. vs. Lenheim, 33 Am. Rep., 781. The true meaning 
of the prohibitory provisions seems to be that the keeping of 
any of the articles named, though kept in accordance with the 
usage or custom of trade or manufacture, will avoid the 
policy, unless an agreement be attached to the policy provid- 
ing otherwise; a paraphrase of the provisions being: In the 
absence of an agreement, attached to, or indorsed on, the 
policy, by which gasoline, benzine, and ether are permitted to 
be kept, the keeping of these articles will render the policy 
void, notwithstanding the fact that, by the usage or custom 6f 
trade or manufacture, such articles may be kept. The provi- 
sion was designed to prohibit under all circumstances, save 
when an agreement to the contrary is indorsed on, or attached 
to, the policy, the keeping of the articles named. There is, 
upon the face of the policy, no conflict or repugnancy between 
its different provisions, nor do we think that the evidence dis- 
closes any repugnancy. The written parts of the policies de- 
scribed the subject of the risk as articles usually kept for sale 
in retail drug stores, and the evidence discloses that gasoline, 
benzine, and ether fall within the description. These articles 
were covered by the insurance so long as they remained in the 
stock of goods; hence the defendant agreed to except them 
from the qualified or conditional inhibition, and to permit 
them to be kept by the plaintiff without thereby avoiding the 
policies. In promising to insure, aud in insuring, articles 
usually kept for sale in retail drug stores, the defendant must 
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be presumed to have known that gasoline, benzine, and ether 
were so kept (the evidence proving that they were), and that 
they were, or might be, kept by the plaintiff, and, conse- 
quently, that its policies covered, or might cover, them. 
Whether these articles were usually so kept was, of course, a 
question of fact, to be determined upon evidence. The de- 
fendant, by writing into the policy the subject-matter of the 
risk; to wit: “articles usually kept for sale in retail drug 
stores,” must be deemed to have intended thereby to insure all 
such articles as are usually kept for sale in such stores, and 
this agreement must be held to be an agreement added to the 
policy: Yoch vs. Insurance Co., supra. Counsel for the de- 
fendant contends that, under section 2206, of the Civil Code, 
the provisions of the policies prohibiting the keeping of ben 
zine, gasoline, and ether cannot be ignored, and that, since 
they were left in the policies as parts of the contracts, they 
must be given effect if reasonably practicable. He argues 
that this can be done by construing the policies to mean that 
the plaintiff could keep all things, other than the prohibited 
articles, which are usually kept in retail drug stores, but that 
she could not keep the prohibited articles. The views which 
we have expressed dispose of this suggestion. We add, how 
ever, that the interpretation for which counsel contends is 
based upon an assumed repugnancy, and, if adopted, would 
destroy, in part, the written agreement, which must prevail 
over any printed agreement repugnant thereto. It would be 
in disregard, also, of section 2217 of the Civil Code, for the 
reason that, if effect were given to the printed clause which is 
asserted to be repugnant to the written one, the general intent 
and purpose of the contract, viewed as a whole, would be sub- 
ordinated to the printed clause assumed to be repugnant. 
The conclusion seems to be irresistible that the defendant in 
tended to insure the plaintiff against loss or damage by fire of, 
or to, articles kept by the plaintiff in her drug store, including 
gasoline, benzine, and ether, and that the intention of the 
plaintiff was to have these things covered by the policies. 
Much of the brief in behalf of the defendant is devoted to an 
argument by which it is sought to be shown that the plaintiff 
failed to prove by competent evidence how much, if any, dam- 
age she sustained by the loss of the property, and that the 
evidence is insufficient to justify the finding that three-fourths 
of the cash value of the property was the sum of $2,650. Care- 
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ful and repeated examinations of the evidence satisfies us that 
the witnesses were qualified to testify touching the value of 
the property destroyed, and that the evidence sustains the 
findings, both express and implied. 

4, It is contended that the referee erred in not permitting 
proper cross-examination of the witness, McCann, in respect 
of his interest in the insured property and the result of the suit. 
One of the questions propounded had a double aspect, and we 
think there was no error committed in ruling it out upon that 
ground. Proper questions, however, were put, and the cross- 
examination in the particular adverted to was unduly re- 
stricted; but the error became nonprejudicial by subsequent 
testimony from the same witness on cross-examination, cover- 
ing substantially the material matter which, by proper ques- 
tions, was sought to be elicited on the former cross-examina- 
tion. 

5. The only remaining specification of error which deserves 
mention is that the findings and judgment are for the full 
amount of the face of the policies, without deduction on ac- 
count of a prior fire, which consumed part of the insured prop- 
erty, and for which proof of loss had been made by the plain- 
tiff. Although the defendant, in its answer, averred that a 
part of the property insured had been destroyed by a fire in 
August, 1896, and that the loss thereby was adjusted, and 
$94.06 paid to her by the defendant, there was nothing shown 
upon the trial with respect to the amount of the loss, or what 
sum, if any, was paid. It appeared incidentally, that there 
was a fire in August, 1896, which destroyed some of the prop- 
erty, and that the plaintiff made proof of loss. Further than 
this the evidence is silent. It is obvious, therefore, that the 
position of the defendant is untenable. 

The judgment and the order denying the motion for a new 
trial are affirmed. Affirmed. 

Brantly, C. J., and Milburn, J., concur. 
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Supreme Court of Pennsylvania. 


SUPREME COURT OF PENNSYLVANIA. 


MOORE 
v8. 


NIAGARA FIRE INS. CO. oF NEw York.* 


The policy provided that it should be void if the building ‘‘be or become 
vacant or unoccupied, and so remain for ten days without consent.” ‘The 
building was new and known by the agent to be unoccupied when in- 
sured. It was described as “ occupied as a dwelling.” Afterwards it was 
occupied, but subsequently became vacant and remained so more than ten 
days. 

Held, That the misdescription ‘‘as occupied” was immaterial. 

Held, That the original vacancy did not affect the contract, but such vacancy 
did not waive the stipulation against a subsequent vacaucy which worked 
a forfeiture. 


Appeal from Court of Common Pleas, Berks County. 


The opinion of the court below is as follows:— 

Under the pleadings and the charge of the court, the verdict 
must be taken to establish the facts that, at the time the in 
surance was placed, the building (a new dwelling house built 
to be sold, and never before tenanted) was, to the knowledge 
of defendant’s agents, and, therefore, to its knowledge, unoc- 
cupied; that no question of its occupancy, present or future, 
was raised between the parties, as affecting the contract; that 
plaintiff took the policy as prepared by defendant’s agents, 
without reading it, and believing it to accord with his agree- 
ment with them; that the building remained unoccupied for 
more than ten days thereafter; that after being occupied for 
some months it became again vacant, and so remained for 

‘more than ten days, until destroyed by fire. The pleadings, 
the charge and the verdict being matters of record, these facts, 
together, of course, with the tenor of the policy sued upon, 
appear by the record, and are, therefore, to be considered in 
connection with, and as if incorporated in, the point reserved: 
Manufacturing Co. vs. Reilly, 187 Pa., 526. The provision re- 
lied on by defendant is this: 
This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if 
* * * a building herein described, whether intended for 





* Decision rendered, April 1, 1901. 
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occupancy by owner or tenant, be or become vacant or un- 

occupied, and so remain for ten days; 
The misdescription of the building in the policy as “ occupied 
as dwelling ” being of no importance as affecting the validity 
of the policy: Landes vs. Insurance Co., 190 Pa., 536, 542; Mul- 
len vs. Insurance Co., 182 Pa., 150, 155; Dowling vs. Insurance 
Co., 168 Pa., 234, 239; Shanahan vs. Insurance Co., 6 Pa. Super. 
Ct., 65. It will be observed that the provision quoted predi- 
cates the avoidance of the insurance upon either of two con- 
ditions; (a) The property being vacant, and so remaining for 
ten days; or (b) its becoming vacant after being occupied, and 
then remaining vacant for ten days. The former has reference 
to a state of things presently existing when the policy is is- 
sued, and continuing thenceforth without interruption. The 
latter, as is said in Haight vs. Insurance Co. (92 N. Y., 51, 54), 
“assumes a policy already existing and valid in its inception,” 
and refers to a vacancy commencing in the future. It is a 
mistake, however, to suppose that the condition (a) undertakes 
to avoid the insurance simply because the building is unoccu- 
pied when insured. On the contrary, it contemplates that 
possibility as consistent with the attaching of the policy. In 
order to come within the operation of the condition, there 
must be both a present vacancy and a continuance thereof for 
ten days. This interpretation is required by a “ fair gram- 
matical construction of the language of the clause” (England 
vs. Insurance Co., 81 Wis., 583), and the rule that, unquestion- 
able as it is that an insurance contract is to be enforced ac- 
cording to its true spirit, “its meaning must be obvious and 
require no straining in order to provoke a forfeiture:” Wood- 
ruff vs. Insurance Co., 83 N. Y., 133,144. The effect of the pro- 
vision being as stated, there is no relevancy to this case in the 
decisions which say that where an insurance company insures 
a vacant property, knowing or not caring that it is vacant, a 
clause in the policy avoiding the insurance if the property be 
vacant must be deemed waived and the company held estopped 
from taking advantage of it (Short vs. Insurance Co., 90 N. 
Y.,16; Bennett vs. Insurance Co., 106 N. Y., 243; Williams vs. 
Insurance Co., 50 Iowa, 561; Insurance Co. vs. Kranich, 36 
Mich., 289), or in those which, basing themselves upon such 
decisions, treat the provision in this policy as identical in 
effect with the clauses there passed.upon: Insurance Co. vs. 
Brown (Kan. App.); Rochester Loan & Banking Co. vs. Lib- 
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erty Ins. Co. (Neb.); Insurance Co. vs. Frederick (Neb.). Nor, 
again, are those cases of any persuasive value which deal with 
nonoccupancy clauses not limiting the period of vacancy; for 
the absence of such limit seems to be a material element in 
determining their effect, and the extent of the waiver implied 
in the insurance of an unoccupied building. ‘Says Andrews, 
J., (in Bennett vs. Insurance Co., at page 250, 106 N. Y.): “If 
the contract contains no provision limiting the vacancy, 11 
may continue during the whole time of the policy, and the pre- 
mium presumably covers the risk. The condition [there] in 
question imposes no obligation upon the owner of a dwelling 
house, insured as vacant property, to occupy it for any period 
during the running of the policy,” etc.; thus implying that the 
fixing of such a limit might be attended with a different result, 
—the result, indeed, approved in England vs. Insurance Co., 
supra; viz.: an obligation on the part of the insured to occupy 
the property within the period limited, and a forfeiture of the 
insurance in the event of its not being so occupied. It is true 
that the ruling in Devine vs. Insurance Co. (82 Wis., 471), ig- 
noring this distinction, is to the contrary. But, though not 
explicitly overruled (for it is not poticed at all) in the later 
decision of the same court, it certainly can no longer be re- 
garded as of any weight. In reason and common sense there 
seems to be abundant justification for the distinction. Where 
a‘company, with its eyes open, insures unoccupied property, 
and takes the premium fixed by itself, the insertion of a stipu- 
lation in the policy that the insurance shall be void if the 
property is what it is, looks very like an attempt to perpetrate 
a fraud. At any rate, it is a stipulation which must be re- 
jected in the interpretation of the contract, not upon the basis 
of its re-fformation by parol evidence (Walton vs. Insurance 
Co., 116 N. Y., 322), but under the familiar rule established in 
this State by the decisions in Barnhart vs. Riddle (29 Pa., 92), 
and a multitude of cases following its lead, that evidence to 
explain the subject-matter of a written contract is always re- 
ceivable, together with the equally settled principle that every 
contract must be construed by applying its language to the 
thing about which the parties were contracting (2 Pars., Cont., 
p. “517; Mining Co. vs. Jones, 108 Pa., 55, 56; Doster vs. Zinc 
Co., 140 Pa., 147, 150), and in the light of the circumstances 
surrounding the making of the contract and affecting its sub- 
ject-matter (McKeesport Mach. Co. vs. Ben Franklin Ins. Co., 
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173 Pa., 53, 57), and illustrating the objects to be accomplished: 
Allison’s Appeal, 77 Pa., 221, 226; Richardson vs. Clements, 
89 Pa., 503, 505; Manufacturing Co. vs. Reilly, 187 Pa., 526, 
534, 538, 5389. And if the avoidance of the insurance is predi- 
cated upon the existence of a vacancy, without anything more, 
—not a vacancy continuing for so and so long, but the bare 
fact that the building is or becomes vacant, when in point of 
fact it was insured as a vacant building, so that if the pro- 
vision is enforced the policy must be regarded as void ab 
initio— it necessarily follows that it must go by the board as 
a whole, because to deny it the effect of destroying the policy 
from its inception, and vet permit it to stand to the extent of 
avoiding the insurance if the vacancy be continued beyond a 
period the court might deem reasonable, would be not to con- 
strue a contract made by the parties, but to make a new one 
for them, which is a thing the court will not do: Weaver vs. 
Shenk, 154 Pa., 206, 208. Such a stipulation being thus wholly 
eliminated, and the contract standing as one of insurance 
upon a vacant building, or, perhaps, more accurately, upon a 
building which the insured might or might not occupy, as he 
chose, it further follows, with logical necessity, that if he ten- 
ant it for a time the occurrence of a vacancy by the removal of 
the tenant, or any number of subsequently recurring vacan- 
cies, can have no bearing whatever upon the liability of the 
company: Bennett vs. Insurance Co., supra; Insurance Co. 
vs. Kranich, supra; Insurance Co. vs. Spankneble, 52 IIl., 53. 
The building being in the same condition, as regards occu- 
pancy, in which it was when insured, and the company having 
presumably been paid for assuming the risk incident to that 
condition, it has nothing to complain of, and is bound to stand 
by its bargain. See, for a recognition of the general principle 
involved in this proposition, Kister vs. Insurance Co., 128 Pa., 
553; Gould vs. Insurance Co., 134 Pa., 570; Weiss vs. Insur- 
ance Co., 148 Pa., 349. But there is no inconsistency between 
an agreement to insure a presently unoccupied building and a 
condition annexed thereto that (a)if it remain unoccupied for a 
period exceeding so and so many days, or (b) if, after having 
been occupied, it shall become again vacant, and so remain for 
a similar period, the insurance shall in either event be thereby 
terminated. In order to do away with the obvious and indu- 
bitably lawful effect of such a condition, it is not enough to call 
attention to the subject-matter of the contract, the circum. 
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stances surrounding and necessarily affecting it, and the self- 
evident object of the transaction, but it would seem indispens- 
able to show either a distinct bargain to the contrary, 
sufficient in explicitness of terms and in clearness and weight 
of proofs to re-form the policy (see Insurance Co. vs. Daven- 
port, 87 Mich., 609), or a subsequent waiver of the condition. 
The former, as defendant’s counsel rightly insists, is not es- 
tablished in this case. 

Was there a waiver, or anything from which the jury, had 
the question been submitted to it, might have inferred a 
waiver, of the condition with the effect of rendering the de- 
fendant company liable for the loss when it occurred? And, 
right here, let it be noted that a waiver by subsequent con. 
duct of the right to insist upon a forfeiture of the insurance 
by reason of a vacancy existing at the time of the issuance of 
the policy, but terminated before ihe occurrence of the loss, 
is not the same thing as a waiver in advance of the entire 
nonoccupancy clause by the mere fact of insuring an unoccu- 
pied building where that fact is inconsistent with some part 
of the clause, and that, therefore. such subsequent waiver of 
condition (a) in the provision of this policy does not necessarily 
carry with it a waiver of condition (b) becoming operative 
after the initial vacancy has ceased and the property has be- 
come occupied. In other words, it is clear that under this 
policy the company, insuring a vacant house to be occupied 
within ten days may consent to a postponement of its occupa- 
tion to a date more than ten days beyond that of the issuance 
of the policy—may by its conduct after insurance waive its 
right to insist upon that limit for the termination of the va- 
cancy existing at the time of the insurance, without thereby 
renouncing its right to avoid the policy in case and on the 
ground of a new vacancy continuing for more than ten days. 
It is held in England vs. Insurance Co., supra, that the insurer 
of a vacant building subject to condition “a” need trouble 
himself no further about it, since a failure on the part of the 
insured to comply with the condition is not to be expected, 
and, if it occurs, at once terminates all liability upon the 
policy, and hence that the agent’s knowledge, though imputed 
to the company, of the vacancy at the time of insurance, is not 
notice of the continuance of the same state of things beyond 
the ten-day limit, and the company’s failure to object thereto 
or promptly avoid the insurance cannot be deemed a waiver 
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of the condition. I have been unable to find a satisfactory 
answer to this proposition as ordinarily controlling. But sup- 
pose there is a distinction to be made between the ordinary 
case of a dwelling house presently unoccupied and that of a 
newly-finished one, never yet occupied, and built to be sold. It 
may be that the latter ought not to be understood as intended 
to be immediately occupied, partly because of the known ob- 
jections to occupying a house not sufficiently seasoned, and 
partly because of the further fact that the sale of such a house 
is, in general, injured by a temporary occupation of it, destroy- 
ing its character as a new house,—a fact best understood by 
real estate agents, which business defendant’s agents were en- 
gaged in when this insurance was placed by them. And it 
may be that a reasonable consideration of these circum- 
stances, amounting to notice of a possible intention to disre- 
gard the limit of vacancy, should have led the defendant com- 
pany, if it meant to insist upon the letter of condition “a” 
and, at the same time, deal with the plaintiff in perfect fair- 
ness and good faith, as insurance companies are held to do 
(Earley vs. Insurance Co., 178 Pa., 631; Hower vs. Insurance 
Co., 9 Pa. Super Ct., 153), to keep an eye upon the property, 
and promptly advise him of the avoidance of his insurance, so 
that he might protect himself by other, and that its failure to 
do so during the continuance of the vacancy, or subsequently 
while the house was tenanted, ought, in conscience, to be 
deemed a waiver of the right to defend upon the ground of a 
breach of condition “a” after the lapse of over half a year, 
and after the destruction of the property. Be that, however, 
as it may, what is there to show a waiver of the effect of the 
second vacancy, under condition “b”? There is nothing in 
the charge which makes the verdict decisive upon this point, 
and, therefore, the reserved point is not to be treated as con- 
taining any statement upon it, bevond the fact that there was 
a vacancy of more than ten days immediately preceding the 
fire. The question now is, whether there is anything in the 
evidence which would warrant a finding that the defendant 
had waived the effect of this vacancy. For the purposes of 
this inquiry, the evidence of the plaintiff, with all the infer- 
ences legitimately to be drawn from it, must be taken as 
verity, together with the uncontradicted facts of the case. 
The latter then presents itself in this wise: ‘ Defendant’s 
agents were, at the same time, engaged in the business of real 
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estate agents. As such they had the plaintiff’s property upon 
their list for sale, not for rent. Plaintiff’s tenant, who leased 
from plaintiff, not from defendant’s agents, occupying the 
house from month to month, removed from it on March 29th, 
leaving the key with a third party previously agreed upon be- 
tween him and plaintiff, and moving into a house he rented 
from defendant’s agents. There is nothing to show that when 
they rented to him they knew he was occupying the plaintiff's 
property, and that by his removal from it the same would be 
come vacant. The plaintiff first heard of his removal some 
few days before April 16th or 17th, when he got the key. He 
then called upon defendant’s agents, and told them they had 
taken his tenant out of his house, whereupon they made a 
memorandum of some sort. There is no evidence that any- 
thing was said about the vacancy, as affecting the insurance, 
or that the company was notified of the vacancy. The plain- 
tiff was actually unaware of the policy’s provision concerning 
vacancies until after suit was brought, he being unable to 
read. The house remained unoccupied up to the time of the 
fire, which occurred on April 23d.” 

Were it shown that when defendant’s agents had charge of 
plaintiff's property for the purpose of renting, and not merely 
of selling, or that when they rented to plaintiff's tenant they 
knew, or ought to have known, that he was such, the case 
might be different from what it is. The contention of the de- 
fendant that even such knowledge, acquired in their business 
as real estate agents, would not be notice to them as insurance 
agents, seems to rest upon a distinction belonging to that 
class, which, in Smith vs. Insurance Co. (196 Pa., 314, 319) Mr. 
Justice Brown declares to be “too refined for judicial ap- 
proval,” and which Lord Eldon, in Ex parte Bennett (10 Ves., 
381, 399), pronounces “ too thin to form a safe rule of justice.” 
Nor does it find countenance in the decision relied upon by de- 
fendant’s counsel in Davey vs. Insurance Co. (U.S. C. C., Minn., 
9 Ins. Law J., 497, Fed. Cas. No. 3,590); for there the com- 
pany’s agent was, at the same time, in charge of the property 
insured as the agent of the owners, and his knowledge in the 
latter capacity that it had become vacant is treated by Nel- 
son, J., as notice of that fact to him as agent of the company. 
But, for aught that appears in the testimony (and the plaintiff 
cannot have the benefit of an unproved fact material to his re- 
covery, the same as if it had been proved: Pease vs. Cole, 53 
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Conn., 53), the defendant’s agents were not apprised of the va- 
cancy until it had existed for more than ten days; i. e., until 
the policy was void under condition “ b,” which is not abro- 
gated, of course, by plaintiff’s inability to read, in the absence 
of proof of any fraudulent trick or device practiced upon him 
to induce his acceptance of the policy without having it read 
and explained to him: Weller’s Appeal, 103 Pa., 594; Johns- 
ton vs. Patterson, 114 Pa., 398; Lett vs. Kunkle, 178 Pa., 273. 
In these circumstances, quite apart from any question of the 
agents’ power to waive a forfeiture already complete, it is cer- 
tainly true that their mere silence, their omission to notify the 
company of the vacancy, and its failure to advise the plaintiff 
of the lapse of the policy, cannot be construed into a waiver 
thereof: Titus vs. Insurance Co., 81 N. Y., 410; Schimp vs. 
Insurance Co., 124 Ill., 354. There thus appears to be no es- 
cape from the conclusion that there can be no recovery against 
the defendant under this policy, and, therefore, the rule for a 
new trial is discharged, and the rule for judgment n. o. v. is 
made absolute. 


A. S. Srrunz, D. Nicuotas Scuazrrer, and Isaac Hiester, for 


Appellant. 
Cyrus G. Derr, for Appellee. 
Per Curiam. 
The judgment in this case is affirmed on the opinion of the 
learned judge of the Common Pleas. Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


WHITING 
vs. 
BURKHARDT Et At.* 


The policy provided that it should be void if assigned without consent of the 
company. 

Held, That the provision did not apply to the assignment of his interest by 
a mortgagee to whom it was payable. The provision refers to the parties 
insured, 

Where the policy provides that if payable to a mortgagee no act of any party 
but the mortgagee or his agent or party claiming under him shall afiect 
his right of recovery, the right of his assignee to recover is not affected 
by a transfer of interest by a part owner of the property. 


Case reserved from Superior Court, Suffolk County. 


W. C. Coaswetx, for Plaintiff. 

FP. C. Grupatrir, for Defendant Burkhardt. 

Joun H. Appieron, for Defendant Jewell. 

Rost. F. Herrick and Apert M. Lyon, for Defendant North British 
& Mercantile Ins. Co. 

Lorine, J. 

The assignment by Jewell of all his right and interest in the 
policy was not a violation of the provision that the 

Policy shall be void * * * if, * * * without the 

assent in writing or in print of the company, * * * this 

policy [shall be] assigned. 

The object of that provision (coupled with the provision de- 
claring the policy void if the property insured is sold) is to pre- 
vent the company becoming the insurer of the property of a 
person who is not acceptable to it. An insurance company 
has the right to refuse to insure a person whose character is 
Such that the moral risk (to use a term employed in the insur- 
ance business) is greater than it is where the same property 
is owned by an honest man, and is one they do not care to 
assume. The transfer prohibited by this provision is a trans- 
fer of the contract of insurance,—that is to say, a transfer 
by Guptill and Burkhardt, the persons insured; not a trans- 
fer by Jewell, who was the person designated as the person 
entitled to receive the proceeds of the insurance, if any, due 


* Decision rendered, April 15, 1901. 
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under the contract between the company on the one hand and 
Guptill and Burkhardt on the other. The distinction is 
plainly and fully pointed out in Fogg vs. Insurance Co., 10 
Cush., 337, 346; Phillips vs. Insurance Co., Id. 350, 353; Insur- 
ance Co. vs. Allen, 188 Mass., 24, 28, 29; Merrill vs. Insurance 
Co., 169 Mass., 10, 13, 14. What Jewell did by assigning his 
“right and interest in this policy” was not to transfer the pol- 
icy, but to assign to another his right to receive the proceeds, 
if,any, under it; the policy remaining after this assignment, 
as it was before, the policy of Guptill and Burkhardt. We 
see no reason why Jewell should not make the assignment 
made by him. The policy was made payable to him as “ mort- 
gagee, as his interest may appear.” He assigned his right to 
receive the proceeds, if any, to the assignee of the mortgage in 
question, and the plaintiff’s right to receive the proceeds of 
the insurance was subject to this clause in the hands of the 
plaintiff, and could not be held by him for any debt other than 
the debt secured by that mortgage. The conveyance by Gup- 
till of his interest in the building insured did not affect the 
right of the plaintiff to recover in case of loss. It provided in 
the policy that:— : 

If this policy shall be made payable to a mortgagee of the 
insured real estate, no act or default of any person other 
than such mortgagee or his agents, or those claiming under 
him, shall affect such mortgagee’s right to recover in case of 
loss on such real estate. 

This mortgage was originally made payable to “ Jewell, 
mortgagee,” and after the assignment by Jewell of his inter- 
est to the plaintiff, who had, in fact, become the assignee of 
the mortgage in question, it continued to be “payable to a 
mortgagee,” and, as we have said, it could not have been held 
by the plaintiff for any debt other than the mortgage debt in 
question. 

The objection that there is a plain, adequate, and complete 
remedy at law was not set up in the answers, or any of them, 
and, being raised for the first time in this court, is not taken in 
time: Jones vs. Keen, 115 Mass., 170; Crocker vs. Dillon, 133 
Mass., 91; Parker vs. Nickerson, 137 Mass., 487. <A decree 
must be entered directing the defendant insurance company to 
pay to the plaintiff the amount of the policy, with interest 
from September 4, 1899. So ordered. 





Supreme Court of New York. 


LOWER COURT DECISIONS. 


COST OF REPLACEMENT AS MEASURE OF DAMAGES. 


Supreme Court of New York, Appellate Division, First Department, 
May, 1901. 


CAROLINE A. McCREADY &t AL., Appellants, 
vs. 
HARTFORD FIRE INS. CO., Respondent. 


The building was insured under a standard policy, which provided that any 
loss or damage should be estimated according to the actual cash value, 
with proper deduction for depreciation ; also, that the liability of the 
company should, in no event, exceed the cost to the insured to repair or 
replace with material of like kind and quality. A building law which 
had been passed before the contract was made on the standard form pre- 
scribed, forbade the replacement of the building except with fireproof 
material, 

Held, That the policy provision did not refer to an election by the under- 
writer to replace, but was simply a rule for determining the cash value, 
and the cost of replacement with material of like kind and quality was a 
— measure of the cash damages, although such replacement was 
illegal. 


W. P. Prentice, for Appellants. 
Micuaet H. Carpozo, for Respondent. 


Partrerson, J. 

The plaintiffs appeal from a judgment in their favor en- 
tered upon a verdict at trial term in an action upon a policy of 
fire insurance. That policy granted insurance to an amount 
not exceeding $5,000 on the premises, Nos. 223 to 229 Wooster 
Street, and Nos. 46 and 48 West Third Street, New York City, 
and was for a term extending from the 10th day of June, 189s, 
noon, to the 19th day of November, 1901, at noon. There 
were seven Other policies of insurance issued by other com- 
panies than the defendant, covering the same property and 
risk, and all these policies became contributing insurance. 
In December, 1898, the premises were seriously damaged by 
fire. The total insurance upon the premises seems to have 
been $72,500. The plaintiffs claim that the amount of loss 
was $76,679, according to the amended proofs of loss served 
upon the defendant. The underwriters disputed the amount 
of loss and their liability on the policies, and separate actions 
were begun by the plaintiffs against the underwriters, re- 
spectively. 





1901.] McCready et al. vs. Harifurd Fire Ins. Co. 669 


At the trial of this action a stipulation was made by the 
attorneys for the respective parties that the jury should bring 
in a verdict of the entire loss by fire, which should be divided 
pro rata among all the policies on the basis of the amounts in- 
sured. The jury found that the amount of the loss was $40,- 
00, and the proportionate share of that loss for which the 
defendant was liable, under its policy, was the sum of $2,758,- 
5, and a verdict for that amount, with interest, was rendered. 
The plaintiffs claim that there was a total loss and absolute 
destruction of the building insured, and that the verdict 
should have been for the full sum of $5,000. They insist that, 
upon a true construction of the policy, the underwriter was 
liable for a total loss. The real question upon this branch of 
the case is: What is the measure of liability of the defendant 
under its policy? The plaintiffs insist that it is the value of 
the building as it stood just before the fire. Under the terms 
and conditions of the policy in suit, which is in the standard 
form required by the law of the State of New York, the parties 
have themselves agreed upon the measure of liability, the 
extent of it being distinctly, provided for by a stipulation in 
the policy binding upon both parties. It is provided in the 
policy that “this company shall not be liable beyond the 
actual cash value of the property at the time any loss or dam- 
age occurs, and the loss or damage shall be ascertained or esti- 
mated according to such actual cash value, with proper dedue- 
tion for depreciation, however caused.” Thus far, and if 
nothing more were contained in the policy, it is apparent that 
if there were a total destruction of ‘that property the company 
would be liable for its actual cash value at the time the loss 
or damage occurred, but the policy also provides that the lia- 
bilitv of the underwriter “ shall in no event exceed what it 
would then cost the insured to repair or replace the same with 
material of like kind and quality.” By this stipulation the 
parties settled for themselves 'the measure of damages in case 
of loss. The plaintiffs expressly agreed that the indemnity to 
he furnished by the policy should be the sum that it would 
cost the insured to repair or replace the building with ma- 
terial of like kind and quality. That was the construction 
given to the policy by the trial judge, who, in charging the 
jury, repeatedly stated to them that on the question of dam- 
ages the consideration by which they were to be governed was 
what it would cost to restore the building after the: fire in 





670 Supreme Court of New York. [July, 


order to place it in the same condition in which it was before 
the fire, with respect to the quality and kind of material. 

The premises insured consisted of one building, covering 
several lots of land, and was over eighty feet in height. The 
plaintiffs now contend that the provision of the policy relating 
to the measure of the liability of the underwriter becomes in- 
operative (in effect) because of the provisions of Chapter 557 
of the Laws of 1897, requiring that every building hereafter 
erected or altered in the city of New York, the height of which 
shall exceed seventy-five feet, shall be built fireproof; that in 
consequence of this provision of law the clause of the policy 
referred to can have no application because the plaintifls 
could not erect upon their land a structure to replace the old 
one with the same character of materials as those of which 
that old building was composed. But it is to be observed that, 
with respect to rebuilding structures over eighty feet in 
height of fireproof material, the Act of 1897 made no change 
whatever in the Building Law of the City of New York as that 
law existed and was in force from the passage of the Consoli- 
dation Act in 1882. In that respect the phraseology of the 
Consolidation Act is identical with that of the Greater New 
York Charter, as amended by the Act of 1897, By section 647 
of the Greater New York Charter the provisions of the Con- 
solidation Act relating to the construction, alteration or re- 
moval of buildings or other structures in the municipality 
theretofore known as the Mayor, Aldermen and Commonalty 
of the City of New York, were continued in force. The stand- 
ard form of policy was prepared under the authority of chap- 
ter 488 of the Laws of 1886, and the use of that form is made 
by statute obligatory upon all companies doing business of 
fire insurance within the State of New York. When the 
policy of insurance in this case was issued, therefore, not only 
was the measure of damage a stipulation of the policy, but the 
law respecting fireproof buildings had been in operation for 
many years, and the standard policy was adopted in view of 
existing provisions of law and of the decisions of the courts of 
the State of New York concerning the extent of the liability 
of fire underwriters. 

We will assume that the ordinary rules of construction ap- 
ply to all the provisions of the standard policy, and that in- 
terpretation will be made in favor of the assured, and for the 
purpose of granting him stipulated indemnity for his loss, and 
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that but for the stipulation the measure of indemnity would 
be the difference between the actual cash value of the prop- 
erty just before the fire and its value after the fire, if there is 
a partial loss; but, here, the parties have agreed to a particu- 
lar limitation of the liability, which, “in no event ” shall ex- 
ceed the amount to be ascertained within that limitation. 
The stipulation does not refer to an election by the insurer to 
rebuild, but to the measure of the liability of the underwriter. 

We think the construction given to the policy by the trial 
judge was right, and that the issue to be determined by the 
jury was properly put before them. There was conflicting 
evidence upon the question of the cost of rebuilding with the 
same material, and the jury found that it amounted to the 
sum of $40,000. The contributive share of the defendant was 
the amount of the verdict. 

The trial justice was requested to give instructions to the 
jury which contained a definition of a total loss. The court 
was asked to charge as follows: “ For a total loss within the 
ineaning of the policy it is not necessary that the materials of 
which the building was composed were all utterly destroyed 
or obliterated, but that the building, though some part of it 
may be left standing, has lost its character as a building, and 
instead thereof, has become a ruin, or so far in that condition 
that it cannot properly any longer be designated as a building. 
When that has occurred there is a total destruction or loss.” 
As an abstraction, the proposition embodied in that language 
which is quoted verbatim from the opinion of the Court of 
Appeals in Corbett vs. Spring Garden Ins. Co. (155 N. Y., 399) 
is undoubtedly sound, but was not applicable in this case. 
The question of fact here was as to the cost of rebuilding with 
materials of a similar character. The condition of the struc- 
ture after the fire, and whether any part of it could have been 
utilized (irrespective of the local building law) in rebuilding, 
were, under the construction given to the policy, the facts in 
issue, and under the construction the court sufficiently in- 
structed the jury as to what would constitute a total loss. 
The trial judge stated to the jury that they were to determine 
whether the remnant of the building was sufficiently strong to 
warrant rebuilding upon it, or was the building so utterly de- 
stroyed that no reasonably prudent man would, under the cir- 
cumstances, undertake rebuilding it. If it were completely 
destroyed, the jury would have to determine what was the 
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actual value. The refusal to give the instruction was not 
error, in the view we take of this case; nor do we think the 
other exceptions taken to refusals to charge were in any way 
prejudicial to the plaintiffs. We have examined the excep- 
tions taken to the rejection and admission of evidence, but we 
do not find that they call for any special consideration. If the 
construction given by the trial judge to the provisions of the 
policy considered were correct, as we think they were, the jury 
was justified upon ‘the evidence in finding that the total 
amount of the loss was $40,000, and the contributive share of 
the defendant was properly fixed. 

The judgment and order should be affirmed, with costs. 

All concur. 
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The policy insured a farm building applied for and described as a barn occu- 
pied by a tenant, together with a wagon house, and hay, grain, and other 
items in the barn. These items were contained in a series of buildings 
connected together. On the opposite side of the road was another build- 
ing belonging to insured, used as a dwelling, which was burned. The 
dwelling, it was claimed, had formerly been used as a granary and was 
the one intended to be insured, and was understood by insured to be 
covered by the policy which she had read. A former policy in another 
company, which was sent by insured to the company for information, 
showed that the burned building had previously been described as a 
dwelling. 

Held, That this policy should have been admitted to show that the insured 
could not have supposed that the description applied to the dwelling. 


Appeal from Supreme Court, Appellate Division, Second 
Department. 


A. H. Sawyer, fur Appellant. 
GrorGe Ricuarps and Tuomas McApaq, for Respondent. 


O’Brien, J. 

This was an action upon a policy of insurance on a farm 
building in Pennsylvania, and the loss, if any, was payable to 
the plaintiff, as mortgagee. The defense to the action was 
that the building burned was not insured or covered by the 
terms of the policy. Only one building is covered by the 
terms of the policy, and that is described as a barn occupied 
by a tenant. The policy also covers the hay and grain in this 
barn, as well as the wagon house, wagons, and sleighs in the 
barn, and the carriages, harness, and two horses; the total 
insurance being $1,800, $500 of which was upon the barn. The 
barns and buildings which contained the personal property 
were so connected together that they were practically, and for 
the purpose of giving effect to the insurance, one barn, though 
they were not, strictly speaking, one building, but were ap- 
parently constructed at different times, and all connected 
together, so that, for all practical purposes, they constituted 


* Decision rendered, June 4, 1901. 
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a single building. The insurance clearly covered a building 
which contained hay, grain, wagons, sleighs, carriages, horses, 
and harness, and, if they had been destroyed, the defendant 
would clearly have been liable for the loss. These buildings 
and their contents were on the south side of a country road, 
and were not burned. On the opposite, or north, side of this 
road, there was another building, used as a dwelling, and that 
building was burned, and the claim of the plaintiff is that it 
was the building insured by the terms of the policy. The 
only issue in the case was whether this building, which was 
used as a dwelling house, and burned, was the building de. 
scribed in the contract as a barn with hay, grain, horses, and 
other farming utensils. There is no claim in this action that 
anything was lost by the fire except the dwelling house. The 
plaintiff gave proof tending to show that this dwelling house, 
many years before the fire, was a granary, and hence might 
now be called a barn; but some time after the year 1876 the 
owner of the farm fitted up the granary as a dwelling, covered 
it with clapboards, and put in new floors and arranged it in 
such a way that a family could live in it; the house which had 
been occupied as such before that time having been burned. 
The building, as fitted up, in which the family lived, had two 
chimneys, and there was a temporary addition connected with 
it, in which was a stove, the pipe from which passed out 
through a board roof; and, as the defendant claims, the build- 
ing was in such a condition as not to be a proper subject for 
insurance, and it was not insured, but rejected as a risk. 
Although this was an action at law to recover a loss, the 
plaintiff was permitted to give such proof as would be admis- 
sible in an action in equity to re-form the policy. The owner 
and the plaintiff, as mortgagee, claimed that they supposed 
that the building destroyed was covered by the terms of the 
policy, and that it was intended to be insured. In addition to 
the facts already stated, proof was given tending to show that 
at the time of the delivery of the policy threshed grain was 
kept in the house in barrels or bags, to be used either for seed 
or for the family. There was a small hovel outside of the 
house, which was covered, and at some times in the year, as it 
was claimed, some hay was kept in it for some temporary pur- 
pose. While the action, as stated, was one at law, yet the 
trial assumed the form of an inquiry whether, notwithstand- 
ing the description of the subject of the insurance in the 
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policy, this dwelling house was not intended to be included in 
the risk. That was the question that was submitted to the 
jury, and, a verdict having been found in favor of the plaintiff, 
the judgment has been unanimously affirmed by the Appellate 
Division. There seems to have been no objection made based 
upon the form of the action, and the parties apparently con- 
sented to try the issue in the same way as if the plaintiff had 
made an application for the re-formation of the policy. The is- 
sue, as tried and submitted to the jury, clearly involves the 
question of the intention of the parties at the time of the exe- 
cution of the contract, and the identity of the building de- 
stroyed with the building described in the contract. This in- 
quiry was, in its nature, one of fact; and, since the judgment 
entered upon the verdict has been unanimously affirmed, this 
court cannot disturb the judgment on the ground that the 
verdict was not supported by evidence. The policy provided 
that the defendant should not be held liable beyond two-thirds 
of the value of the building destroyed, but the jury rendered 
a verdict for the whole amount specified in the policy as the 
risk upon the building, which was $500 and interest. The 
learned counsel for the defendant contends that this was er- 
ror, since there was no proof in the case to justify the jury in 
awarding a verdict for more than two-thirds of the amount 
specified as the risk. But the value of the building was a 
question for the jury, and they had a right to find. if the evi- 
dence permitted, that the amount of their verdict represented 
only two-thirds of the actual loss, and this court has no power 
to review the question whether the verdict in that respect is 
supported by the evidence. 

The only questions before this court are those presented by 
the exceptions taken by the defendant’s counsel at the trial 
to the exclusion of certain evidence which was offered, and, as 
is claimed; was material to the issues submitted to the jury. 
Before reviewing these exceptions, it is necessary to get a 
clear understanding of the facts and circumstances that pre- 
ceded the delivery of the policy. It appears that, prior to the 
ith of July, 1888, the building upon this farm had been insured 
in the Greenwich Company of New York. On that day the 
agent of that company addressed a letter to the owner, in- 
forming her that they did not desire to renew the insurance 
on the property, and advising her to place the insurance with 
the defendant through a local agent in the neighborhood. On 
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the next day the owner, Mrs. Courtois, addressed a letter to 
the defendant’s agent in New York, in which she inclosed the 
letter from the agent of the Greenwich Company, and also the 
policy in that company, which had expired, or was about to 
expire. In this letter she stated that 

The inclosed letter will tell you what | want you to do for 

us, 
And that, as she was about to go out of town soon, she would 
be unable to call at the office, but that her son, who was on 
the New York police force, would attend to the matter. She 
also stated that her husband lived on the place and ran the 
farm with one of her sons, and that he would attend to the 
matter. This letter seems to have been dated from a house 
in the city of New York, and the writer was evidently in the 
city at the time. In this way she set the agents of the de- 
fendant in motion to effect the insurance now in question. It 
does not appear that she ever met, or had any further com- 
munication with, any of the defendant’s agents. Upon the 
receipt of this letter the defendant’s New York agent com 
municated with the defendant’s local agent near this property 
in Pennsylvania, and requested him to examine the property, 
and, if he would recommend a risk, to write it up in the usual 
way. The local agent thereupon proceeded to the farm upon 
which the building destroyed was situated. He found on the 
north side of the road the building used as a family dwelling. 
On the south side, nearly opposite, was a cluster of barns 
mentioned, in which the farm produce, farming utensils, and 
stock were kept. He wrote out upon one of the defendant’s 
blank forms an application covering the barns on the south 
side of the road, and, while the application contained blanks 
for dwelling house, furniture, provisions, books, pictures, sil- 
ver plate, piano, and other things, they were not filled. The 
only property described in the application was a barn with 
hay and grain, a wagon house connected with it, the farming 
utensils, horses, harness, and carriages. On this application 
was a diagram, which exhibited the buildings as the agent 
found them,—a dwelling house on the north side of the road, 
the barns on the other side. This application was forwarded 
by the agent to the defendant, and was the only knowledge 
that it had from any source concerning the situation or char- 
acter of the building insured. While it was in the form of a 
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regular application for insurance, the owner’s signature ap- 
peared to be attached to it by the agent himself, and it does 
not appear that the owner ever saw it, or had any knowledge 
of its contents, or gave any specific authority for writing it. 
But this paper, on its face, contained the following state- 
ment :— 

I do not consider the house insurable on account of the 
chimney in main part and stovepipe in summer kitchen go- 
ing through board roof. Stovepipe in main part is in very 
poor condition at present, and enters chimney in the bot- 
tom. 


He then stated that the barns were in good condition, but 
they were at least twenty-five years old; that he knew the 
husband of the owner, and that ‘he thought the insurance on 
the property was all right so far as moral hazard is concerned. 
This was the only authority that the defendant had for 
writing the policy in question, and it was the only basis upon 
which it acted. The dwelling house was destroyed by fire on 
the 21st day of December, 1889, and that was the only build- 
ing that was burned. 

The learned trial judge charged the jury that the question 
for them to decide was whether the policy was intended by the 
parties to cover the building ‘destroyed, and that the plaintift’s 
case depended upon the question whether the description 
contained in the policy was understood by the defendant to 
apply to the building which was burned, although used as a 
dwelling at the time of the execution of the contract. The 
question, therefore, was whether the defendant, in writing a 
policy upon a building described as a barn, intended to insure 
a dwelling house. The fact that there was a statement that 
the building insured was occupied by a tenant does not neces- 
sarily mean or imply that a tenant was actually residing in it. 
It might mean that the owner was not, during a considerable 
part of the vear, residing on the farm, but, as was the case, in 
the city of New York; or it might mean that the farm was in 
the possession and occupancy of a tenant, or some one other 
than the actual owner. Whatever it may mean, we do not 
think it could be material in the determination of the issue. 
Inasmuch as the learned trial judge permitted the jury to de- 
termine what the defendant’s intention was when it wrote 
the policy in question describing the building to be insured as 
a barn, all the facts and circumstances surrounding the trans- 
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action, and upon which the defendant acted in issuing the 
policy would seem to be material. The plaintiff was per- 
mitted to go outside of the terms of the policy, and prove by 
the owner all the facts and circumstances that influenced her 
mind, and she claims, in a general way, that she intended to 
have the dwelling house insured, and always supposed it was; 
and she gave all the reasons for her belief, and the facts that 
tended to disclose her intention. If this proof was competent 
in behalf of the plaintiff, it would seem to be reasonable to 
assume that the defendant could give in evidence the facts 
and circumstances which constituted the basis of its action. 
The situation, as thus disclosed, will enable us to get a clear 
view of the questions of law raised by the exceptions, which 
will now be considered :— 

1. The defendant offered in evidence the application, with 
the diagram, which was sent to the company by its local 
agent, and upon which the policy was issued, with the state- 
ment already referred to, describing the dwelling house sub- 
stantially as a dangerous risk, and advising the company not 
to assume it. This paper was objected to by the learned coun- 
sel for the plaintiff as incompetent, and excluded by the court, 
to which ruling the defendant’s counsel excepted. If this 
paper was admissible, it certainly was material. It consti- 
tuted all the information which the defendant had concerning 
the property which was the subject of the insurance. It 
would tend to prove that when the defendant wrote a policy 
upon a building described as a barn it was not intended to 
cover the dwelling house, which its agents represented as not 
an insurable risk. The ground upon which this paper was ex- 
cluded was that it did not appear to have been signed or 
authorized by the owner, and that, so far as appeared, she 
had no actual connection with it. It may be that upon an 
issue as to false representations or warranty, or the like, this 
objection could be sustained, but there was no such issue in 
the case. The fact in dispute was one concerning the inten- 
tion of the parties, and on that issue it was immaterial! 
whether the application was signed by the agent or by the 
owner, so long as it was the basis of the defendant’s action. 
The plaintiff having proved the intention, purpose, and belief 
of the owner at the time of entering into the contract, it is 
difficult to see why the defendant should not have been per- 
mitted to give proof of like character. The learned trial 
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judge admitted the diagram on this paper, but carefully in- 
structed the jury that they had no right to consider or exam- 
ine anything else on it. The owner had no more connection 
with the diagram than she had with the rest of the paper, 
and, if the diagram was admissible, it would seem to follow 
that the description of the property contained in the applica- 
tion, and the recommendation in regard to it, were equally 
competent, since they were intended to inform the defendant 
as to the real situation, and to guide and influence its action 
in entering into the contract. The defendant’s right to have 
this paper and all of its contents submitted to the jury would 
seem not only to be founded in reason and justice, but, as I 
think, is settled by the decisions of this court on the precise 
point. 

The case of Sanders vs. Cooper (115 N. Y., 279) is identical 
with this in all the material facts bearing upon the admissi- 
bility of the application in question. In that case, as in this, 
the issue tried was the identity of the building insured. The 
issue was whether the building described in the policy was 
the mill house, which was burned, or the tenant house, which 
was not burned. In that case, as in this, the application was 
not signed by the owner, but by the defendant’s agent, and 
was objected to on that ground. The learned trial judge ad- 
mitted it, but charged the jury, in substance, that they must 
disregard it as proof unless they found that the owner author- 
ized it, or knew of its contents, before the policy was deliv- 
ered. This part of the charge involved the very ground upon 
which the application in the case at bar was excluded. There 
was an exception to that part of it, which, of course, pre 
sented the precise question here. In that case, as in this, the 
application was the only guide the company had when writing 
the insurance, and there was a verdict for the plaintiff af- 
firmed below. This court unanimously reversed the judg- 
ment, and what Judge Andrews said in the opinion of the 
court ought to solve the question involved in this exception, 
as will appear from the following extracts from the opinion: 
“The plaintiff, notwithstanding this apparently conclusive 
evidence that the house insured was the tenant house, and not 
the mill house, has recovered for the loss by fire of the mill 
house upon certain extrinsic proof submitted to the jury. 
* * * The evidence leaves no possible room for question 
that the company, when it issued the policy, intended to insure 
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the tenant house, and not the mill house. Nor can there be 
any doubt that the policy describes the tenant house, and not 
the mill house, as the subject insured. It is quite impossible 
to treat this policy as a contract insuring the mill house if 
the application and survey are considered in ascertaining the 
subject of insurance. It is only by rejecting them that the 
subject is left in any possible doubt. This the trial court per- 
mitted the jury to do, upon the theory that the representa- 
tions in the application and diagram were the unauthorized 
acts of the agent, and were not, therefore, binding upon Lan- 
ders. * * * In determining the question whether the 
policy issued covered the mill house or the tenant house, the 
papers on which the company acted were material evidence. 
In ascertaining to which subject the policy applied, it is im- 
material whether the application was made by the authority 
of the insured or not, or whether it was genuine or forged. 
There must be a meeting of minds between the parties to a 
contract before a contract is formed. If the facts show that 
the company intended to insure the tenant house, and the 
written contract applies to that house, the plaintiff cannot 
recover in this action, although he may have intended to pro- 
cure an insurance on the mill house, and, by the agent’s fault, 
the application was made to refer to the tenant house. * * * 
I am not aware of any principle in the law of estoppel which 
prevents the defendant from showing that the contract re- 
lates to the tenant house, or which justifies the court in ex- 
cluding from the consideration of the jury, in the determina- 
tion of the issue, the application and survey upon which the 
company acted, because made without the authority of the 
insured, by the company’s agent. We are of opinion that the 
defense that the policy was not upon the mill house, but was 
upon the tenant house, was clearly established, and that upon 
this ground a nonsuit should have been granted.” There is 
hardly a shade of difference between that case and the one at 
bar. The rule of evidence there stated was not new. It was 
held long before that in cases where the intention of the in- 
surer is material—as in cases for the re-formation of the policy 
—the application or paper upon the faith of which the policy 
was issued is admissible. 

In Insurance Co. vs. Gurnee (1 Paige, 278, 19 Am. Dee., 431) 
the chancellor said: “In policies of insurance the label or 
written memorandum from which the policy was filled up is 
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always considered of great importance in determining the 
nature of the risk and the intention of the parties,” And 
again, in Dow vs. Whetten (8 Wend., 160), the chancellor said 
that a paper of this character “may be used in a court of 
equity, in connection with the evidence, for the purpose of 
showing the mistake and re-forming the policy; but in a court 
of law it can be used for no other purpose than that of show- 
ing a misrepresentation on the part of the assured.” In this 
case, notwithstanding the form of the action, the jury re- 
formed the policy by finding that the building insured as a 
barn was really the dwelling house burned. This may have 
been a departure from the issue made by the pleadings, but 
the parties elected to try the case in any form that was possi- 
ble upon the facts; and, since the plaintiff claimed and was 
awarded all the benefits of a successful application to re-form 
the contract, the rules of evidence applicable to that form of 
action should have governed the inquiry. The plaintiff, hav- 
ing been permitted to prove all the facts that could be shown 
in an application to re-form the policy, and having, by the ver- 
dict, received all the benefits of a re-formation, must now 
accept all the rules of evidence applicable to that remedy. 
She sought to recover on the policy, not as it was written, nor 
as it reads, but, as she alleged, it ought to have been written, 
and ought to read. On such an issue every fact or circum- 
stance that influenced the minds of the parties or disclosed 
their intentions was admissible. The plaintiff had the benefit 
of this rule, but the defendant had not; so I think that the 
paper, with all of its contents, was clearly admissible. 

2. It has already been observed that the only communica- 
tion that the owner of this property ever sent to the defend- 
ant was the letter already referred to, inclosing the letter 
received by her from the agent of the Greenwich Company, 
and the old policy in that company. The policy so inclosed 
appeared to have been dated on the 28th of July, 1887. It 
insured the dwelling house situate on the north side of the 
road for $300, and that, beyond all doubt, is the building that 
was destroyed, and for which destruction the plaintiff recov- 
ered in this action. That policy also insured the barn on the 
south side of the road and contents, with the wagon house, for 
$1,700. None of this property was destroyed by the fire in 
question, so that the old policy insured the dwelling house on 
the north side of the road and the barn on the south side with 
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its contents, the’barn being described as sixty feet in length and 
thirty feet in width, with the wagon house of different dimen- 
sions. The owner did not inform the defendant, when apply- 
ing for the new policy, what amount of insurance she desired 
on either the buildings or the personal property, but sent to 
the agent in New York this old policy as a guide to show what 
she wanted. On the trial the defendant’s counsel offered the 
Greenwich policy in evidence. It was objected to as incom- 
petent and immaterial, and excluded by the court, to which 
ruling the defendant’s counsel excepted. We think this rul- 
ing was error. The paper excluded was one that came from 
the owner, and was received by the defendant’s agent. The 
owner knew its contents, and it was intended to furnish in- 
formation in writing the policy. It tended to prove that the 
owner had always insured the building burned as a dwelling 
house and the other as a barn. She testified that she read 
the policy in suit when received from the defendant’s agent, 
and knew its contents, and that she always read her insurance 
policies. It is fair, then, to assume that she was familiar 
with the terms of both policies, and when she received and 
read the new policy sent to her by the defendant she must 
have been surprised to find that her dwelling house was de- 
scribed as a barn, and that the risk upon it had been increased 
by the defendant from $300 to $500 without any request on 
her part for this change in the values; and vet her position in 
the case was that she intended that the house should be in- 
sured, and supposed it was. The old policy, if received, would 
tend to prove that she knew that the building burned was a 
dwelling house, and had always been insured under that de- 
scription. The old policy was, therefore, admissible to show 
that both parties to the present contract knew that the build- 
ing burned was a dwelling house, and not a barn. It tended 
to prove that the owner must have known, upon reading the 
new policy, that all risk upon the dwelling house had been 
omitted, and that the insurance was only on the barn and its 
contents. The paper offered was, therefore, admissible to 
show that the owner knew, or ought to have known, that the 
building described in the defendant’s policy as a barn could 
not have covered the dwelling. It was also admissible for the 
purposes of cross-examination of the owner, who was the 
principal witness at the trial, and, if the facts disclosed by the 
paper offered had been given to the jury, it might not have 
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found, as it did, that the owner really believed that the dwell- 
ing was insured, whatever her intention may have been when 
she communicated by letter with the agent. She could not 
very well claim that she understood the building described 
as a barn to be a house when there was such a discrepancy in 
the old and the new policies as to the description of the sub- 
ject of insurance. 


3. It appeared at the trial, from the testimony of the de- 
fendant’s agent in New York, which was not denied or dis- 
puted, that when he received the policy in suit from the 
defendant he transmitted it by mail to the owner of the prop- 
erty, and that he inclosed in the same envelope a letter to her. 
He stated that he kept no copy of the letter, and the plaintiff’s 
counsel was notified before the trial to produce the original, 
but it was not produced. The defendant’s counsel then of- 
fered to prove by secondary evidence the contents of this let- 
ter. This was objected to by the plaintiff’s counsel, and the 
objection was sustained by the court on the ground that there 
was no proof that the package, or, at least, the letter, had 
been mailed. The agent testified that he wrote the letter 
himself, and inclosed it with the policy. Inasmuch as the 
policy is the very instrument upon which this suit is brought, 
and was produced at the trial, of course the owner received it, 
and must also have received the letter which accompanied it. 
At least the jury could have so found; so that the letter 
which the defendant’s agent sent with the policy, since it 
might have contained an explanation of the reason why the 
dwelling was not insured, was material. The defendant’s 
counsel, therefore, made a case which entitled him to prove 
the contents of the letter by secondary evidence, and, hence, 
the ruling of the court was error. The judgment must be re- 
versed, and a new trial granted; costs to abide the event. 


Barttett, J. (dissenting). 

I am unable to agree with the prevailing opinion. This is 
an action at law upon a policy of fire insurance. There is no 
suggestion in the complaint that a re-formation of the con- 
tract is desired, nor was there at the trial of the action. The 
plaintiff has recovered on the policy as it stands. The record 
contains an abbreviated statement of the contents of the 
policy, and discloses a printed list of twenty distinct items. 
with the dollar sign preceding each one, and a space left be- 
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tween this and the balance of the item to fill in the amount 
insured. Three of these items as thus printed read, respect 
ively, “On barn No. 1,” “ on barn No. 2,” and * on barn No. 3.” 
Three other printed items read, “On hay and grain in barn No. 
1,” “on hay and grain in barn No. 2,” and * on hay and grain 
in barn No.3.” It will thus be seen that the practice indulged 
in by the defendant under this form of policy is calculated to 
be very deficient in detailed description, and tends to mislead. 
The construction of such a policy on its face must be strictly 
in favor of the insured and against the company. 

Before considering what buildings were covered by this 
policy, it is well to revert to the undisputed facts in this case. 
The decision of the Appellate Division was unanimous, but 
reference to the facts is necessary in order to understand the 
legal questions sought to be raised. This action is brought 
by the mortgagee, who held the policy as security for her loan. 
The mortgagor and owner of the premises is Sophie Courtois. 
The premises in question is farm property situated in Pal- 
myra Township, Pike County, Pa. On July 7, 1888, and at a 
time when the premises were insured in the Greenwich Insur- 
ance Company of the city of New York, Mrs. Courtois received 
a letter from the agent of that company to the effect that he 
could not renew the insurance, on account of its being situ- 
ated too far from New York, and advising her to place it with 
some other agent. He suggested C. Patterson & Son, No. 71 
Wall Street, New York, agents of the defendant company, as 
proper persons to represent her, and sent her a copy of the 
policy of the Greenwich Insurance Company. On the 9th of 
July, 1888, Mrs. Courtois addressed to Patterson & Son a let- 
ter, inclosing the Greenwich policy, and stating that it would 
tell them what she wanted done. It will be observed that this 
was more than a year before the policy was issued by the de- 
fendant which is involved in this action. The policy took 
effect July 18, 1889, and receipt for premium is dated July 25, 
1889. Mrs. Curtois testified that before this policy was is- 
sued she went to Patterson & Son's office, 71 Wall Street, in 
New York, and was told that Patterson was not there, but 
saw his representative, who took notes. She said, “I told 
him house.” She further testifies that at that interview she 
left the deed of the property, as they wished to see it. She 
further swore: “I told him to insure all the buildings. 
* * * Tdid not receive a policy. I went two weeks after- 
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wards, and asked if the policy was ready, and about it. They 
said that the policy was not ready, but I paid the premium 
that day,” ete. At this point Exhibit D, which is the receipt 
for the premium above referred to, was put in evidence, and 
bears date July 23, 1889. Mrs. Courtois testified, in sub- 
stance, without objection, that, some years before this insur- 
ance was taken out, the dwelling house situated on the north 
side of the highway was burned without insurance; that the 
grain barn was on the same side of the road with the house 
that was burned; and the other two barns, the cattle carn, 
and the wagon shop were on the south side of the road. She 
further stated that they did not rebuild the dwelling house, 
but finished off some rooms to reside in in one portion of the 
grain barn, and continued thereafter, notwithstanding these 
alterations, to store in one part of the barn grains and other 
seeds to be used for planting, sowing, and other purposes; 
that no grain was ever stored in the barns or dwellings on the 
south side of the road. The witness further stated that the 
living apartments in this barn were occupied by her husband, 
herself, and the man who assisted in working the farm, who 
seems to be described in the complaint as tenant, but the pre- 
cise business relations he sustained towards Mrs. Courtois do 
not appear in detail. He is sometimes spoken of as tenant, 
and sometimes as a hired man. Keeping in mind these undis- 
puted facts, in the record without objection, we approach the 
examination of this policy, which is nothing more than a fill- 
ing out of certain of the printed items already described. 
Preceding the item “On barn No. 1” is filled in “ $500,” and 
then stamped upon the policy,—not printed,—are the words, 
“Occupied by tenant.” Preceding the printed item “On hay 
and grain in barn No. 1” is filled in “ $650.” Preceding the 
printed item “On wagon house ” is filled in “ $200.” Preceding 
the printed item “On wagons and sleighs while in said barn” 
is filled in “ $100.” Preceding the printed item “On carriages 
and harness therein” is filled in “$150.” Preceding the 
printed item “ Two horses, not to exceed $100 on each horse,” 
is filled in “ $200,’—making a total of $1,800. It seems to me 
very apparent the statement that only one building is covered 
by the terms of this policy is erroneous on the face thereof, 
and the situation is rendered perfectly clear by Mrs. Courtois’s 
evidence received without objection. No force whatever has 
been given to the words “ occupied by tenant.” The fact con- 
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fronting the agent in drawing the policy was the rather un- 
usual situation of a grain barn having rooms fitted off for a 
residence, and still being used in part for storing grain. The 
first printed item in this policy reads, “On dwelling house.” 
To have described the structure subject to this dual use as a 
dwelling house would have been inaccurate, and, conse- 
quently, to fill it in as a barn occupied by tenant, while it 
might have been more definite, is quite sufficient, in constru- 
ing this policy strictly in favor of the insured. 

The prevailing opinion assumes that Mrs. Courtois never 
met the representatives of the company, and that this insur- 
ance is based solely on correspondence, and the application 
drawn by one agent of the company and sent to another agent 
thereof, unsigned by the insured, and without her knowledge 
or consent. The evidence already referred to shows that this 
position is erroneous; that the insured did meet the repre- 
sentative of the company; that she afterwards called again, 
and paid the premium on the policy, and received a receipt 
therefor; that at her first interview defendant’s agent was 
instructed to insure all the buildings. The important ques- 
tion is whether this application was admissible in evidence as 
offered by the defendant. The trial court held that it was 
not, and the Appellate Division has affirmed this ruling. It 
is stated in the prevailing opinion in this court that it is en- 
tirely immaterial whether the insured signed this application 
or had any knowledge of it. The case of Sanders vs. Cooper 
(115 N. Y., 279) is cited as on all fours with the case at bar, 
and as deciding that an application unsigned by the insured 
was competent evidence. In that case, as in this, the action 
was at law upon the policy, and two defenses were pleaded: 
First, that the building burned was not the building men- 
tioned in the application and survey and insured by the policy: 
and, second, that there was undisclosed insurance. It is only 
the first defense that is now material. The defendant, to 
establish the first defense, relied upon the following facts: 
(1) The policy insured property described in the application 
and survey bearing even date with it, and which was referred 
to “as forming a part of the policy.” (2) The application ac- 
curately described a tenant house. (3) The survey on back of 
application showed the tenant house and other buildings, and 
under the tenant house was the word “risk.” (4) The mill 
house (the house burned) was a half mile away from tenant 
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house, and corresponded in no respect (except height) with the 
building described in the application and survey. (5) The ap- 
plication and survey were forwarded to the company, and the 
policy issued thereon. The court held that, reading the policy 
and the application, which was made a part of it, there was 
“no possible room for question that the company, when it 
issued the policy, intended to insure the tenant house, and not 
the mill house. * * * It is quite impossible to treat this 
policy as a contract insuring the mill house if the application 
and survey are considered in ascertaining the subject of insur- 
ance.” It was in view of the fact that the policy on which 
the plaintiff sought to recover made the application a part 
thereof that the court said it was “immaterial whether the 
application was made by the authority of the insured or not, 
or whether it was genuine or forged.” This was clearly so. 
The plaintiff had, as matter of law, accepted the application 
as containing the only description of the property, and sued 
thereon. Can it be properly or accurately said that the case 
cited is authority for the admission of an application in evi- 
dence in the case at bar, which was not a part of the policy, 
which was drawn by one of the defendant’s agents and sent 
to another of the defendant’s agents, after the verbal applica- 
tion was made, which was never heard of by the insured until 
produced at the trial? Surely, if such a paper is competent, 
the insured is at the mercy of the company. Furthermore, in 
the case cited, the insured, confronted by a policy which con- 
tained a clear and accurate description of the building in- 
sured, sought to prove that it was intended to cover a build- 
ing different in description, and located half a mile distant 
from the subject of insurance. It was in view of this situa- 
tion that the court said that the evidence of plaintiff, “ while 
it might tend to establish a case for the re-formation of the 
contract, would be inadmissible to sustain an action to en- 
force the contract as written, as though it applied to the 
building intended to be covered, but not described in the 
policy.” Here again we have a clear distinction between the 
case cited and the one before us. In the latter case the plain- 
tiff stands on the description in the policy; to wit, “$500 on 
barn No. 1 [stamped], occupied by tenant.” The prevailing 
opinion states that “ the fact that there was a statement that 
the building insured was occupied by a tenant does not neces- 
sarily mean or imply that a tenant was actually residing in 


> 2 
a epic 9 oa 


* . 


P= ar ee 
SRS ee. 


a 


coat 





688 Court of Appeals of New York. [Aug., 


it.’ It was for that very reason that the trial judge said to 
the jury, when referring to these words, “ occupied by tenant,” 
stamped on the policy: ‘“ You may take into consideration 
the fact that the defendant used its own words in writing the 
description in the policy of the property, and that the plaintiff 
is entitled to a construction of these words most favorable to 
her.” No exception was taken to this charge. The jury 
found those words did describe the building destroyed, and 
the Appellate Division have unanimously affirmed the judg- 
ment entered on the verdict. There was no effort in this case, 
as in the case cited, to depart from the plain language of the 
contract, and make the policy apply to property not described. 
The precise reverse was true, and the recovery was on the face 
of the policy as written. 

Judge Andrews alludes, incidentally, in the case cited (115 
N. Y., at page 285), to the rule that governs in the case at bar 
He says: ‘ The subject of the insurance is to be ascertained 
from the description in the policy and such extrinsic evidence 
as may be necessary to identify the property described.” This 
was the object of plaintiff's evidence—to identify the prop- 
erty described. It was shown that the insured told the agent 
to insure all the buildings; gave him her old policy as a guide, 
which did cover all the buildings. It was also shown that 
the grain barn on the north side of the road was changed, in 
part, into a dwelling house, and that the tenant or hired man 
did occupy it. All this evidence satisfied the jury as to the 
identity of the property, and made the contract clear on its 
face. This evidence was not condemned in the case cited. 
but, on the contrary, was specially approved. The case cited 
has no application to the case before us, in my judgment, and 
I am of opinion that the trial judge properly refused to admit 
the application in evidence. 

There are two other exceptions which are urged in support 
of reversal. It is insisted that the Greenwich policy, hereto- 
fore alluded to, should have been admitted in evidence. If 
anybody was prejudiced by its rejection, it was the plaintiff, 
as that policy, the abstract of which is printed in the record, 
shows that it insured the building occupied by the tenant on 
the north and south sides of the road. It is a little difficult 
to understand why the plaintiff’s attorney should have ob- 
jected to the admission of this policy, but its rejection does 
not call for a reversal of the judgment for two reasons: The 
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defendant was not prejudiced by its exclusion, and it was im- 
material, as pointed out by the Appellate Division. The 
plaintiff must stand on the policy in suit. The other excep- 
tion relates to the exclusion of secondary evidence as to the 
contents of a letter alleged to have been written by the agent 
in New York to Mrs. Courtois. He testified that he caused to 
be mailed to her the policy in suit, and that he inclosed therein 
a certain letter, the contents of which are not disclosed. 
Plaintiff’s counsel was notified to produce the original of this 
letter on the trial. The plaintiff denied the existence of any 
such letter, and objected to secondary evidence of its con- 
tents. The court sustained the objection on the ground that 
there was no proof of the mailing of any such letter. The 
argument is made that, because Mrs. Courtois was in posses- 
sion of the policy, she must have received the letter. Mrs. 
Courtois was absolutely powerless to meet this situation, ex- 
cept to say that she never received any such letter, and the 
burden rested upon the defendant to show that such a letter 
was mailed. Unless strict proof is exacted in such a case, the 
door would be open to the admission of manufactured evi- 
dence. I am of opinion that the recovery below is right, and 
the judgment appealed from should be affirmed, with costs. 
’arker, C. J., and Martin and Vann, JJ. (on second ground 
in opinion), concur with O’Brien, J. Landon, J., concurs with 
sartlett, J. Cullen, J., not sitting. Judgment reversed, ete. 
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Supreme Court of Pennsylvania. 


SUPREME COURT OF PENNSYLVANIA. 


McNALLY 
v8. 


METROPOLITAN LIFE INS. CO.* 


The application for an industrial policy contained a question as to name of 
person to whom benefit was to be paid, and was answered by filling in 
the name of a beneficiary. The policy which made the application a 
part of it provided that payment to any person satisfying the company 
that he or she was the beneficiary or executor or administrator or husband 
or wife or blood relative should be conclusive evidence of payment to the 
party entitled to the same. 


Held, That the company had no right to pay to another party than the bene- 
ficiary named. 


Appeal from Superior Court. 


The following is the opinion of the Superior Court :— 

“On July 14, 1887, Mary R. Snee made a signed application 
to the defendant company for $500 insurance on her life, 
which was accepted by an indorsement thereon, and a _ policy 
without date was issued and delivered to her. On July 28, 
1899, she died intestate and without issue, leaving to survive 
her a husband, Andrew Snee, who took out letters of admin- 
istration on her estate. The company paid the amount of the 
policy to Andrew Snee, the administrator, upon his making 
proofs of her death in the form required by the company, and 
surrendering to it the policy and premium receipt book. In 
the answer to the ninth question in the application for insur- 
ance, ‘ Name,’ etc., ‘of person to whom benefit is to be paid.’ 
there is written the name, ‘ Katie R. Dougherty.’ In the case 
stated it is agreed that: ‘(6) The plaintiff, Kate McNally, 
was formerly Kate Dougherty, and as such is named in the 
application aforesaid. She was a niece of the said Mary R. 
Snee. * * * (2) The premiums upon the said policy were 
paid by the said Mary R. Snee, and by her husband, Andrew 
Snee.’ In announcing the death of Mary R. Snee, the plain- 
tiff gave notice to the defendant as follows: ‘Several years 
ago she took out a policy for $500 in your company, and it has 
always been understood that I, Kate Dougherty, was the 
beneficiary of the same. If such proves to be the fact, I de 

* Decision rendered, May 27, 1901. 
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sire to protect my claim. It is possible that the husband of 
the said Mary R. Snee (Andrew Snee) may present a claim. If 
it is found that he is the beneficiary, then my claim should not 
be recognized; but if I am the beneficiary I hope you will give 
my claim your kind consideration.’ The defendant subse- 
quently proceeded to pay the amount due under the policy by 
a check drawn to the order of Andrew Snee and Kate R. 
Dougherty (Kate McNally) jointly, but this was not accept- 
able to the claimants. It was withdrawn, and payment was 
then made to Andrew Snee as ‘the duly-appointed adminis- 
trator.’ 

“The appellee frankly states the case to be as follows: 
‘The only question for decision, therefore, is as to the com- 
pany’s right to make choice of a payee when the application 
names a beneficiary.’ The policy provides that, 

In consideration of the representations and agreements in 

the ‘printed and written application for this policy, * * * 

and in consideration of the payment to the company, * * * 

doth hereby agree to pay to the person or persons desig- 

nated in condition fifth therein * * *, 
“ Which is in the following words; to wit:— 


Condition Fifth. The production by the company of this 
policy, and of a receipt for the sum assured, signed by any 
person furnishing proof satisfactory to the company that he 
or she is the beneficiary, or an executor or administrator, 
husband or wife, or relative by blood, or connection by mar- 
riage, of the assured, shall be conclusive evidence that such 
sum has been paid to, and received by, the person or per- 
sons lawfully entitled to the same, and that all claims and 
demands upon said company under this policy have been 
fully satisfied. 


* The policy, and a receipt signed by Andrew Snee, admin- 
istrator, were produced by the defendant, and are made part 
of the case stated. In Pfaff vs. Insurance Co. (141 Pa., 562; 
the clause determining the authority of the company to make 
payment was as follows :— 


(2) The company may pay the sum of money insured 
hereby to any relative by blood or connection by marriage 
of the insured, or to any other person appearing to said 
company to be equitably entitled to the same, by reason of 
having incurred expense in any way on behalf of the insured 
for his or her burial, or for any ether purpose; and the pro- 
duction by this company of a receipt book signed by any or 
either of said persons, or of sufficient proof of such payment 
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to any one or either of them, shall be conclusive evidence 

that such sum has been paid to the person or persons en- 

titled hereto, and that all claims under this policy have 
been fully satisfied. 

* In pursuance of the authority and discretion given to and 
reserved by the defendant company, payment was made to 
the mother of the insured. This was deemed a good defense, 
in order to prevent judgment on a rule therefor for want of a 
sufficient affidavit of defense. In affirming the action of the 
court below, the Supreme Court said, ‘As this case must go to 
a jury, we forbear any discussion of it at this stage of the 
proceedings.’ In Thomas vs. Insurance Co. (148 Pa., 594) the 
same insurance company, with the same clause in the policy, 
was before the Supreme Court. In regard to this, it was said 
that ‘ the manifest object of the second schedule of the policy 
was to enable the company to pay, in case of the death of the 
insured, the amount of the policy, without the expense of ad- 
ministration. * * * The company has a right to protect 
itself, with the consent of the assured, against trifling and 
expensive litigation. * * * It is for the company to judge 
who is the person to be equitably entitled to the money. This 
discretion is vested in it by the contract between the parties.’ 
This case was followed in Brennan vs. Insurance Co. (170 Pa., 
488), where the same clause was considered, and it was held 
that the company, having selected the persons who appeared 
to be equitably entitled to the insurance money, might pay in 
safety to the persons so selected. These cases do not rule 
the present one’ Here we have a very different provision. 
The application designates this plaintiff as a sole beneficiary. 
The company has nothing to do with determining who is 
‘equitably entitled’ to this money. No discretion is vested 
in it by the contract to weigh and decide between conflicting 
worthiness, and to act as conclusive judge of its own liability. 
Under this contract the company is not vested with such dis- 
cretionary power that it ‘may pay the sum of money to any 
relative by blood, or connection by marriage, of the insured. 
or to any other person appearing to the company to be equi- 
tably entitled to the same. * * *’ The designation of 
Katie R. Dougherty in the application of Mrs. Snee cannot be 
held to ‘be a meaningless suggestion, which was to be over: 
turned after her death by the judgment or caprice of persons 
who were strangers to her motives in naming the beneficiary. 
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* The fact that part of the premiums were paid by her hus- 
band is of no moment, since, if made by him, he acted as a 
volunteer, and not in pursuance of any contract. Besides, 
the case stated does not show whether it was his own money 
or that of the insured. Nor does the provision, ‘ the produc- 
tion of the policy,’ amount to a condition precedent to author- 
ize payment to a particular person. It would not be held that 
the company was absolved from payment if the policy had 
been lost, destroyed, or surreptitiously withheld. The un- 
dated policy is to be construed with the application made by 
Mrs. Snee, and by it the plaintiff is the first person designated 
in condition fifth to receive the money upon satisfactory proof 
of the death of the insured. The company evidently regarded 
the claim of Mrs. MeNally as of some merit, else it would not 
have tendered its check in payment of its liability to her 
jointly with the administrator. It did not withhold payment 
or pay the fund into court, so that the claimants could have 
their rights legally determined, but it volunteered to decide 
the question for them. The appellee states that ‘ the appli- 
cation nominated a beneficiary, but the policy, instead of un- 
dertaking to pay that beneficiary alone in any event, under- 
took to pay that beneficiary, or one of a number of other 
persons designated,’ and argues ‘ that the mention of a bene- 
ficiary in the application was not meant to be absolutely con- 
trolling under all circumstances, and a reasonable discretion 
—the choice of payee—was given the company.’ The plain 
intention of the assured, as expressed in the application, can- 
not be defeated in this manner. The application was the act 
of Mrs. Snee. She was bound by its statement under penalty 
of forfeiture of the policy. It is not to be severed from the 
undated policy, and the company was reciprocally bound by 
the terms of the application when it marked it ‘Accepted,’ and 
issued a policy which was founded thereon. It is nowhere 
authorized to make a different contract for the applicant. In 
the policy the designation is not several persons jointly, but 
in a named order, and the person specified in the application 
is given precedence, disjoined from the others in being first 
named. If this has any significance, and we think it has, it is 
evidently an adoption by the company of the direction in the 
application to pay to Katie R. Dougherty. 

* The doubt in regard to whom the money should be paid is 
of the company’s creation, and the application, with the 
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policy, is to be construed most strongly against the insurer. 
Mrs. Snee had the power to name the plaintiff as beneficiary. 
She did it directly and unequivocally, and the declaration 
should be construed so as to give effect to this intention: 
Bond vs. Bunting, 78 Pa., 210. The question is, what was 
the intent of the assured?—Thomeuf vs. Knights of Birming- 
ham, 12 Pa. Super. Ct., 195. The contract is in writing, and, 
so far as it goes, is the measure of the rights of the parties. 
By the death of Mrs. Snee, the right to the fund vested. 
Katie R. Dougherty (this plaintiff), having survived the in- 
sured, as the first nominated beneficiary, was entitled to this 
money by the express direction of the ‘application, which was 
carried forward into the policy. This construction finds sup- 
port, not alone in the language of the contract, but it is also 
in accordance with the settled policy of the law. A policy of 
life insurance is in the nature of a testament, and although 
not a testament, it is, like the provisions of a will, to be liber- 
ally construed in favor of the ones who may mutually be pre- 
sumed to ‘have been special objects of bounty: Bolton vs. 
Bolton, 73 Me., 299; In re Estate of Karch, 133 Pa., 84; Brace 
vs. Chartrand (Colo.); Hooker vs. Sugg, 102 N. C., 115. It is 
to be interpreted as the insured understood it, if all points of 
the contract, takén altogether, will admit of such construc- 
tion (Eddy vs. Insurance Co., 65 N. H., 27); or, according to 
the fair interpretation of the parties: Peters vs. Insurance 
Co., 14 Pet., 99. ‘In cases of doubtful construction, the law 
leans in favor of an absolute, rather than a defeasible, estate; 
of a vested, rather than a contingent, one; of the primary, 
rather than the secondary, intent; of the first, rather than 
the second, taker, as the principal object of the testator’s 
bounty:’ Smith’s Appeal, 23 Pa., 9; Jackson’s Appeal, 179 
2a., 77. The payment to Andrew Snee did not operate as a 
discharge and release of the obligation under this policy. 
The assignment of error is sustained, the judgment is re- 
versed, and judgment is directed to be entered in favor of the 
plaintiff for the amount of the policy, with interest and costs.” 


Hazarp Dickson, for Appellant. 
Joun J. Exvcocx and Tuomas R. Excocr, fur Appe-lee. 


Per Curiam. 
We are not convinced that the Superior Court erred in re- 
versing the judgment entered in the Court of Common Pleas, 
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and in entering a judgment in favor of the plaintiff in the 
suit. The provisions in the policy of the Metropolitan Life 
Insurance Company differ materially from some of the provi- 
sions in the policies of the Prudential Insurance Company. 
It cannot fairly be said, therefore, that they are alike in their 
terms and conditions. In the policy in suit the present plain- 
tiff was named as the beneficiary, and there is no sufficient 
cause shown for denying to her the gift she was apparently 
entitled to receive. We therefore dismiss the assignments of 
error, and affirm the judgment entered by the Superior Court. 
Judgment affirmed. 


oo 


SUPREME COURT OF PENNSYLVANIA. 


KANE 
v8. 
SCHUYLKILL FIRE INS. CO.* 


An answer in equity in a corporation, sworn to by an officer on personal 
knowledge, is entitled to the benefit of the equity rule that a responsive 
answer is evidence only to be overcome by the testimony of two witnesses, 
or one with corroborative circumstances. 

The manager of an insurance company was employed on the basis of a per- 
centage of gross premiums received, less expenses. The gross premiums 
on home business were received in cash, but on those outside the agents 
deducted their commissions. Query: Whether the term “ received” did 
not restrict gross premiums to those received less commissions. 

Held, That money spent in a settlement with an agent who retained premi- 
ums as an offset to claims for damages for terminatiou of agency, was 
chargeable to expenses. 

Held, That where the manager had charge of the books, items entered as ex- 
penses were prima facie such. 

The manager was subject to the control of the president and directors. Dif- 
ferences of opinion arose between him and the president, and the accident 
of a vacancy in the directors enabled him to keep the board deadlocked 
and thus perpetuate his control. 

Held, That though he held some stock, his action was a gross violation of his 
duty as an employee. 


Appeal from Court of Common Pleas, Philadelphia County. 


Artuur E. Wei and Epwarp H. Wet, for Appellant. 
H. Gorpon McCoucu and Joun G. Jounson, for Appellee. 


MircHett, J. 
The important question in this case, by which all the others 
are more or less affected, is whether an answer in equity of a 


* Decision reudered, April 29, 1901. 
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corporation, sworn to by an officer on his personal knowledge, 
is entitled to the benefit of the equity rule that a responsive 
answer is evidence only to be overcome by the testimony of 
two witnesses, or of one witness with corroborating circum- 
stances, or whether it is to be regarded as mere pleading. 
The precise origin of the rule has been the subject of differ- 
ence of opinion among text writers, as is shown by the learned 
referee in this case. But the reason for it is fairly apparent. 
Cases in equity are those in which the law affords no adequate 
remedy. They are, therefore, exceptional, and, before a party 
should be granted exceptional and extralegal relief, his case 
should be established clearly. In issues at law all cases are 
clear in theory. If there is witness against witness, and oath 
against oath, the jury decides which to believe, and finds a 
verdict for one party or the other. There is no room for doubt. 
But in equity, if there is oath against oath, ordinarily on 
paper, by depositions or testimony before an examiner, the 
matter, as the early expression was, is in equilibrio, and there 
is no clear case for the chancellor to act upon. The com- 
plainant, having the burden of proof, must fail. But, what- 
ever its origin, the rule is settled, and is a part of universal 
equity practice. The respondent is brought into court with- 
out his consent, and put to compulsory answer and disclosure 
of his knowledge on the subject of the suit for the benefit of 
his adversary. By the action of the plaintiff the testimony of 
defendant is thus made evidence, and it is only proper and just 
that, if the plaintiff does not find it all in his favor, he should 
be required to overcome it by a preponderance of evidence to 
the contrary. No sufficient reason has been presented why a 
corporation should not be entitled to the protection of the 
rule. It is said that a corporation cannot answer under oath, 
but only under seal. This is conceded, but it is purely tech- 
nical. A corporation can only act through the persons of its 
officers or other agents. Its corporate seal is not action, but 
only evidence of action by the proper officers. When, there- 
fore, to the answer under seal there is added the oath of an 
officer on his own knowledge, the whole becomes a corporate 
act, with all the advantages to the plaintiff of compulsory dis- 
closure of the truth which he would have had ina suit against 
an individual, and he should take such advantages in the same 
manner cum onere. The point has not been much discussed in 
Pennsylvania, but the opinion of this court was indicated by 
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the late Chief Justice Sterrett in Riegel vs. Insurance Co. (153 
Pa.. 1384, 143); and in Waller vs. Coal Co. (191 Pa., 193, 202, 
203); an express ruling in accordance with our present views 
was made by the court below, and necessarily by this court in 
affirming the decree on his opinion. The learned referee was of 
opinion that “the very great weight of American authority is 
contrary to the view ” of appellant, but the authorities do not 
sustain him. If we take out of the list of citations those 
which deal with answers under corporate seal only, there is no 
uniformity shown; and in the weightiest authority, the Su- 
preme Court of the United States, the practice is settled in 
accordance with our views: Carpenter vs. Insurance Co., 4 
How., 219. We are, therefore, of opinion that the ruling of 
the referee was erroneous, and the tenth assignment must be 
sustained. 

This error, as already said, affects to some extent nearly all 
the other assignments, hut we proceed to consider such of 
them as our present light enables us to dispose of. There was 
no basis in equity for this bill, and it should have been dis- 
missed on the filing of the answer. It prays for discovery and 
account from the defendant. But the duty of discovery and 
account was on the plaintiff himself. He was an employee, as 
manager, in charge of the entire business. The books were 
kept by him, or under his direction by persons paid by and re- 
sponsible to him. He was entitled to a fixed percentage of 
gross premiums received, the amount of which was easily as- 
certainable from books which he, as manager, was bound to 
keep, less certain expenses he, as manager, was bound to pay 
and to show. There was no discovery called for by the bill of 
anything which he could not at any time ascertain from the 
evidence under his own control. and no account which it was 
not his duty to render to the defendant, with the burden of 
proof upon him all the way through. If he had presented an 
account showing a balance in his favor, which defendant had 
refused to pay, he would have had a cause of action pursuable 
at law. But the case was put at issue on bill and answer, 
taken by agreement from the trial list and referred, and the 
referee has reported that the question of jurisdiction was not 
raised until several hundred pages of testimony had been 
taken. We will not, therefore, dismiss the bill now, but en- 
deavor to reach an end of the controversy. 
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The first three assignments of error relate to the expenses 
charged by the referee to the plaintiff. A summary of such 
expenses was presented by plaintiff's bookkeeper, as the ref- 
eree reports, “in a gross sum, which cannot be examined or 
verified in detail;’ while, on the other hand, defendant’s ex- 
pert accountant made up a summary from the books. The 
referee, not being satisfied with either, made up and reported 
a schedule of his own. But the testimony of the expert was 
that the items in his schedule (Exhibit Y) were entered in the 
books as expenses. Prima facie, therefore, they should have 
been so charged to plaintiff; and ‘they are similar to other 
items included in the referee’s schedule. The referee has 
given no satisfactory explanation of this discrimination, and, 
in its absence, the exclusion of the items in Exhibit Y was ap- 
parently an error. 

The fourth assignment raises a question which would be of 
some difficulty if squarely presented. Plaintiff was entitled 
by his contract ‘to “20 per cent of all gross premiums received 
by the company,” less expenses, etc. In the business done at 
the home office the full premiums written in policies were re- 
ceived by the company in cash, but on business done outside 
the agents deducted their commissions first, and the company 
only received in cash the premiums after such deduction. 
The result was that (after allowing for cancellations and re- 
turns) the total gross premiums written were $307,760.14, 
while the total gross premiums received by the company were 
only $281,946.30. On which amount should the 20 per cent be 
-alculated? The referee, discussing the question under the 
heading, “ The meaning of the words in the contract, ‘20 per 
cent of the gross premiums,’” found that “ gross premiums ” 
meant “ premiums written.” But it is to be noted that this 
wholly ignores the word “ received,” which was the word used 
by the parties, and which, presumably, refers to the amount 
actually paid in to the company. We are, however, saved the 
necessity of deciding this question. Strickland, the defend- 
ant’s expert, being on the stand, testified that “we have 
agreed’ upon the gross premiums as $307,760.14. The dis- 
tinction now made between premiums written and premiums 
received was not, apparently, then made. There was some 
testimony that the president of the defendant company had 
submitted the question to a friend in the business, and had 
been advised by him that the understanding of the trade 
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would construe the contract to include gross premiums writ- 
ten. We cannot say that, had it not been for the agreement 
as above set forth, the plaintiff might not have followed up 
the line of evidence as to a usage of the trade that would have 
influenced the construction of the contract. This assignment 
must, therefore, be overruled. 

The fifth and sixth assignments relate to the amount paid 
to Forsythe. This was at first charged against plaintiff as a 
current expense of the business, on the presumption, from the 
entry in the books, that it was extra commissions. But, the 
case being reopened for testimony on this point, it appeared 
that Forsythe’s contract as agent was not profitable to the 
company, and the latter terminated it. But, on Forsythe’s 
complaint of loss and refusal to make settlement of premiums 
collected, the plaintiff, as manager, made him an allowance of 
the amount in question upon procuring a settlement. The 
referee then reversed his former finding, and charged the 
amount against the defendant. This waserror. The termina- 
tion of Forsythe’s contract was an act in the course of the 
current business, and whether suit should be brought against 
Forsythe for not paying over premiums, subject to a defense of 
damages for breach of contract to employ him, or an allow- 
ance should be made him on an amicable settlement, was a 
question of business, which plaintiff, as manager, took charge 
of and settled. The money expended in the settlement was 
clearly an outlay incident to a change in the method of carry- 
ing on the business, and, therefore, an expense within the con- 
tract of the parties. 

The seventh, eighth, and ninth assignments relate to the 
conduct of the plaintiff. While the testimony is overwhelm- 
ing that it was not in accordance with the usual and prudent 
management of such business, yet we see no sufficient reason 
to dissent from the referee’s finding that it was not reckless or 
fraudulent. But after April, 1897, his conduct in general was 
insubordinate, and his action in keeping the board of direct- 
tion deadlocked, thus making his own power as manager abso- 
lute and irresponsible, was totally without even color of ex- 
cuse, and would have justified his immediate dismissal. He 
was an employee in a quasi fiduciary capacity, having the sole 
and entire management of the business. His first duty was of 
fidelity to his employers. He had a profitable contract with 
them, and, when differences of opinion arose between him and 
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the president of the company, the accident of a vacancy in the 
board of direction enabled him and his employee to hold the 
board at a standstill, and have his own way. The referee 
finds that in so doing he was but taking care of his own inter- 
est, and was “ justified in his conduct.” No authority nor any 
‘principle of law is cited to sustain this extraordinary doctrine, 
nor have appellee’s counsel ventured to make any argument 
in its favor. The appellee had a profitable contract with the 
company, and he had the management of the business, “ sub- 
ject to the control and direction of the president and board of 
directors.” Although he held some stock (less than half of 1 
per cent), he was, nevertheless, an employee, and his duty as 
such was to protect the interests of his employer. If they 
conflicted with his own, his duty was to prefer the former, or 
terminate his employment, and look to his contract for re- 
dress. The employer commits his interests to the charge of 
the employee, and the fundamental principle of the relation is 
the fidelity of the latter to the interests in his charge. The 
conduct of the plaintiff was a gross violation of this funda- 
mental duty. Decree reversed, with directions to restate the 
account in accordance with this opinion. Costs to be paid by 
appellee. 





Perry vs. Bankers Life Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


MARIE B. PERRY, Respondent, 
vs. 


BANKERS LIFE INS. CO. or THE CiTy 
OF NEW YORK, Appellant.* 


The policy was payable in quarterly installments, but no dates of payment 
were mentioned in the body of the instrument or in the conditions in- 
corporated by reference. Such dates were, however, mentioned in the 
indorsement on the back of the policy. 

Held, That the indorsement was no part of the instrument, and the policy was 
not forfeited by failure to pay on the dates mentioned therein. 


Held, That it might be inferred from a policy stipulation that any unpaid 
premiums should be deducted if the policy became a claim, that the 
parties did not intend that the premiums must necessarily be paid during 
the quarter. 


Held, That the relations of the parties were not altered by a custom of giving 
notice to the insured that the premium had not been paid when due au 
its payment thereafter by the insured, who at the same time signed a 
watranty of good health, acknowledging the default 


Held, That where the insured died within the quarter covered by an unpaid 
installment the policy had not lapsed. 


Statement of facts by the Eprror or Tur Insurance Law Journat. 


The policy in suit was issued in consideration of the state- 
ments in the application, and of the stipulations and agree- 
ments on its back, which were made a part of it, and in further 
consideration of a specified sum “in full payment of this 
policy from its date to the 21st day of September, 1895, and 
the further payment of all premiums coming due on this 
policy in accordance with its terms and the constitution and 
by-laws of the company.” One of the stipulations on the back 
was that the premiums may be paid annually, semiannually, 
or quarterly; ‘any unpaid semiannual or quarterly install- 
ment of the current year’s premium, or any indebtedness to 
the company will be deducted in the settlement of this policy.” 
Indorsed on the policy was the following :— 

“Amount $5,000. 
“Premium $23.50. 
“ Payable on the 21st day of June, September, December, 
March.” 





* Decision rendered, June, 1901. 
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The by-laws provided that * premiums must be paid on the 
day they fall due by the terms of the policy, and a failure to 
pay the same on that day will work a forfeiture.” The in- 
sured elected to pay quarterly, and during the first year paid 
the installments on the days named. Thereafter such pay- 
ments were not made until some time after such dates, but 
within the quarter, after notification from the company, which 
stated that they would be received, if paid before a certain 
date, provided the insured signed an annexed health warrant; 
providing, also, that it was not to be construed as extending 
the dates on which future premiums should fall due, and that 
the company reserved the right to refuse such extensions. 
The health warrants signed by insured recited that he de- 
sired to take advantage of the offer in the notice, and, in con- 
formity with it, warranted that he was in good health, and 
had been, since the “ delinquent premium fell due.” The in- 
sured died with one quarterly premium unpaid at the date 
named in the indorsement. 


The following decision of the Appellate Court in this case was affirmed, 
without an opinion, by the Court of Appeals of New York.—[Ep1Tor Ins. L. J. 


Supreme Court of New Yurk.—Appellate Division.—First Department. 
December, 1899. 


Appeal from judgment entered upon a decision of the court 
after a trial without a jury. 


Roger Foster, for Appellant. 
Hersert H. Gress, for Respondent. 


It was the custom between the parties to pay and receive 
the quarterly premiums within thirty days after the date 
named in the indorsement, and the company thereby waived 
any right to insist on payment on such dates. 

The policy did not lapse through death of the insured, be- 
cause, as no date of payment was stipulated, the insured had 
the entire three months in which to pay the installment. 

The so-called health warranties were without considera- 
tion, and did not change the contract. 

The fact that defendant is an assessment company is no de- 
fense for it against its own policy. 

Any ambiguity must be construed against the company. 
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Rumsey, J. 

The action was brought to recover on a policy of life insur- 
ance issued to the plaintiff's husband in September, 1895, and 
payable, at his death, to her. The insured died on the 27th 
of March, 1898. The necessary steps were taken to entitle 
the plaintiff to the payment of the policy, and the only de- 
fense is that it has been forfeited by nonpayment of the pre- 
mium said to be due on the 21st day of March, 1898. The 
learned justice, at the trial term, held that the defendant was 
estopped, by its manner of dealing, from insisting that the 
payment was not made in time; and, for that reason, he or- 
dered a judgment for the plaintiff for the amount of the 
policy. From that judgment the defendant appealed. 

The policy was made on the 21st day of June, 1895, upon an 
application which is found in the case, and dated the 24th day 
of April in the same year. It was stated in the application 
that the premiums were to be paid quarterly—$23.50. The 
policy purports to have been issued in consideration of the ap- 
plication and of all statements made therein and to the medi- 
cal examiner, and of the stipulations and agreements on the 
back of the policy, all of which were made a part of the con- 
tract; and in full consideration of the sum of $23.50 in full 
payment of the first premium on this policy from this date 
until the 21st day of September, 1895, and the further pay- 
ment of all premiums coming due on this policy in accordance 
with its terms ‘and the constitution and by-laws of the com- 
pany. The policy itself contains upon its face nothing fur- 
ther with regard to the payment of the premiums. There is 
upon the back of the policy something over a page of print, 
which is headed “ Stipulations and Agreements.” All that is 
said with regard to the payment of premiums in these stipu- 
lations is, that they may be paid annually, semiannually, or 
quarterly, in accordance with the rates in the following table, 
subject to deduction by dividends as aforesaid, and that any 
unpaid semiannual or quarterly installment of the current 
year’s premium, or any indebtedness to the company, will be 
deducted in the settlement of the policy, and the further pro- 
vision that each premium is due and payable at the home 
office of the company, but, for convenience, it will be accepted 
by an authorized agent at some other place. There is noth- 
ing else, either in the policy or in the stipulations and agree- 
ments, with regard to the payment of the premiums. The by- 
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laws contain a provision that premiums must be paid on the 
day they become due by the terms of the policy, and a failure 
to pay the same on that day will work a forfeiture of the 
policy and all benefits thereunder. But this provision is not 
made a part of the policy by its terms. 

It is alleged that a premium which was due on the 21st of 
March, 1898, was not paid, and for that reason it is said that 
the policy ‘had become forfeited. The rule is well settled that 
no strained or forced construction of a contract will be re- 
sorted to for the purpose of establishing a forfeiture, but that 
to warrant a party in insisting that his adversary has for- 
feited any rights which he would be entitled to by a contract 
between them, he must put his finger upon the specific pro- 
vision of the contract which requires the party against whom 
the forfeiture is alleged, to do the thing the failure to do 
which is relied upon to work a forfeiture. The breach of the 
contract here, upon which the defendant insists as constitut 
ing a forfeiture, is a failure to pay the premium when it be- 
came due by the terms of the policy; and so, it is essential to 
see when it did become due by those terms of the policy. 

It will be noticed that there is no direct agreement on the 
part of the plaintiff, nor any requirement in the policy, or in 
the stipulations and agreements which are made a part of it, 
or in the application, that the premiums shall be paid on any 
particular day. The amount of the premiums is fixed. It is 
to be $23.50, payable quarterly, and the first premium paid at 
the date of the policy is said to be a payment up to the 21st 
of September, 1895, and it is said that the other premiums 
are to be paid quarterly. But it is nowhere said, either in the 
application or the policy, or the stipulations and agreements, 
that they are to be paid on any particular day; and from that 
provision in the stipulations and agreements, that any unpaid 
quarterly installment of the current vear’s premium will be 
deducted in settlement of the policy, it is fairly to-be inferred 
that there was in the minds of the parties, at the time the con- 
tract was made, an intention that the quarterly premiums 
might not necessarily be paid at the end of the quarter, which, 
in this case, was the 21st of March, 1898. 

In order to establish that the payment of the premiums was 
to take place on the 21st of March, the defendant resorts to 
an indorsement on the back of the policy, which is as fol- 
lows :— 
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“No. 1544. 
* Bankers Life Insurance Company of the City of New York. 
* Insurance on the life of N. W. Perry. 
“Amount $5,000. 
* Premium $23.50. 
‘Payable on the 21st day of June, 
Sept., Dec., Mch. 
‘Dated June 21, 1895.” 

This is the usual indorsement, put upon every insurance 
policy by the company before it is issued, and, although it is 
on the back of the policy, it is no part of the stipulations and 
agreements—which alone are made a part of the policy, and 
constitute the contract between the parties. Therefore, al- 
though this indorsement may be regarded, perhaps, as a sug- 
gestion of what was intended by the defendant, it cannot, 
except by a very strained construction, be said to be any part 
of the policy so as to be binding upon the plaintiff, or to con- 
stitute any of its terms so that a violation of a suggestion 
contained in it shall be sufficient to forfeit the policy. But it 
is said that a construction has been put upon the policy by the 
act of the parties, as the result of which the premium became 
payable on the 21st day of March, 1898. It is undoubtedly 
true that a notice was given to Perry, from time to time, that 
a particular premium coming due at a particular time had not 
been paid; and it is quite probable that whenever he received 
that notice he complied with the demand of the defendant by 
giving it a certificate of health if he paid the premium after 
the 21st day of the month. But those acts do not constitute 
any part of the terms of the policy for the purpose of authoriz- 
‘ing a forfeiture. If, when this notice had been served upon 
Perry, he had said that the contract did not provide for the 
payment of a premium on the 21st day of September, 1895, 
but that he had a reasonable time to pay it, no one could have 
said that he had violated the terms of the policy; and the fact 
that he acceded to this demand does not change his rights to 
insist upon the precise terms of the policy when the defendant 
tries to forfeit the terms of the contract. 

The judgment may be affirmed, with costs. 

Van Brunt, P. J.. O’Brien and Ingraham, JJ., concur. 


VoL. XXX.—45. 





Supreme Court of Washington. 


SUPREME COURT OF WASHINGTON. 


NIXON 
v8, 


TRAVELERS INS. CO. or Hartrorp, Conn.* 


The application, which was part of the contract, provided that no agent had 
power to waive or modify terms of the contract. The agent stated to a 
representative of the insured, who expressed his willingness to pay the 
premiums when due, if necessary, that it was unnecessary; he would not 
allow the policy to lapse. 


Held, That the prompt payment of premium was not waived. 


The policy provided that the annual premium could be paid in installments 
with the consent of the company, and payments were made on this basis. 


Held, That where the policy provided that it should be forfeited if the pre- 
mium was not paid when due, the same provision applied to the install- 
ments, though these were not specifically mentioned. 


Appeal from Superior Court, Pierce County. 


Frank P. Lewis, for Appellant. 

S. Warsurton, Bares & Murray, and Sutiivan & Curistian, for 
Respondent. 

Fuuierron, J. 

This is an action upon a policy of insurance issued upon the 
life of Thomas L. Nixon. The testimony most favorable to 
the contention of the respondent was substantially as fol- 
lows: In December, 1887, Nixon, the husband of the respond- 
ent, made application to the appellant, through its agent, one 
Walter J. Ball, for a straight life policy. The application was 
upon a printed form used by the company, and contained, after 
the usual numerous questions, a certificate, signed by the ap- 
plicant, reciting that the application should be made a part 
of the insurance contract applied for, and “that no agent of 
the company shall have any power to waive or modify any of 
the conditions of the insurance contract.” On January 5, 
1888, a policy was issued to the applicant for the sum of $5,000, 
payable to the respondent. The policy, as issued, in terms 
made the application a part of the contract, and called for an 
annual premium, payable on or before the 3d day of January 
of each year, but provided that the assured might, with the 
consent of the company, pay the premium in quarterly install- 
® Decision rendered, May 27, 1901. 
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ments. The policy contained, among others, the following 
clause: “All premiums are payable at the home office in 
Hartford, Conn., but will be accepted if paid to an agent in 
exchange for a receipt signed by its president or secretary, 
and countersigned by the agent designated thereon. This 
policy shall not take effect unless the first premium is paid 
while the insured is in good health; and, if the second or third 
annual premium be not fully paid when due, this policy and 
all claims under it shall be void, and the premiums already 
paid shall be forfeited to this company.” The assured elected 
to pay the premiums quarterly, and did pay them down to, 
and including, the quarterly payment falling due April 3, 1890. 
The assured resided, from the time of the date of the policy 
until his death, at Tacoma, Wash. This place was also the 
place of residence of Delprat & Ball, a partnership composed 
of George R. Delprat and the Walter J. Ball above named. 
The members of the firm were the resident agents of the com- 
pany at Tacoma, and its sole representatives at that place. 
They had power and authority to solicit insurance for the 
company, collect premiums upon policies issued, and counter- 
sign receipts for premiums collected. Their signature was 
necessary, according to the recitals on the face of the receipts 
issued to the assured for the payment of premiums, to the 
validity of such receipts; and it was shown that the agents 
had, on one or two occasions, taken the assured’s check on a 
local bank in payment of a premium due, and, at his request, 
deferred presenting it for payment for a short period of time. 
jut it was shown that, on a previous occasion, when the pre- 
mium was not paid when due, they had required him to make 
application directly to the company for reinstatement. It 
was also shown that each receipt issued had printed upon it 
in bold-faced type the clause, “ The agent has no authority to 
Waive or postpone payments of premiums, or to countersign 
any receipt, unless the premium is actually paid in cash.” 
Prior to the time the premium of July 3, 1890, became due, the 
assured left his home, leaving his business in charge of his 
brother-in-law, one George G. Matthews. At, or just before 
the payment fell due, Ball called upon Matthews, and in- 
quired when the assured would return, calling his attention 
to the fact that the premiums upon the policy sued upon, and 
certain other policies, were about to become due. Matthews 
told him that he expected the assured to return almost any 
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day, but that, if it was necessary, in order to prevent the 
policies from lapsing, to pay the premiums, he would pay them 
himself, without waiting the assured’s return. To this Ball 
answered that it was not necessary for him to do so; that the 
assured was a good friend of his, and that he would not allow 
the policies to lapse, but would protect them. Shortly there- 
after a subsequent conversation was had between them, prac. 
tically to the same effect. About two weeks after this, Mat- 
thews met Ball upon the street, and handed him a telegram 
received from the assured, wherein it was stated that the as- 
sured would return the next day. At that time Ball stated 
that the * policies were all right, and that he would arrange 
with Mr. Nixon on his return.” On the return of the assured 
he applied to Ball to pay the premium, and was informed that 
it would be necessary for him to get a health certificate, and 
apply directly to the company for reinstatement. It appears 
that the assured was in a bad state of health at the time; 
that his health did not subsequently improve, and that he 
died in the following April. Due proof of his death was made 
to the company, and payment. of the insurance demanded. 
The company refused to pay, on the ground that the policy 
had lapsed because of the failure to pay the quarterly pre- 
mium falling due on July 3d. The appellant, at the conclu- 
sion of the respondent’s case, moved for a nonsuit, on the 
ground, among others, that the evidence was insufficient to 
make a prima facie case for the jury. The motion was over- 
ruled, and the case submitted to the jury, which returned a 
verdict for the respondent. From the judgment entered 
thereon this appeal is taken. 

The motion for nonsuit should have been granted. The 
rule is fundamental that a principal is bound by the acts of 
his agent only when the agent acts within the scope of the 
authority conferred upon him, or where he acts within the ap- 
parent scope of his authority, and the person dealing with him 
as such has no knowledge that his authority is less than his 
principal has made it appear to ‘be. Here it cannot be dis- 
puted that the assured had knowledge of the want of au- 
thority on the part of the agents with whom he was dealing 
to extend the time of the payment of the premiums. Not 
only was it stated in his contract that they ‘had no such 
power, but the successive receipts issued to him expressly 
warned him that no agent had authority to waive or postpone 
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such payments. More than this, these very agents, when the 
assured had lapsed in a former payment, expressly refused to 
assume the exercise of the power to waive a forfeiture of the 
contract, but required him to apply to the company direct for 
reinstatement. Unless it is to be held that the company can- 
not appoint an agent for the transaction of a particular part 
of its business without conferring upon the agent all the 
powers possessed by the corporation with relation thereto, it 
cannot be held that these agents had power to waive the ex- 
press stipulation in this contract to the effect that failure to 
pay a premium when due rendered the contract void. The 
authorities cited by the respondent do not go to this extent. 
The waivers there held sufficient to keep the contract alive 
were either made by the corporation itself,—that is, by the 
board or person empowered by the corporate charter to exer- 
cise the functions of the corporation,—or by a duly-authorized 
agent acting within the apparent scope of his power, and the 
person dealing with him had no knowledge imposed thereon. 
To the latter class belong the decisions cited from this court: 
Henschel vs. Insurance Co., 4 Wash., 476; Cole vs. Insurance 
Co., 22 Wash.. 26,31; Hall vs. Insurance Co., 63 Pac., 505. 

The second objection; viz.: that there is no provision in the 
contract declaring a forfeiture for the nonpayment of an in- 
stallment of a premium, is equally without merit. The as- 
sured was given his option either to pay the premiums 
annually, or in quarterly installments. As he chose the latter 
method, he was bound by it until he gave notice that he de- 
sired to pay in the other manner. This method of payment 
was thus a part of his contract, and a failure to comply there- 
with constituted a breach. The judgment is reversed, and the 
cause remanded, with instructions to enter judgment for the 
appellant. 

Anders, J., concurs. 

Dunpar, J. 

I concur in the result, for the reason that the record shows 
that the assured had actual knowledge, outside of the stipula- 
tion in the policy, of the limitations of the agent, but not on 
the ground stated in the majority opinion. I make no ques- 
tion of the correctness of the rule stated in relation to the 
general law of agency, but do not think the strict rule ought 
to apply to insurance and other similar companies which do 
their business exclusively through agents. In such cases all 
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the actors are necessarily agents. The company is composed 
of agents; and persons who contract with them will, in spite 
of all theories of law, rely upon the statements of such agents, 
and will regard them as the company. They will not scruti- 
nize closely all the conditions contained in the body of the 
policy, and could not understand many of them if they did. 
They will rely upon the statements of the agents appointed by 
the company, and who come to deal with them, armed with 
the recommendations of the company; and innocent parties, 
who act on their advice, ought not to suffer. In addition to 
this, the contracts are, in a sense, one-sided. They are pre- 
pared in advance by the agents of the company, without any 
consultation with or consideration by the assured, and they 
place the parties in a different position, so far as responsi- 
bility is concerned, from the ordinary mutual contract or 
agreement made and entered into between individuals. Such 
is the modern doctrine of the courts, and such is the doctrine 
of this court as announced in Hart vs. Insurance Co. (9 Wash.. 
620, 38 Pac., 218, 27 L. R. A., 86), and cases cited therein. 

Reavis, C. J.: I concur for the reasons stated by Judge 
Dunbar. . 





Allen vs. Home Ins. Co. 


SUPREME COURT OF CALIFORNIA. 


ALLEN 
v8. 


HOME INS. CO. or NEw York.* 


A building was insured ‘‘ while occupied as a dwelling.” 


Held, That a failure to allege such occupancy in the complaint is a failure to 
state a cause of action. 


Held, That the insured conld not avoid responsibility for a use of the build- 
ing for other purposes by claiming ignorance of such use, and it was 
error to refuse instruction that no recovery could be had if occupied as 
a bawdy house and saloon, unless modified by adding that the insured 
knew of such use. Such house is not a dwelling within the meaning of 
the policy. 

The interest of insured was that of mortgagee. The policy provided that it 
should be void if the interest was other than that of sole ownership. 
The policy was a renewal of a former similar policy which was issued 
with knowledge of the facts. 


Held, That such knowledge was a waiver of the provision. 


Appeal from Superior Court city and county of San Fran- 
cisco. 


E. W. McGraw, for Appellant. 

Frank J. Sutzivan, for Respondent. 

Per Curram. 

This action was brought to recover on a policy of fire insur- 
ance insuring plaintiff in the sum of $2,200 “on one-story, 
shingle-roof frame building, and its additions adjoining and 
communicating, while occupied as a dwelling house.” The 
case was tried before a jury, and a verdict rendered for plain- 
tiff. Defendant appeals from the judgment, on the judgment 
roll and a bill of exceptions. 

The appellant urges certain errors of law as grounds for re- 
versing the judgment. It is first claimed that the court erred 
in overruling the demurrer to the amended complaint. The 
principal contention under this head is that the complaint 
does not allege that the building at the time of the fire was 
occupied as a dwelling house. It was in the contract be- 
tweeen the insurer and the insured that the premises were in- 
sured while occupied as a dwelling house. It was essential 
for plaintiff to prove that the fire occurred while the premises 
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were occupied as such dwelling house. If it was essential to 
prove such fact, it was essential to allege it. Each party 
must allege every fact which he is required to prove, and will 
be precluded from proving any fact not alleged: Green ys. 
’almer, 15 Cal., 413; Spring Valley Waterworks vs. City and 
County of San Francisco, 82 Cal., 323. In declaring upon a 
contract of insurance, so much of it as will show a right to 
recover must be set out in terms or in substance: 2 May, 
Ins. (4th Ed.), 589. Accordingly it has been held that, where 
the policy was upon the stock of a commission merchant while 
in a certain warehouse, the complaint must ‘allege that the 
stock was in such warehouse at the time of the fire: Todd vs. 
Insurance Co., 1 Mo. App., 472. Where a policy of insurance 
confined the insurance to the building while located and oc- 
cupied by the plaintiff in the town of Newfane, it was held 
that the case should be reversed because the condition was 
not alleged in the complaint: Powers vs. Insurance Co. (Vt.). 
The allegation was not merely a condition precedent, as re- 
ferred to in Code Civ. Proc., § 457. It went to the very es- 
sence of plaintiff’s right to recover. Certain conditions sub- 
sequent to the right of recovery, matters of defense, the 
nonperformance of conditions subsequent, and certain nega- 
tive prohibited acts need not be pleaded by plaintiff; but the 
rule does not extend to the essence of the cause of action. 
The facts alleged in this complaint may all be true, and yet 
the plaintiff not be entitled to recover. She could not recover 
unless she proves more than the complaint alleges. It was, 
therefore, error to overrule the demurrer. 

The answer alleges as a special defense that at no time after 
said policy was issued was said building occupied as a dwell- 
ing house, but at all times after said policy was issued it was 
occupied as a disreputable roadside tavern and bawdy house. 
There was, at least, sufficient evidence on this point to entitle 
defendant to have the question submitted to the jury. If the 
premises were, in fact, occupied ‘as a bawdy house and saloon 
at the time of the fire, this was a good defense: May, Ins. 
(4th Ed., § 245), and cases cited. The court so instructed the 
jury, in the following language: ‘ The insured premises were 
insured only while occupied as a dwelling house. The bur- 
den of proof is on the plaintiff to show that, at the time of the 
fire, the premises were occupied as a dwelling house. A bawdy 
house and saloon is not a dwelling house, within the meaning 
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of that term in this policy of insurance, notwithstanding per- 
sons may dwell there.” The defendant requested the court to 
instruct the jury as follows: “If the jury believe from the 
evidence that. at the time of the insurance, and at the time of 
the fire, the premises were occupied and used as a roadside 
bawdy house and saloon, then your verdict will be for the de- 
fendant.” The court refused to give said instruction as re- 
quested, but modified it by adding after the word “ saloon,” 
“and that plaintiff knew or had notice thereof.” The court 
also, at the request of plaintiff, instructed the jury as follows: 
“Tf vou find from the evidence that at the time of the execu- 
tion of the policy sued on the plaintiff had no notice or knowl- 
edge, and no means of knowledge, as to the character of the 
house and its inmates, and that she made no representations 
whatever in relation thereto, then I instruct you that her 
rights cannot be affected thereby.” It is thus made plain to 
the jury that the use of the ‘house for purposes other than a 
dwelling house would not forfeit the policy unless plaintiff 
had knowledge of such use. As the plaintiff testified that she 
had no such knowledge, and her evidence was not contra- 
dicted, the instruction, as given, at once destroyed the de- 
fense claimed by defendant. The court erred in so instructing 
the jury. The policy was a contract to pay only in case of loss 
of the insured premises while occupied as a dwelling house. 
The liability was limited by the terms of the contract, and 
such limitations are held valid. It is the business of the in- 
sured, and the burden is upon him, to see that the premises 
are not used in such manner as to make void the policy. The 
insurer is at liberty to select the character of the risk he will 
assume, and he is not liable except upon proof that the loss 
occurred within the terms of the policy. The insured cannot 
commit the control of the insured premises to another, and 
avoid responsibility on the ground of want of notice. He is 
presumed to have notice, whether the premises are occupied 
by himself or tenant: Phil. Ins., § 866; Ostr., Ins., § 331; 1 
May, Ins. (4th Ed.), § 227; Insurance Co. vs. Gunther, 116 U. 
S., 118; Slinkard vs. Assurance Co., 122 Cal., 595; Mawhinney 
vs. Insurance Co., 98 Cal., 184; Kohlman vs. Selvage (Sup.), 54 
N. Y. Supp., 230; Kelly vs. Insurance Co., 97 Mass., 286. 

It is further contended that the only interest of plaintiff in 
the insured property was that of a mortgagee, while the policy 
provided that “if the interest of the assured be or become 
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other than the entire, unconditional, and sole ownership of 
the property, or if the building insured be on ground not 
owned by the assured in fee simple, then in every such case 
this policy shall be void, unless otherwise provided by agree- 
ment indorsed hereon.” We think the evidence shows that 
the defendant knew the interest of plaintiff in the premises, 
and issued the policy with such knowledge. The witness, 
Thompson, testified that he attended to plaintiff’s insurance 
business, and in July, 1895, he went to a Mr. Everett, the coun- 
ter clerk of defendant, and stated all the facts, and that 
plaintiff was mortgagee, and had commenced foreclosure pro- 
ceedings; that, with full knowledge of such facts, defendant 
issued a policy for one year; that at the expiration of the 
year he went again to the defendant, and asked for another 
policy for a year, when it issued the policy upon which this 
suit is brought. The present policy is a renewal of the first 
one-year policy, and, as such renewal, is affected by the knowl- 
edge and acts of defendant and its agent in issuing the origi- 
nal policy: Kruger vs. Insurance Co. (72 Cal., 94), and cases 
cited; May, Ins. (4th Ed.), § 70a. The issue of a policy upon 
known facts waives all conditions inconsistent therewith: 
Id., §§ 133a, 294b; Kruger vs. Insurance Co., supra. The judg- 
ment is reversed, and the cause remanded, with directions to 
allow the plaintiff a reasonable time to amend her complaint, 
if so advised. 





1901. ] Fournier vs. German American Ins. Co. 


SUPREME COURT OF RHODE ISLAND. 


APPELLATE DIVISION. 


JOHN M. FOURNIER 
vs. 


GERMAN AMERICAN INS. CO.* 


Under ordinary circumstances an appraisement is an admission of liability 
which is a waiver of proofs of loss. But this is not necessarily so. The 
objects are distinct. An appraisement aims to ascertain only the damages, 
and has no concern with the liability. Proofs of loss aim to fix the ques- 
tion of liability to which the appraisement will apply. 

Where a standard policy provides that an appraisement shall not waive any 
of its provisions, and the same provision is inserted in the agreement for 
appraisement, and nothing is done by the company to mislead the insured, 
who has abundant time to furnish proofs after the appraisement, the 
failure to furnish such proofs within the stipulated time will defeat 
recovery. ‘The standard policy when required by the State has a statu- 
tory force and its conditions cannot be altered. 


Epwarp D. Bassett, for Plaintiff. 
James M. Rietey and Joun Hensuaw, for Defendant. 


BuopeGett, J. 

By the agreed statement of facts it appears that the de- 
fendant company issued to one Alphonse Deslauriers a certain 
policy of insurance for $1,250, for one year from the fourth day 
of June, 1897, at noon, to the fourth day of June, 1898, on the 
premises therein described. 

That thereafterward said policy was assigned by said Des- 
lauriers to John M. Fournier, the plaintiff in this suit, which 
said assignment was assented to by the agent of the defend- 
ant company, on March 25, 1898. 

That on the 16th day of May, 1898, a fire occurred on the 
premises, and that no proofs of loss by such fire were ever 
filed. 

The plaintiff and defendant, however, on the 20th day of 
June, 1898, signed an agreement to submit to an appraisal of 
the damage caused by said fire, said appraisal to be made in 
full compliance with, and according to the printed conditions 
of, the policy of the said insurance company, and, on the fol- 
lowing day, the appraisers reported what they had found the 
damage to be. 
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The plaintiff claims that this submission to appraisal 
waives the filing of proofs of loss, and that he is, therefore, 
entitled to recover under the policy. The defendant, on the 
contrary, claims that the submission to appraisal in no way 
waives the filing of proofs of loss, and that the plaintiff is not 
entitled to recover, by reason of his failure to comply with the 
terms and conditions of the policy. 

The submission to appraisal was made thirty-five days after 
the fire occurred. Under the terms of the policy the proofs 
of loss could be filed at any time within sixty days after the 
fire. It will, therefore, be seen that at the time of the sub- 
mission to appraisal, the plaintiff still had twenty-five days in 
which to file proofs of loss. and the defendant, at the time of 
submission to appraisal, had no reason to suppose that the 
plaintiff would fail to file the proofs within the allotted time. 

And there is no claim by the plaintiff that any act on the 
part of the defendant, except the agreement to submit to an 
appraisal, caused him to neglect to file the required proofs of 
loss. 

The policy, moreover, specifically provides (line 92) that, 
“This company shall not be held to have waived any provi- 
sion or condition of this policy or any forfeiture thereof by 
any requirement, act, or proceeding on its part relating to the 
appraisal or to any examination herein provided for; and the 
loss shall not become payable until sixty days after the notice. 
ascertainment, estimate, and satisfactory proofs of the loss 
herein required have been received by this company, including 
an award by appraisers when appraisal has been required.” 

The agreement to submit to appraisal is in writing, a copy 
of which is attached to and made a part of the agreed state- 
ment of facts, and upon the submission to appraisal, which is 
signed by both plaintiff and defendant in this case, is printed 
the above specified provision of the policy. 

The filing of “ proofs of loss,” so called, is a perfectly rea- 
sonable condition in order to protect the company from fraud, 
and covers a great deal more than stating that the loss has 
occurred, and giving the value of the property destroyed. It 
embraces, among other things, a statement of any changes in 
the title, use, occupation, location, possession, or exposures of 
the property since the issuing of the policy; it specifies by 
whom and for what purpose the building described in the 
policy, and each part thereof, was occupied at the time of the 
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fire (see policy, line 74, et seq.); and it must also set forth the 
knowledge and belief of the insured as to the time and origin 
of the fire, and unless a sworn statement as to these things 
was furnished by the assured, it would be a comparatively 
easy matter to defraud the insurance company. 

The appraisal does not cover, and never was intended to 
cover, the same ground. The appraisers ascertain the amount 
of damage done, but have nothing to do with deciding whether 
or not there is any liability. The proofs of loss are for the 
purpose of determining if there is liability; and if it is found 
that liability exists, then the value of the property destroyed, 
as determined by the appraisers, is taken as a basis of settle- 
ment. 

The filing of proofs of loss and the agreement to submit to 
an appraisal are two separate and distinct provisions of the 
policy, and cover two separate and distinct fields of inquiry. 
It cannot be said that any reasonable person would be misled 
into thinking that, by complying with one of these provisions, 
he was excused from complying with the other. 

Moreover, it is to be especially noted that the form of the 
policy under discussion is the standard form for Rhode Island, 
that all its terms and conditions, and the wording thereof, are 
prescribed by statute, and the language concerning waivers is 
as follows (Gen. Laws, R. I., Cap. 183, 5, 584):— 

“This company shall not be held to have waived any provi- 
sion or conditions of this policy or any forfeiture thereof by 
any requirement, act, or proceeding on its part relating to the 
appraisal, or to any examination herein provided for; and the 
loss shall not become payable until sixty days after the notice, 
ascertainment, estimate and satisfactory proof of the loss 
herein required have been received by this company, including 
an award by appraisers when appraisal has been required.” 

In this case nothing whatever has been done to mislead the 
plaintiff; the appraisal and filing of proofs of loss, as above 
stated, are entirely separate and distinct matters. The proofs 
of loss must be submitted, not to show the value of the prop- 
erty (which is evidently the object in some of the decided 
cases), but so that it can be ascertained whether there is any 
liability on the part of the insurer. It is eminently wise that 
property should be appraised as speedily as possible after loss, 
in order that a settlement may be expedited if it should be de- 
cided after the filing of proofs of loss, that the insurance com- 
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pany is liable. In this case the company submitted to ap- 
praisal twenty-five days before the time for filing proofs had 
expired, and then waited in silence for the insured to file his 
proofs within the specified time. 

We are of opinion that this case is governed by the case of 
Whipple vs. North British & Mercantile Ins. Co. (II. R. I., 139), 
decided in 1875, in which Durfee, C. J., says: “Ordinarily, 
without doubt, an adjustment of loss is equivalent to a prom- 
ise to pay the loss so determined; for ordinarily an adjustment 
implies a liability for the loss and consequent promise to pay 
it. But an adjustment does not necessarily imply liability, 
and, accordingly, it may be made under a reservation of the 
question of liability. This appears to have been done in the 
case at bar. The adjustment was made subject to the terms 
and conditions of the policy; and, by the terms of the policy, 
the company is relieved from liability in case certain condi- 
tions or stipulations are not fulfilled by the insured. The ad- 
justment, in view of the qualifying words, means simply that 
the company will pay the loss as fixed under the terms and 
conditions of the policy, if under them the plaintiff is entitled 
to payment.” So, also, Gibson Electric Co. vs. Liverpool & 
London & Globe Ins. Co., 159 N. Y., 419; and Armstrong vs. 
Agricultural Ins. Co., 130 N. Y., 565. 

Bishop vs. Agricultural Ins. Co. (130 N. Y., 488), cited by the 
plaintiff, is not applicable to the case at bar. Says Follett 
(C. J. P., 496): “ More than seventy days after the fire the 
parties entered into a contract in writing to submit the ques- 
tion of the amount of the loss to appraisement, which was a 
waiver of the provision of the policy that proofs of loss must 
be furnished within sixty days. * * * In addition, the 
plaintiff and his wife testified without objection that when 
the general agent, an appraiser of the defendant, called to 
settle the loss and executed the appraisal agreement, he said 
that proofs of loss need not be furnished, as the damages 
would be soon appraised and settled. * * * Under such 
circumstances the question whether the defendant had waived 
the presentation of proofs of loss was properly submitted to 
the jury as a question of fact.” 

Judgment for the defendant for costs. 


t 
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SUPREME COURT OF PENNSYLVANIA. 


BRAYMER 
v8. 


COMMERCIAL MUT. ACC. CO.* 


An unauthorized party requested blanks for proofs in case of accident, which 
were sent, however, to the beneficiary, who filled them, and they were 
returned through said party. Further proofs were then called for from 
said party, to whom the blanks were returned, and additional blanks 
sent. The original blanks were returned by him to the company, but he 
forgot to mention the fact to the beneficiary, and the supplemental proofs 
were not furnished the company within the required time. The company 
retained the proofs. 


Held, That notice to the party was not notice to the beneficiary to furnish 
additional proofs, and the policy could not be defeated because they were 
not furnished. 


The policy on a physician covered septic poisoning from abrasion of the cuti- 
cle, and simultaneous infection thereof while performing an operation. 
Proofs of loss were required to be furnished in six months where the death 
or injury resulted from causes covered in the policy, but were not required 
to be written or sworn to. 


Held, That where proofs were made on the company’s blanks, stating the 
cause of death and the details, but not specitically stating that it was due 
to abrasion while operating, and no objection was made during six months 
on that account, that the proofs were sufficient. 


Appeal from Court of Common Pleas, Philadelphia County. 


Cuester N. Farr, Jr., and Sizas W. Pertit, for Appellant. 
S. Morris Watn and Joun W. Wescort, for Appellee. 


FE, J. 

The policy of accident insurance on which suit was brought 
was issued to a physician, and contained the following 
clause :— 

This policy covers septic poisoning resulting from acci- 
dental incision or abrasion of the cuticle, and the simul- 
taneous infection thereof, while the insured is performing a 
surgical operation or autopsy. 

It is conceded that the testimony produced at the trial was 
sufficient to sustain a finding by the jury that Dr. Braymer, 
the insured, died of septic poisoning, which resulted from an 
accidental abrasion of the cuticle while performing a surgical 
operation, and that the facts proved established a claim 
within the meaning of the policy. The only question pre- 
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sented by this appeal is whether the proofs of death furnished 
the company were in substantial compliance with the require- 
ments of the policy. 

The clause of the policy requiring formal proof is as fol- 
lows :— 

Unless affirmative and positive proof of death or injury, 
and that the same resulted from bodily injuries covered by 
this contract, shall be furnished to the company within six 
months of the happening of such accident, then all claims 
based thereon shall be forfeited to the company. 


The insured died January 9th. On the same day notice of 
his death, and that the cause thereof was “ septic meningitis, 
due to infection from operating on a case of septiczwmia,” was 
sent to the company. On the following day the secretary of 
the company called at the house with two physicians, viewed 
the body, and inquired as to the facts relating to the injury 
and death. He expressed himself as satisfied that there was 
an injury, but in doubt whether there was septic poisoning. 
At his request, a post-mortem examination was made by the 
company’s physician, who, after its completion, stated that 
there was no doubt that death was caused by septic poisoning. 
On February 5th, Mr. Jones, a friend of the deceased, wrote to 
the secretary of the company, requesting that blank forms for 
the purpose of making proof of claim be sent to him. He did 
this at his own instance, and without the knowledge of the 
plaintiff or anv member of her family. The blanks were sent, 
not to him, but to the plaintiff, with the instruction that they 
should be filled out by her and the attending physician. She 
employed an attorney to attend to the matter, and he pre- 
pared, not only her statement and that of the attending phy- 
sician, but the statements under oath of seven other witnesses, 
as to the cause of death and the circumstances connected with 
it. On March 4th these papers were delivered to the company 
by Mr. Jones, who acted as messenger, and this was the only 
connection he had with the matter, by the authority or with 
the knowledge of the plaintiff, or of any one acting for her. 
On April 22d the company’s secretary wrote Mr. Jones: “| 
return herewith proofs submitted by you on behalf of the 
beneficiary of Dr. Braymer, on the ground that they do not 
show that the septic poisoning of Dr. Braymer was received or 
incurred by him while performing any surgical operation or 
autopsy. I inclose herewith further proof blanks, which. 
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when properly filled out and returned to me, will be laid be- 
fore our board of directors for such action as they may deem 
requisite.” Mr. Jones returned the proofs which were sent 
him to the company, mislaid the letter and blanks, and never 
informed the plaintiff that he had received them. On July 
26th the plaintiff’s attorney, having learned that the company 
required additional proofs, wrote the secretary for blanks on 
which to make proofs, and was refused them, on the ground 
that six months had expired. 

All questions of the sufficiency of the proof were withdrawn 
from the jury by the instruction that they substantially com- 
plied with the requirements of the policy. Whether this in- 
struction was based on the assumption that, as Mr. Jones was 
not the plaintiff’s agent, she never had notice to furnish addi- 
tional proofs, or on the completeness of the proofs themselves, 
‘does not appear; but, under the facts of the case, it may be 
sustained on either ground. Mr. Jones was a mere volunteer, 
and, except in delivering the papers to the secretary of the 
company, he had no authority, real or apparent, to act for the 
plaintiff. She was not affected by the notice to furnish him 
additional proofs, and without this notice she was in the posi- 
tion of having furnished proofs, which in good faith were in- 
tended by her as a compliance with her duty, and which were 
accepted and retained by the company without objection until 
the trial. The proofs themselves were sufficient, in the ab- 
sence of a specific objection or request for further information. 
The policy did not require that the proofs should be in writing 
or under oath, and the written notice, the affidavits, and the 
other proofs should be considered together. They showed 
that the cause of death was septic poisoning, and that the in- 
fection took place during the treatment of a patient. This 
treatment in the first written notice was described. as a surgi- 
cal operation, and in the affidavits as an examination, but the 
details were specifically stated, and it was conclusively shown 
at the trial that the examination and manipulation described 
in the affidavits came under the head of surgical operations. 
The only defect in ‘the proofs which the most critical examina- 
tion develops is that they did not show that the abrasion of 
the skin which made infection possible occurred during the 
operation. This objection was not raised. The objection 
stated in the letter of the company of April 22d, which was 


fifty-eight days after it had received the written proof, was 
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that it did not appear that infection occurred during the per- 
formance of the operation. This objection was not well 
founded, and, as it was the only objection raised, the plaintiff 
might well infer that, in all other respects, the proof was ac 
cepted as sufficient. If for any other reason, purely technical, 
the company deemed the proofs insufficient, they should have 
notified the plaintiff, and given her an opportunity to amend 
them: Gould vs. Insurance Co., 134 Pa., 570. 
The judgment is affirmed. 


UNITED STATES SUPREME COURT. 


SUPREME LODGE, KNIGHTS OF PYTHIAS 
OF THE WORLD, Plaintiff in Error, 


v8. 


LILLIAN H. BECK.* 


Where the facts do not show suicide beyond dispute refusal to direct a verdict 
for the company will not be ground for reversal. 


The insured was killed by the discharge of his gun while coming from a 
watercloset at a place where he had gone for his wife, who had tempo- 
rarily left him on account of his drinking, and after creating a disturb- 
ance at the place, and a coroner’s jury returned a verdict of suicide. 


Held, That though he may have intended violence to his wife, it was not a 
case of death while violating the law. 


Held, That the use of a gun to illustrate testimony by one party, will justify 
its use for the same purpose by the opposite party without showing it to 
be the gun used by deceased. ' 


Held, That a statement giving suicide as cause of death in proofs of loss, if 
made under misapprehension of facts, will not estop the plaintiff from 
proving the contrary. 


Statement of facts by Brewer, J. 


On April 5, 1895, a certificate of membership, in the amount 
of $2,000, was issued by the plaintiff in error to Frank E. Beck, 
payable on his death to his widow, Lillian H. Beck. The ap- 
plication for membership contained this stipulation :— 


It is agreed that if death shall result by suicide, whether 
sane or insane, voluntary or involuntary, or if death is 
caused or superinduced by the use of intoxicating liquors, 
or by the use of narcotics or opiates, or in consequence of a 
duel, or at the hands of justice, or in violation of, or attempt 
to violate, any criminal law, then there shall be paid only 
such a sum in proportion to the whole amount of the cer- 
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tificate as the matured life expectancy at the time of such 

death is to the entire expectancy at date of acceptance of 

the application by the board of control. 

On October 31, 1896, he was killed by the discharge of a gun, 
at the time held in his hands. After his death a coroner’s 
jury found that he died “ by shooting himself in the head with 
a double-barrel shotgun, with the purpose and intent of com- 
mitting suicide, while temporarily insane, due probably to the 
use of intoxicants. That the shooting was done in the outside 
watercloset of the premises now occupied by the family of C. 
B. Nolan, and that he threatened to kill his wife before killing 
himself.” Proofs of death were furnished by his widow, in 
which question fourteen and answer were as follows: “14. 
Was death caused by suicide or viclence, or from other than 
natural causes? <A. Suicide.” 

On April 13, 1897, an action was commenced in the District 
Court of the First Judicial District of the State of Montana, 
in and for the county of Lewis and Clark, by his widow, to 
recover $3,000, the amount of the insurance. This action was 
removed by the defendant to the Circuit Court of the United 
States for the district of Montana. The answer set up spe- 
cifically that the insured died from “ self-destruction and sui- 
cide,” and, further, “ that prior to said Beck taking his own 
life said Beck was attempting to, and did, violate the criminal 
laws of the State of Montana.” Jn the Circuit Court a trial 
was had, which resulted in a verdict and judgment for plain- 
tiff. The judgment was taken by the defendant to the United 
States Circuit Court of Appeals for the Ninth Circuit, and by 
that court affirmed May 16, 1899 (36 C. C. A., 467), to reverse 
which judgment of affirmance this writ of error was sued out. 


Cartos 8. Harpy, for Plaintiff in Error. 
C. B. Notay, for Defendant in Error. 


Brewer, J. 

The principal question discussed by counsel for plaintiff in 
error, and the important question in the case is whether the 
trial court erred in refusing a peremptory instruction to find 
a verdict for the defendant. It is said that the testimony 
established the fact of suicide, and that there was no suffi- 
cient doubt in respect thereto to justify a submission of the 
question to a jury. We have recently had before us a case 
coming like this, from the trial court, through the Court of 
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Appeals (Patton vs. Texas & P. R. Co., 179 U. S., 658), in which 
the action of the trial court in directing a verdict was vigor- 
ously attacked as an invasion of the province of the jury to 
determine every question of fact. That case stands over 
against this, for there the trial court directed a verdict. Here 
it refused to direct one. In each case its action was approved 
by the Court of Appeals. In that case, although the question 
was doubtful, we sustained the rulings of the lower courts; 
and the considerations which then controlled us compel a like 
action in the present case. We said that a trial court had 
the right, under certain conditions, to direct a verdict one way 
or the other (citing several cases to that effect), but added :— 

“Tt is undoubtedly true that cases are not to be lightly 
taken from the jury; that jurors are the recognized triers of 
questions of fact; and that, ordinarily, negligence is so far a 
question of fact as to be properly submitted to and determined 
by them: Richmond & D. R. Co. vs. Powers, 149 U.8., 43. 

“ Hence it is that seldom an Appellate Court reverses the 
action of a trial court in declining to give a peremptory in- 
struction for a verdict one way or the other. At the same 
time, the judge is primarily responsible for the just outcome 
of the trial. He is not a mere moderator of a town meeting, 
submitting questions to the jury for determination, nor sim- 
ply ruling on the admissibility of testimony, but one who, in 
our jurisprudence, stands charged with full responsibility. 
He has the same opportunity that jurors have for seeing the 
witnesses, for noting all those matters in a trial not capable 
of record; and when, in his deliberate opinion, there is no ex- 
cuse for a verdict, save in favor of one party, and he so rules 
by instructions to that effect, an Appellate Court will pay 
large respect to his judgment. And if such judgment is ap- 
proved by the proper Appellate Court, this court, when called 
upon to review the proceedings of both courts, will rightfully 
be much influenced by their concurrent opinions.” 

Whether the deceased committed suicide was a question of 
fact, and a jury is the proper trier of such questions. It is 
not absolutely certain that the deceased committed suicide. 
The following are the facts; at least, from the testimony, the 
jury was warranted in finding them to be the facts: The de- 
ceased and his wife had been married some six years. They 
had one child, a little girl, of whom he was very fond. They 
lived happily together except when he was drinking, and then 
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he became irritable, and they quarreled. For six weeks prior, 
and up to four days before his death, he had not been drink- 
ing. The only evidence that he ever thought of taking his life 
is the testimony of a domestic, who had worked in the family 
for two or three years, but had left a year and four months 
before his death, that when once she called his attention to 
the fact that he was drinking heavily, his reply was that “a 
man that has as much trouble as he had, the sooner the end 
came, the better,” and a similar remark at another time, that 
such a man “ would be better off dead than living.” Two days 
before his death his wife left her home and went to a neigh- 
bor’s. He tried to persuade her to return, but she refused to 
do so while he was drinking. There were two guns in his 
house, one a single-barrel shotgun, belonging to his wife, and 
one a double-barrel shotgun, his own. The domestic then em- 
ployed had concealed both by direction of Mrs. Beck. The day 
before the killing he went to a store in the city and hired a 
gun. He was at home the day of his death, sleeping a good 
deal. Late in the afternoon he got up and called for his gun, 
saying he was going hunting. Evidently he got his own gun, 
or the gun he had hired the day before. In the evening he 
went to the house where his wife was staying, and sought ad- 
mission. A friend was with him. Admission was refused. 
He became demonstrative, and a call was made for a police- 
man, who soon came in a hack. The breaking of glass sug- 
gested that he had gotten into the house. The policeman 
went inside, when the hack driver, who had brought the police- 
man, called out that the deceased had gone into the back yard, 
and into a watercloset. The hack driver heard him go into 
the closet, and after a minute or so heard him step outside, 
and immediately the gun was discharged, and on examination 
he was found with the upper part of his head shot off. It was 
so dark that no one saw the circumstances of the shooting. 
Whether it was accidental or intentional is a matter of sur- 
mise. The undertaker testified that there was a mark on the 
face, under the left eye, as though the face had been pressed 
to the barrel of the gun; that there were no powder marks on 
the face, as there would have been had the gun not been held 
close to the skin. But whether that mark, if it came from the 
gun, was because he deliberately placed his head on the top 
of the gun, or, as a drunken man, stumbled and fell against it, 
is a matetr of conjecture. There was a dispute as to whether, 
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in view of the length of the gun and the shortness of his arm, 
he could have reached the trigger without the aid of a pencil 
or piece of wood, no trace of which was found, or indeed 
looked for. Under those circumstances it is impossible to say 
that beyond dispute he committed suicide. The discharge of 
the gun may as well have happened from the careless conduct 
of a drunken man as from an intentional act. At any rate, 
the question was one of fact, and the jury found that he did 
not commit suicide, and after its finding has been approved by 
the trial court and the Court of Appeals, we are not justified 
in disturbing it. 

Neither can it be said that death came “in violation of, or 
attempt to violate, any criminal law.” Before he left home 
with the gun he said he was going hunting. While, from his 
conduct, he apparently changed his mind, and doubtless went 
to the house where his wife was stopping with the view of 
persuading or compelling her to return home, and may have 
intended violence against her if she refused, yet the death re- 
sulted, not as a consequence of any violation or attempt to 
violate the criminal law. In this respect the court charged 
the jury as follows:— 

“ Here is an instruction asked which I refuse, and I wish to 
state here that is the instruction that if Frank E. Beck was 
violating any law at the time he was killed, why under the 
policy he cannot recover—under the by-laws. As I understand 
that by-law, it must be a case where a man is in the act of 
violating the law. For instance, if a man, in breaking into a 
house is killed in the act, he cannot recover. If aman is ina 
quarrel and gets killed, he cannot recover. But if a man con- 
templating that he was going to kill his wife if she didn’t go 
home with him, but was not in the act of doing that at the time 
he was killed, that clause of the policy does not apply.” 

This instruction correctly states the law. The death must, 
in some way, come as a consequence of the violation or at- 
tempted violation of the criminal law, and the stipulation does 
not apply when it is simply contemporaneous, and in no man- 
ner connected with the alleged violation or attempt to violate 
For instance, if the deceased had started with the avowed in- 
tent to kill his wife, and while walking down the street a tree 
had fallen and killed him, the fact that he was starting upon 
an intentional violation of the law would not make this stipu- 
lation applicable, because the cause of his death would be en- 
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tirely disconnected from the criminal act. So here, what- 
ever may have been the general thought and purpose running 
in his mind as he went to the house where his wife was, his 
act in going into and stepping out of the watercloset was in 
no manner connected with or part of an attempt to carry out 
any criminal purpose, and at that time came the shot, inten- 
tional or accidental, which killed him. 

These are the substantial matters presented in the record. 
There are one or two minor questions. For instance, when 
the undertaker was on the witness stand, the defendant pro- 
duced a gun, and asked him to show the jury how the mark 
which he said he found on the face of the deceased could be 
caused, and the gun was used for that purpose. On cross-ex- 
amination it appeared that his arm was not long enough to 
reach the trigger, and, therefore, to fire it off in the position in 
which he had placed it, he needed a pencil, or something of 
that kind. Subsequently, the plaintiff introduced testimony 
tending to show the length of the arm of the deceased and the 
improbability of his being able to reach the trigger, with his 
face on the muzzle, as described by the undertaker, which tes- 
timony was objected to on the ground that the gun had not 
been identified as the one which had caused the death, but the 
objection was overruled and the testimony admitted. There 
was testimony subsequently offered by her as to its identity, 
but the testimony was, to say the least, not clear and satisfac- 
tory, so that it cannot be said that the gun was fully identi- 
fied as the one which caused his death. Still, we cannot think 
that this furnishes a sufficient ground for reversing the judg- 
ment. The defendant produced the gun, and while it cannot 
be said that the mere production carried with it a declaration 
that this was the gun which caused the death, yet it certainly 
suggested the fact; and if not so, it ought to have offered tes- 
timony to that effect. It presented the gun for use and illus- 
tration before the jury, and there was no material error in per- 
mitting the plaintiff to use the same gun for the purposeg of 
other illustration, especially when she followed that with tes- 
timony tending, although, perhaps, only slightly, to identify it. 

Another matter it this: The plaintiff in her proofs of loss 
stated that the deceased came to his death by suicide, and to 
that effect was the verdict of the coroner’s jury. With re- 
spect to this matter the court charged that there was no 
estoppel; that the plaintiff could explain the circumstances 
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under which she signed the statement, and that while standing 
alone it would justify a verdict for the defendant, yet if ex- 
plained, and the jury were satisfied that the death did not 
arise from suicide, she was not concluded by this declaration. 
We see no error in this ruling. None of the elements of es- 
toppel enter into the declaration. The condition of the de- 
fendant was not changed by it, and if, under a misapprehen- 
sion of facts, she made a statement which was not, in fact, 
true, she could explain the circumstances under which she 
made the statement and introduce testimony to establish the 
truth. 

Some other matters are mentioned in the brief of plaintiff in 
error, but nothing that we deem of sufficient importance to de- 
serve notice. 

We see no error in the judgment, and it is affirmed. 


SUPREME COURT OF IOWA. 


McILRATH 
v8. 


FARMERS’ MUT. HAIL INS. ASS’N or Iowa.* 


The policy insured growing crops against hail, and provided that the damage 
was to be determined by the average of similar crops in the immediate 
neighborhood. 

Held, That evidence of the amount of loss is admissible in the absence of any 
demand for arbitration under a by-law providing that in case of dis- 
agreement it should be determined by such arbitration. 

Held, That evidence as to the average yield of crops in the neighborhood by 
one who only knew what he had been told by farmers, was inadmissible. 

Held, That as more was needed to prepare a growing crop for market than 
mere threshing or marketing, a charge that the value of the grain was 
its market value less the expense of these was erroneous. 

Held, That such instruction was erroneous where there was no evidence of 
the cost of marketing. Deficiency in proofs of loss which failed to show 
the quantity of grain saved was not fatal since it could be cured by evi- 
dence if sufficient to establish a claim for damages. 


Appeal from District Court, Wright County. 


Tuos. A. CHEsHire, for Appellant. 
Lapp & Rogers, for Appellee. 


* Decision rendered, May 25, 1901. 
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McCray, J. 

This action involves a claim for loss due to the same storm 
as that referred to in an action against this same defendant, 
which has already been before this court: Barry vs. Associa- 
tion, and id. (decided at this term). No new questions of any 
importance are presented, and the case may be briefly dis- 
posed of. Appellant contends that no evidence of the amount 
of loss was admissible, because the by-laws of the company 
provide that, in case of disagreement as to the amount of the 
loss, it shall be settled by arbitration, the result of which shall 
be binding on both parties. But the policy does not provide 
that arbitration shall be a condition precedent to recovery, 
and, where there is no provision having that effect, we have 
held that an ordinary stipulation for arbitration must be 
taken advantage of by an offer to arbitrate; otherwise, fail- 
ure to arbitrate will not defeat an action: Read vs. Insurance 
Co.. 103 Iowa, 307. There is nothing in the contract in this 
case limiting the evidence as to the amount of loss to the find- 
ings which shall be made by appraisers, nor is it contended 
that there was any offer by defendant to submit the loss to 
arbitration. Therefore, evidence as to the amount of loss was 
properly received. 

Complaint is made of the refusal of the court to strike out 
the evidence of a witness as to the average yield per acre of 
similar land in the neighborhood in crops of the same kind, on 
the ground that the witness did not show himself qualified to 
testify on the subject. He professed to be able to testify as 
to average crops in the neighborhood, but said that he had no 
knowledge as to the average amount of grain raised by any of 
the neighboring farmers whose crops were not injured, save 
what they told him. Inasmuch as the injury, under the terms 
of the contract, was to be determined by the average of the 
same kind of crops grown in the immediate neighborhood for 
that season, we think the court should have sustained the mo- 
tion. So far as it appears from the witness’ testimony, his 
knowledge of the average crops was not as to that particular 
year. With reference to that year his information seems to 
have been entirely from hearsay. Perhaps this error was | 
without prejudice, but the court should have required a more 
specific showing of qualification on the part of the witness. 

In the case of Barry vs. Association (Iowa), above referred 
to, it was held error to give to plaintiff the full market value 
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for that part of the crop which was lost, without deduction 
for the expenses of preparing it for market. In the case which 
we now have before us the court instructed the jpry that the 
fair and reasonable value of the wheat and oats which were 
lost would be the market value thereof, less the reasonable and 
necessary expense of threshing and marketing the same, and 
that, as to the corn, its value would be the pricé for which it 
could have been sold upon the premises in the ordinary course 
of business, less the reasonable and necessary expense of 
husking and cribbing. It must be borne in mind that the loss 
resulted from injury to the growing crop, and that something 
more would have been necessary than threshing and market- 
ing to prepare the growing crop for market, if it had not been 
damaged. Possibly, the cost of cutting in case of the dam- 
aged crop of small grain might be the same per acre as though 
it had not been damaged, but certainly the expense of hauling 
would have been less. This element of expense of preparing 
for market in the case of the wheat and the oats was not 
taken into consideration by the court in this instruction. 
Moreover, there was no evidence of the expense of harvesting 
and hauling from the field, nor was there any evidence of the 
cost of hauling the threshed grain to the nearest market. 
Therefore, even under the instruction of the court, which was, 
in itself, erroneous in this respect, there was lacking proof of 
matter which was essential to enable the jury to apply the in- 
struction to the facts, so as to reach a conclusion. We do 
not wish to be understood as holding that the only method of 
ascertaining the amount of loss would be by finding how many 
more bushels of grain would probably have been secured from 
the crop if there had been no damage by hail, and what the 
value of such grain would have been, as shown by the market 
value, less the expense of maturing the immature crop, and 
getting it to market. It may well be that other loss than a 
certain number of bushels of grain has resulted. In case of 
wheat or oats the loss of straw might also be material, and in 
case of corn the loss of fodder, and if there was competent 
evidence of the difference of the value of the crop standing in 
the field after the damage and the value of like immature 
crops on similar land in the neighborhood, that difference 
might, no doubt, be taken as the measure of damages; but the 
loss in bushels, valued according to the market value, less the 
cost of maturing, harvesting, and getting to market, may, no 
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doubt, be shown, as indicating the amount of loss, where no 
evidence of additional elements of damage is introduced. 
Complaint is made of the insufficiency of the proof of loss 
submitted to the company with reference to the quantity of 
corn which plaintiff saved out of the damaged corn crop, but 
the company did not object to the sufficiency of the proof in 
this respect, and such deficit would not preclude proof of dam- 
age to the corn crop, provided there was such proof as to en- 
title the plaintiff to any recovery whatever under the policy. 
Other assignments of error have been fully considered, but we 
find that the objections therein urged were not well taken. 
For the errors pointed out, the case must be reversed. 


SUPREME COURT OF MINNESOTA. 


TREBBY 
v8. 


WESTERN INS. CO. oF PITTspurG, Pa.* 


Evidence held sufficient to establish the authority of defendant’s adjuster to 
employ the plaintiff on its behalf to assist in the settlement of a fire loss. 


Appeal from District Court, Morrison County. 


E. P. Apams, for Appellant. 
F. W. Lyon (D. T. Calhoun, of counsel), for Respondent. 


Srart, C. J. 

This action was brought in justice court to recover for serv- 
ices which the plaintiff claimed to have rendered to the defend- 
ant at its request in looking up evidence to aid in the settle- 
ment of a certain fire loss. An appeal was taken from the 
judgment of.the justice to the District Court, where the case 
was tried by the court without a jury, and judgment ordered 
for the plaintiff in the sum of $30. The defendant appealed 
from an order denying its motion for a new trial. There was 
evidence on the part of the plaintiff tending to show that he 
rendered the services for which he claims pay to the defendant 
at the request of its alleged agent, C. G. Bates, and that he was 





* Decision rendered, June 14, 1901. Syllabus by the Court. 
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entitled to recover the amount awarded. The sole question on 
this appeal meriting any serious consideration is whether the 
evidence was sufficient to sustain a finding to the effect that 
Mr. Bates was authorized to employ the plaintiff on behalf of 
the defendant. If he was not, the defendant’s assignments of 
error are well taken; otherwise not. Mr. Bates was called as 
a witness by the defendant, and testified to the effect that he 
settled the fire loss in question for it; that he was engaged in 
the business three days; that he employed the plaintiff con- 
ditionally in the matter,—that is, he agreed to give him $25 if 
he could settle the loss for $300, but that he failed to do so; 
that other than this he did not employ him at all. No direct 
evidence was given by either party as to the actual authority 
of Mr. Bates. But the fair inference from the evidence of- 
fered by the defendant itself is that he was its adjuster, and 
as such authorized to settle the loss, and to do whatever was 
reasonably necessary to bring about that result; hence, as 
such adjuster, he was, prima facie, authorized to employ the 
plaintiff to render the services here in question. If the ad- 
juster did, in fact, exceed his authority, it was a matter within 
the exclusive knowledge of the defendant, and, in the absence 
of any evidence that he did, we hold, upon the whole record, 
that the evidence is sufficient to establish his authority in the 
premises: First Nat. Bank of Devils Lake vs. Manchester 
Fire Assur. Co., 64 Minn., 96. Order affirmed. 
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SUPREME COURT OF GEORGIA. 


SOUTHERN MUT. INS. CO. 
v8. 


HUDSON ET AL.* 


Where the question under examination is one of opinion, any witness may 
testify as to his opinion, giving his reasons therefor, but a question seek- 
ing to elicit an opinion should not be so tramed as to require the witness 
to review the testimony given by other witnesses in the case. Permitting 
him to base an answer upon such a review would, to all intents and 
purposes, put him in the place of the jury. 


In a suit to recover on a policy of fire insurance, the following charge is error: 
‘‘A party, while he has the right to change the condition of his property 
temporarily, has no right to make that change except in a manner in 
which a prudent, cautious man would make it; and therefore if he did 
change it, and changed it in such a way as to manifest carelessness, neg- 
ligence, gross negligence, such as a prudent man would not do, then it 
would bar his right to recover.” 


It is error to instruct the jury that if there is a conflict in the evidence of the 
witnesses who testified in a case, and the jury cannot reconcile that evi- 
dence, they should believe that witness or those witnesses who have the 
best opportunity of knowing the facts about which they testify, and the 
least inducement to swear falsely. The credibility of witnesses, and the 
weight to be given to the evidence of each in a case, is a matter left solely 
to the jury, and must be determined by them. 


Error from Superior Court, Hall County. 


Erwin & Erwin and S. C. Duntap, for Plaintiff in Error. 
W. R. Hamnonn, for Defendants in Error. 
Lirtte, J. 

The defendants in error instituted an action against plain- 
tiff in error to recover on a contract made by the insurance- 
company with the estate of Mrs. Hudson, whose beneficiaries 
the plaintiffs in the suit claimed they were. They allege that 
they are entitled to recover $1,200 under said contract, because 
the property insured was consumed by fire during the exist- 
ence of the contract, and that payment had been demanded 
and refused, etc. Defendant admitted that it had made the 
contract, and that the property was consumed by fire within 
the term stipulated in the policy, but denied its liability, and 
offered as a defense to the action that the person in charge of 
the premises insured (a house and furniture) permitted to be- 
placed thereon, and near the house, a portable steam engine, 
which, being fired up, was used as the power to thresh grain: 
+ Decision rendered, May 25, 1901. Syllabus by the Court. 
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on the premises; that, during the process of threshing, the 
straw which was separated from the grain was deposited in 
immediate proximity to the house, and that sparks of fire from 
the engine while thus being used, were suffered to escape, and 
the straw, which became ignited, thereby communicated fire 
to the house; that the introduction of the engine on the prem- 
ises changed the condition as to exposure, and greatly in- 
creased the risk taken and insured against; that this was 
done without notice to, or permission from, the defendant, and 
without any new agreement; that by such action the terms of 
the policy were violated, and the defendant discharged from 
all liability on its contract; that this conduct amounted to 
gross negligence, and, in consequence, the company was dis- 
charged from all liability. This is the second appearance of 
this case in this court. The points decided and the opinion 
which was rendered heretofore are reported in 107 Ga., 297; 
the style of case there being “Adair vs. Southern Mutual In- 
surance Co.” All the material facts in that case are set out 
by Mr. Justice Lewis, who delivered the opinion of this court 
therein. It is claimed that additional facts are shown in the 
present record, and perhaps there are. But, inasmuch as the 
case is not decided upon the facts, we deem it useless to ac- 
company this opinion with a statement of the facts found in 
the present record. Reference to the case of Adair vs. Insur- 
ance Co., supra, will afford sufficient information as to the 
facts of the case to make plain the rulings now made. The 
jury returned a verdict in favor of the plaintiff. Defendant 
made a motion for a new trial, which, being overruled, it ex- 
cepted. We purposely omit any ruling on the ground that the 
verdict was contrary to the evidence, because, in our opinion, 
the ruling in the case heretofore made declares that the facts 
in the case as then presented, and which are here now, raised 
a question of fact for determination by the jury; and, as the 
ease goes back for a new trial, we leave the facts to be again 
passed on by a jury. Before referring to the other grounds in 
the motion, it will be proper to restate what was decided in 
the former case, as, of course, the principles of law then ruled 
are now applicable. The existence of the following facts were 
not seriously questioned in that case: A movable engine was 
placed near the dwelling house, by permission of the person in 
charge of the premises, for the purpose of threshing a quantity 
of wheat; and, as the straw gathered near the separator, some 
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of it fell within a few feet of the dwelling. That this work 
was to be temporary. That it was commenced in calm 
weather. That the wind suddenly changed, and that fire from 
the engine was communicated to the straw, which, in turn, 
communicated it to the dwelling. The defendant company 
contended that the act of locating the engine and putting it 
in operation near the house, and allowing such an inflammable 
substance as straw to accumulate near the house, was a 
change in the use of the building, and such an increase of risk 
as voided the policy which had been issued. On that point the 
court ruled that the clause in the policy that any change in 
use or condition of the building which increased the risk, un- 
less notice was given to the company and a new agreement 
entered into, applied to such changes as were of a permanent 
nature, and not mere temporary changes in the use and occu- 
pation of the premises, and that, therefore, a temporary use of 
a machine for threshing grain for a few hours on the premises 
where the insured property was located would not, of itself, 
work either a forfeiture or a suspension of such policy. This 
court further ruled, however, that if the insured, or one to 
whom the entire custody of the property had been committed, 
should, by doing any act which one in the exercise of ordinary 
care and diligence would not, under like circumstances, do, so 
change the use and occupancy of the premises as to materially 
increase the hazard of insurance, the company would not be 
liable for a Joss directly resulting as a consequence of such 
increase in the risk, and that the record contained sufficient 
evidence to require a submission to the jury of the issue of fact 
as to whether or not there had been such negligent use of the 
property in question as to materially increase the risk of insur- 
ance. In the light of these rulings we now proceed to con- 
sider the other grounds found in the motion. 

1. We think that the evidence of the adjuster of the com- 
pany to the effect that the risk covered by the policy was a 
dwelling risk,—an ordinary risk,—and if it had been a greater 
risk a greater premium must have been demanded, was prop- 
erly admitted, not for the purpose of showing the character 
of the risk, because that was determined by the policy, but to 
show the fact that, if the risk had been greater than that inci- 
dent to a dwelling, a greater premium would have been 
demanded; and while we are not prepared to say that this 
evidence was in any particular material, in view of the rulings 
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heretofore made in the case, we do think that the trial judge 
should have omitted, in ruling on the evidence, the expression 
that it was admissible in one view of the case,—as to whether 
the risk was temporary or permanent. If the evidence was 
admissible at all, it was entitled to be submitted to the jury in 
any event, and it was the province of the judge thereafter to 
have instructed the jury as to the rule of law applicable to the 
change of risk, if any was made. The remark wa’'s not, in our 
opinion, of sufficient importance to work a reversal. We are 
also of opinion that the trial judge did not err in ruling out 
the further evidence of the adjuster that the company * would 
not have permitted that use of the property, would not have 
received higher rate, but would have canceled the policy.” 
The contract settled the rights of the respective parties by its 
terms, and what the company would or would not have per- 
mitted, and whether it would or would not have canceled the 
policy of insurance had it known that the engine and other 
machinery were to be located on the premises, could not affect 
such rights. The policy spoke the agreement of the parties, 
whose rights would be determined by its terms as legally in- 
terpreted, and not by the interpretation which the company 
alone placed upon it. However, as we do not base our deci- 
sion on these grounds, no further reference will be made to the 
objections. Another ground of the motion (the seventh 
ground) is predicated on the fact that the trial judge refused 
to admit testimony that putting several loads of wheat straw 
in the back vard of the premises on which the house which was 
burned was located, and the engine within fifty feet of the 
straw, with no spark arrester,—a four or five horse power en- 
gine, wood burner,—and to begin threshing that close to the 
house, would increase the risk. Substantially the same objec- 
tion was made in the tenth ground of the motion, to the refusal 
of the court to admit the evidence of this witness as to the 
same matter. The error assigned in the seventh ground, as 
above set forth, cannot be considered by this court, because it 
is therein further stated that the defendant now insists that, 
if the witness had been allowed to answer the question, he 
would have replied that the risk of fire would have been in- 
creased under the circumstances stated, but no statement of 
what the witness's answer would have been was made on the 
trial. Under repeated rulings of this court, the ground can- 
not be considered, because the material inquiry is, did the 
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court err in excluding the answer to that question from the 
jury; and, there having been no statement made on the trial 
as to what his answer would have been, the judge, of course, 
did not pass on the materiality of the proposed testimony, and, 
because he did not, we cannot overrule him. It is not a good 
reply to say that the question was excluded because it was 
hypothetical, and not addressed to an expert, and not because 
the judge did not know what answer the witness would make 
to the question. This may have been the reason he thought 
it inadmissible, but in passing on its legality he was entitled, 
at least, to have known, in substance, what the answer to the 
question would have been. The question propounded to this 
witness in the tenth ground is as follows: ‘“ Do you not con- 
sider that placing the engine and thresher on plaintiff’s lot so 
near the house, and threshing the wheat so near the house, 
and having no spark arrester on the engine, and piling up the 
straw so near the house, all as detailed by the witnesses on the 
stand, in your presence, in this case, increased the hazard of 
insurance, and enhanced the danger from fire of plaintiff’s 
dwelling house?” In connection with this question, counsel 
stated to the court that they expected to prove by this witness 
that, in his opinion, each of the above acts did increase the 
hazard of insurance, and enhance the danger from fire to the 
house of the plaintiff, and further stated that the witness 
vould give the reasons for his opinion. The trial judge, we 
think, properly ruled in excluding an answer to this question. 
It will be noted that a hypothetical case is not stated, but that 
the witness was asked to give his opinion whether or not, 
under the evidence of the witnesses who had testified as to the 
character of the engine and its location, and the nearness of 
it and the thresher to the house, and to the fact of the straw 
being piled up near the house, the hazard of insurance was in- 
creased, and whether or not, under the same evidence, the 
danger from fire to the plaintiff’s dwelling was enhanced. In 
the case of Flanagan vs. State (106 Ga., 109), it was ruled that, 
v hile it is improper to ask an expert what is his opinion upon 
the case on trial, he may be asked his opinion upon the same 
case hypothetically stated. Chief Justice Simmons, who de- 
livered the opinion in that case, approvingly quoted from 
Rogers on Expert Testimony (section 26) the following rule: 
“A question should not be so framed as to permit the witness 


to roam through the evidence for himself, and gather the facts 
Vou. XXX.—47. 
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as he may consider them to be proved, and then state his con- 
clusions concerning them.” The following question: “ From 
the facts and circumstances stated by previous witnesses, and 
from those testified to by still other witnesses, relating to the 
homicide, and from defendant’s conduct of the trial, is it your 
opinion that defendant was sane or insane when he com- 
mitted the act?’—-was passed on in the case of State vs. Fel- 
ter (25 Iowa, 67); and the Supreme Court of that State said, in 
relation thereto, that it practically puts the medical witness 
in the place of the jury. The rule is further stated in Rogers 
on Expert Testimony as follows: “Questions should be so 
framed as not to call on the witness for a critical review of the 
testimony given by the other witnesses, compelling the expert 
to draw inferences or conclusions of fact from the testimony, 
or to pass on the credibility of the witnesses; the general rule 
being that an expert should not be asked a question in such 
a manner as to cover the very question submitted to the jury.” 
It is true, in these cases the witnesses referred to were expert 
witnesses; but our Civil Code (section 5285) declares that 
where the question under examination, and to be decided by 
the jury, is one of opinion, any witness may swear to his opin- 
ion or belief, giving his reasons therefor. Hence the opinion 
of a nonexpert witness may be admitted where the question 
is one of opinion, when he gives his reasons therefor, on pre- 
cisely the same principle as that which allows the opinion of 
an expert to be admitted without his reasons, and rulings in 
relation to questions propounded to one are applicable to the 
other. 

2. Another ground of the motion alleges that the court 
erred in charging the jury as follows: “That a party, while 
he has the right to change the condition of his property tem. 
porarily, has no right to make that change, except in a manner 
in which a prudent, cautious man would make it; and, there 
fore, if he did change it, and change it in such a way as mani- 
fests carelessness, negligence, gross negligence, such as a 
prudent man would not do, then it would bar his right to re- 
cover.” This charge was error. The rule laid down in the 
former decision of this case as a proper one, under the same 
facts, was substantially this: If the insured, or one to whom 
he bas intrusted the custody of the property, should, by doing 
any act or acts which one in the exercise of ordinary care and 
diligence would not have done under like circumstances, 80 
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change the use and occupancy of the premises as to materially 
increase the hazard of the insurance, the company would not 
be liable for a loss directly resulting as a consequence of such 
increase in risk. That the issue for the jury to determine was 
whether or not there had been such negligent use of the prop- 
erty in question as to materially increase the risk of insurance, 
and to cause the damage complained of. The charge of the 
trial judge is to the effect that if the insured or the person 
having charge of the property did change it in such a way as 
manifests carelessness, negligence, gross negligence, such as a 
pradent man would not do, then the right to recover would be 
barred. ‘“ Gross negligence ” is defined by our Civil Code (sec- 
tion 2900) to be “ that want of care which every man of com- 
ion sense, how inattentive soever he may be, takes of his own 
property.” Hence it can be readily perceived that the trial 
iudge, by the use of the term “ gross negligence,” stated the 
rule differently from that Paid down to govern the rights of the 
parties in this case; and, while that part of the charge which 
precedes that just referred to is certainly unobjectionable, the 
clause of the charge which refers to gross negligence is not 
rendered harmless by that which precedes it. 

+. It is further complained that the trial judge erred in in- 
structing the jury that: “If there was a conflict between the 
witnesses in what they have sworn before you, it is your duty 
to reconcile that conflict, if you can do so; but, if you cannot 
do so, then you should believe that witness or those witnesses 
who have the best opportunity of knowing the facts about 
which they testify, and the least inducement to swear falsely.” 
That this charge is error is, in principle, decided in the case of 
Hudson vs. Best, 104 Ga., 131. Judgment reversed. All the 
justices concurring, except Cobb, J., disqualified. 
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LOWER COURT DECISIONS. 


APPRAISEMENT WHEN INVALID. 
Sixth Circuit, Lucas County, Ohio, Circuit Court, January Term, 1898, 


PHENIX INS. CO., or HartTForD, Conn., 
v8. 
CHARLES ROMEIS.* 


Where there has been an appraisal entered into by the parties which is claimed 
to be invalid on account of the incompetence and favoritism of the com- 
pany’s appraiser, a separate action or cause of action to set it aside is not 
necessary before an action to recover on the policy. 

Evidence attaching the appraisal was properly allowed to go to the jury. 

The agreement was to submit to competent and disinterested appraisers, who 
should estimate the loss, stating separately the sound value and damage. 

Held, That such value and damage should be determined on each separate 
article, not simply on the insured goods as a whole; otherwise the ap- 
praisers are not acting as such, but as arbitrators or judges, and a failure 
in this respect will defeat the appraisement. 

Where proofs of loss were accepted without objection. and an appraisement 
entered into, they cannot be afterwards objected to. Where no demand 
for an examination of insured was made the lack of such examination 
cannot be objected to. 

An attempted appraisement in which no effort is made such as would be 
necessary to get a knowledge of certain goods nearly or totally destroyed, 
while their valuation is assumed on the report, is not a valid appraise- 
ment, and the appraisers were not competent and disinterested within 
the meaning of the policy. 


Error to the Court of Common Pleas of Lucas County. 


Smita & Baker, for Plaintiff in Error. 
Brown & Geppes, for Defendant in Error. 


Kina, J. 

June 22, 1896, defendant in error was insured by the Phoenix 
Insurance Company, for $2,000. June 28, 1896, a fire injured 
the stock of goods insured, and destroyed a part. There was 
other insurance upon this stock of goods, amounting to $5,000. 
A suit was brought in the Court of Common Pleas, to recover 
of the Phoenix Insurance Company a two-seventh part of the 
loss, alleged to be $1,901.42, with interest from October 26, 
1896. 

To the petition there was an answer, and a reply to the an- 
swer. Afterwards a trial was had at the September term, 


* Decision from Ohio Circuit Court Reports, Vol. XV., 1898. Syllabus by Ep. Ins. L. J. 
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1897, which resulted in a verdict for the plaintiff for $2,010.94, 
upon which verdict a judgment was rendered for that amount, 
after the overruling of a motion for a new trial, and the case is 
brought here, and we are asked to reverse that judgment. 

We have given quite an extended consideration to the case, 
because it involves a great many questions, and some of them 
important ones. The variety and number of exceptions in 
the record will preclude our noticing them in detail. Those 
which we deem it necessary to notice may be classified as fol- 
lows :— 

“1. It is claimed that there was an appraisement entered 
into by the parties under this policy, the result of which binds 
both, and that an action could not be maintained upon the 
policy until the appraisal was first set aside, in a separate 
action, or by a separate cause of action included in the same 
petition, and heard and determined by the court before and 
apart from determining the other issues of fact in the case. 

“2. That the court erred in‘ permitting evidence to be of- 
fered under the petition as drawn, attacking the appraisal, 
and in submitting this evidence to the jury along with the 
other issues in the case. 

“3. That the verdict as returned by the jury upon that ques- 
tion is not sustained by the evidence. 

“4, It is claimed that the plaintiff should not have recov- 
ered because he had not complied with certain conditions of 
the policy precedent to the right to maintain an action—that 
is, that he did not make proper proof of loss, as required by 
his policy; and next, that he did not submit to an examination 
under oath, nor produce his books and papers, as required by 
the terms of the policy. 

“5, That improper evidence was admitted on the part of the 
plaintiff below. 

“6, That the court erred in its charge to the jury. 

“7, That the amount of the verdict returned by the jury is 
excessive.” 

1. Taking them in the order I have named, the first question 

arising is, whether the pleadings have properly presented the 

issue which the court heard and submitted to the jury. The 
petition alleged the loss, the issuing of the policy, the fire, the 
amount of the loss; failure of the company to pay; that 
plaintiff had duly performed all the conditions on his part, 
and asked for judgment. 
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The answer of defendant admits the issuing of the policy, 
the amount of their insurance—substantially as it was in the 
petition; admits that a fire occurred, and that the stock was 
damaged. 

It denies the other allegations of the petition and alleges, as 
a third defense, that the policy contained a condition whereby 
it was agreed that, in the event of disagreement as to the 
amount of loss, the amount should be ascertained by two com- 
petent and disinterested appraisers. It quotes that item of 
the policy, and then alleges that a disagreement did arise be- 
tween the parties, and that the plaintiff and defendant en- 
tered into an agreement in writing (and which agreement also 
included the other insurers) for submitting to appraisers the 
amount of this loss; that thereupon the plaintiff appointed a 
person, and the defendant appointed another to act for it and 
the coinsurers; that the agreement was signed, and thereupon 
the persons named entered upon the discharge of the duty of 
appraisal, and did appraise the loss, which appraisement they 
signed and duly verified. 

The answer alleged that they found the amount of damage 
to this stock of goods to be $2,660.77. It does not say any- 
thing further about the amount, but if it were carried out it 
would be found that upon that the plaintiff would be entitled 
to recover about $760.22, with interest from the date named in 
his petition, which would, perhaps, make about $800 all to- 
gether. 

To this answer there is a reply conceding the allegations 
contained in the answer: That there was this provision in the 
policy; that the parties had entered into an agreement to ap- 
praise this property, and going on further to say that the 
appraiser selected by the insurance company was incompe- 
tent, interested, prejudiced and biased, and setting up several 
other things as objections to him, and alleging that they did 
not return a proper, fair, true or just appraisement; that the 
appraisement was invalid for these reasons, and ought to be 
set aside. 

It is said, as I have before suggested, that this ought to have 
been the subject of a separate action, or brought as a separate 
cause of action, and first determined in this case. A great 
many authorities have been cited by counsel on both sides, 
which we have examined, and have come to the conclusion 
upon that question that this action was properly brought. 





1901.] Phenix Ins, Co. vs. Romeis. 743 


We do not decide or hold that it might not have been differ- 
ently brought, and properly so. We would not undertake to 
hold that it would not have been proper pleading for the 
plaintiff to allege in his petition the making of the appraise- 
ment and the award of the appraisers, and then assert that it 
was invalid for the reason assigned, and ask to have it de- 
clared invalid and set aside. There are cases that have pro- 
ceeded on that line, in States adopting a system of pleading 
like ours (137 N. Y., 187, Bradshaw vs. Insurance Co.), but 
there is no decision on the precise point of pleading contained. 
There are some cases that are somewhat in point on the sub- 
ject, and we are disposed to follow them. The first I refer to 
is a case found in 16 Washington Repts., 232 (Davis vs. Insur- 
ance Co.). Action was brought, as in this case, and the an- 
swer was the same as in this case, followed by a reply attack- 
ing the award of the appraisers. This, the court held, was 
entirely proper. I have not time, and it would not probably 
be profitable, to read from that very interesting case, but 
many authorities are cited, deciding the question squarely. 
One in 67 Federal Reporter, 488 (Kahnweiler vs. Ins. Co.), de- 
cided by the Circuit Court of Appeals, District of Kansas, is 
an interesting case; and the decision is sound, as we view it. 
There is a case in 68 Federal Reporter, 173 (Robertson vs. 
Scottish Union, etec., Ins. Co.), along the same line, in which 
they distinguish certain cases in New York and North Caro- 
lina from a case decided in Virginia, but holding that in Vir- 
ginia, under the practice there prevailing—the common-law 
system of pleading—that a separate action would be required. 
To the same effect is a case in 85 Iowa, 6 (Adams’ Admr. vs. 
Ins. Co.), although the question is not squarely determined as 
to the matter of pleading; but in that case the action was, as 
in the case at bar, and the defense set up in the answer, that 
the matter had Deen adjusted by appraisers, and that the 
plaintiff had no cause of action upon the policy, and it was in- 
sisted that he could not recover upon the policy because there 
had been an appraisal, but the court held that he could. To 
the same effect is 140 Mass., 348 (Soars vs. Ins. Co.), and I 
think it a very pointed case upon this question. There they 
hold that in an action where it was claimed by the plaintiff 
that the action of the appraisers was, for any reason, invalid, 
so that the appraisement would be set aside by the court, that 
it might be so treated by the plaintiff, and that the action was 
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properly brought upon the policy, and not upon the award of 
the appraisers, and, on page 345, the court say:— 

“The jury have found that the award which the defendant 
relies on is invalid. It can therefore have no effect upon the 
rights of the parties. 

“ But, if it had been a valid award, it could not, as contended 
by the defendant, prevent the plaintiff from maintaining his 
suit upon the policy. The award has reference merely to the 
damages. The agreement of submission merely refers to arbi- 
trators, the appraisal and estimate of the damage by fire to the 
plaintiff’s property, and expressly provides that the award 
shall have no reference to any other question or matter of dif- 
ference, and shall be ‘ of binding effect only so far as regards 
the actual cash value of, or damage to, such property. <A 
valid award under this submission might be evidence of the 
damages in an action upon the policy; but it is too clear to 
admit of any discussion that the only action of the plaintiff 
must be upon the policy, and not upon the award.” 

Perhaps, in that case, the award would not have the same 
effect as it would have had in this case if it had been valid, but 
the authority, ] think, is very pertinent to this question; so 
that we can hold, based upon good authority, that the action 
was properly brought. The defense came in properly in the 
answer, and the attack upon the award is placed in the reply. 

2. Now, under this condition of the pleadings, the court 
might well have allowed the proof to follow the order of the 
issues made by the pleadings. But, upon the trial, the court 
required the plaintiff, in order to attack this award of the ap- 
praisers, to offer his evidence bearing upon that point in con- 
nection with his other evidence in making out his case. There 
was no error committed by the court in that order—certainly 
none to the prejudice of defendant. It simply required of the 
plaintiff to put in all the testimony that he had, bearing upon 
all the issues in the case, in the first instance, and the defend- 
ant then would have the advantage of knowing what that evi- 
dence was, and could then’answer. In this connection it is 
said that the court erred in submitting that evidence to the 
jury; that, although the pleadings might be proper, and it be 
entirely correct to attack this award in an action brought to 
recover for the amount of the loss, yet the question of validity 
should have been determined by the court, and not submitted 
to the jury. We think the court might have determined that. 
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But, again, its action in submitting the question to the jury, 
could not, by any process of reasoning, be prejudicial, since the 
evidence submitted to the jury was also submitted to the 
court, and the court, in passing upon the motion for a new 
trial, necessarily passed upon these issues, so that it was 
passed upon twice—the defendant and two tribunals to decide 
the question, rather than one, and one of these is the one which 
it claims should have heard and determined it alone. The stat- 
ute (section 5131), as well as the principles of practice in 
courts of equity, allow the court to submit any question—any 
issue of fact—to a jury. We hold that there was no error in 
submitting this question as it was submitted to the jury. 

3. This brings us to the question whether this verdict, upon 
that point, is sustained by the evidence? We are constrained 
to hold that it is. We could not hold otherwise. There are 
several reasons for this. I will say here, that, curiously 
enough, neither the insurance policy nor agreement to arbi- 
trate is found in this record, from beginning to end; and the 
only point which is made about that is, that the bill of excep- 
tions, while it purports to set out all the evidence, does not 
set that out. However, that can hardly be essential, since the 
question is raised by the answer and reply. The answer al- 
leges that the policy contained this agreement :— 

“Tn the event of disagreement as to the amount of loss the 
same shall, as above provided, be ascertained by two compe- 
tent and disinterested appraisers, the insured and this com- 
pany each selecting one, and the two so chosen shall first elect 
a competent and disinterested umpire; the appraisers to- 
gether shall then estimate and appraise the loss, stating sepa- 
rately sound value and damage, and, failing to agree, shall 
submit their differences to the umpire; and the award in writ- 
ing of any two shall determine the amount of such loss; the 
parties thereto shall pay the appraiser respectively selected 
by them, and shall bear equally the expenses of the appraisal 
and umpire.” 

The agreement was made, then, to submit this loss to com- 
petent and disinterested appraisers. That was the agreement 
in the policy. I take it that they did not make any other con- 
tract when they came to make the agreement of appraisement. 
Now, the evidence tends to show in this case that the ap- 
praiser appointed by the insurance company lived at Columbus, 
Ohio, and that he was sent for by the company to come to the 
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town of Alexandria, Ind.—in another State—to appraise this 
loss. It tends to show that he had previously acted for this 
company in the same capacity. It tends to show that, while 
present and acting as appraiser, he effectually dominated and 
controlled his coappraiser; that he usually had the last word, 
and what he said was adopted. Now, there is, in our judg- 
ment, enough of this sort of evidence to sustain the verdict of 
the jury, and holding that this appraisement, for this reason, 
was invalid. See 131, N. Y., 131. But we do not care to rest 
the decision upon that. Referring to the agreement as con- 
tained in the answer—after referring to the appraisers as 
“competent and disinterested persons,”—it says: That they 
“shall then estimate and appraise the loss, stating separately 
sound value and damage.” What does that expression mean? 
Obviously. it means that the appraisers are to state separately 
the sound value and the damage to each and every article in- 
jured by the fire—not the sound value and the damage to the 
stock of goods insured, but to the articles thereof. Other- 
wise, these gentlemen are not appraisers at all; they are 
judges; they constitute a jury; thev are arbitrators to de- 
termine the amount of loss, rather than the particular injury 
that may be traced to each and every article. 

Again, if they are to determine all the loss, both that upon 
the injured articles and that which is represented by no in- 
jured articles—in other words, where there are articles that 
are entirely wiped out of existence; if they are to find the loss 
of stock, to that extent they become tryers of a question of 
fact, and must get evidence. It is argued by plaintiff in error 
that it would have rendered their finding absolutely void if 
they had called witnesses before them, or had investigated 
other facts than those which their eyes disclosed. Then it 
must follow that they were not there to do anything but to 
appraise the damage to the articles which were still in exist- 
ence. They undertook, however, in this case, to do more; 
they did set forth the damage to the articles in existence, and 
stated the amount of the whole that they found—stating a 
gross sum—and wrote in their report that this included the 
articles totally destroyed by fire—but what they were they did 
not sav—finding that the total damage or loss to the stock, 
and not to the articles, was twenty-six hundred and some odd 
dollars, and they signed the report and went away. Now, 
that report was invalid for the reason that the appraisers 
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could not. by the process adopted, know the number, charac- 
ter, quality or value of the articles totally destroyed. The 
evidence in the record was overwhelming that there were arti- 
cles that were entirely burned; and there were others, like 
hats, of which there was only left the piece of wire that went 
around the rim. These appraisers could not tell the kind of 
goods they were. what they were worth, or the condition they 
were in before the fire, without calling for testimony—without 
inquiring of somebody who knew about it—or without getting 
hold of some books, papers or invoices and arriving at it by 
the best means possible. We do not find it necessary to hold 
that they had power to do that, but we do hold that they did 
not undertake to do it in this case; they did nothing which 
would enable them to find the value of the property totally 
destroved. Further, the evidence shows beyond doubt that 
the plaintiff below was present in the town at the time of the 
appraisement; that he had seen the appraisers, together with 
his local attorney, and had informed them that he had his 
books and papers showing his invoices for many of the goods 
which were in the store, and was ready to produce them at any 
time. He was informed by these appraisers that when they 
wanted him they would notify him. He waited at his board- 
ing place during the day, and until evening, and then found 
that they had signed their appraisal, left it at the hotel, and 
fled the town. Now, for that reason, we think, this verdict 
was fairly supported by the evidence, because, as I have said, 
this was not an appraisal. 

4. It is urged that other specific conditions of the policy 
were not complied with by the insured. The proofs of loss are 
a part of the record in the case. We think the plaintiff fur- 
nished proper proofs of loss. He furnished them within sixty 
days, at least, so complaint is made on that point. They were 
sworn to within sixty days, and appear to be proper on their 
face, and there is no evidence of any kind that the company 
ever objected to them; on the contrary, it proceeded to de- 
mand, as it might under this policy, an appraisement of the 
property, and appointed its appraiser and entered into the 
appraisal of it, after agreeing that the statement of the ap- 
praisers should govern, and is here insisting that it shall 
govern. 

Second. It claims that the defendant did not submit himself 
and his books for examination. I have referred to what he 
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was ready to do when the appraisers were there. I do not 
find in the record that the company made any other demand 
upon him at any other time to present himself, or to bring his 
books and papers for examination; but he was there at the 
time named, and ready, and the appraisers’ would not hear 
him. Therefore, that objection is untenable. 

5. The next objection is, that improper evidence was admit- 
ted. There are two or three hundred objections and excep- 
tions to the evidence in this record. We do not think any of 
them are worthy of discussion, except what I will refer to 
more particularly—found on pages 127 and 128. The plaintiff, 
on the witness stand, testified that the next day after this ap- 
praisal was made he was at his attorney’s office, and the 
appraiser who had been selected by him came in—Mr. Pilger, 
by name—and he states who were present, and then says he 
had a conversation with Pilger in the presence of the wit- 
nesses named: “In the presence of the parties I spoke of 
there, in Judge Ryan’s office, I asked him the question what he 
meant by his conduct, and about deceiving me as he did.” 

“Q. In what respect, referring to what? A. That he and 
Mr. Boyd had agreed to send for me, to inquire for my books 
and papers, and which they did not do. 

“Q. What answer did he make then? <A. He said, in the 
presence of the other parties, that Mr. Boyd, when he asked 
that I be sent for, said to him: ‘ Now, that is useless; it 
won’t make any difference what his books say, or what his 
papers indicate, or what person he would bring into this be- 
fore us. I have made up my mind not to give him a cent 
more.’ ” 

These questions were all objected to, and motions made to 
strike out, which were overruled. Now, that objection is pre- 
ceded by an objection to testimony concerning anything that 
took place at the time of the appraisal. The secretary or 
clerk of the appraisers was called, and testified to some things 
which were said during the appraisal, and that was objected 
to. We are inclined to hold that that was competent evi- 
dence; but, when we come to the detailing, on the following 
day, of what one of the appraisers said that the other ap- 
praiser had said, we cannot doubt but that it was incompe- 
tent. You could not impeach this appraisement by proof of 
what these appraisers had said about it after they had finished 
it. What they said about it, while engaged in making the 
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appraisal, we understand would be incompetent, because it 
goes with the act, it is a part of the act, and tends to explain 
it; and if anybody heard that, and was himself called as a 
witness, he might testify to it; but, after they had completed 
their work and been discharged, we doubt if what either said 
could be offered in this secondary manner, and certainly it is 
true that the plaintiff could not offer witnesses to prove what 
one of them said the other had said; that is too remote. But, 
while holding it incompetent, that does not dispose of it, for 
we do not think it was prejudicial. I have indicated in dis- 
cussing the preceding question, that we consider the record 
here as showing that this appraisal was absolutely invalid. 
There is not a particle of evidence to dispute the claim as to 
how it was made up, and the evidence shows plainly and dis- 
tinctly, upon its face, that it was invalid, for the reason which 
I have before discussed, and, hence, all of this evidence ob- 
jected to was merely incidental and immaterial. 

This brings me to the charge of the court. <A great deal of 
this is disposed of by the same observation. The court could 
have said to the jury, as a matter of law, that this appraise- 
ment was not properly made, and they should disregard it. 
That would have disposed of a good share of this charge, and 
the objections which are made to it. There is no conflict in 
this evidence; there is no question that this was not an ap- 
praisement of the loss or damage to this property. If the 
appraisers attempted to guess at it they ‘had no business to 
guess, because they were bound to ascertain the amount of 
loss from the sources of knowledge best attainable, if they are 
required to pass upon that question at all. This appraise- 
ment, then, was never made, and it might have been so treated 
by the court, and undoubtedly was so viewed by the jury. 
Justice would require that it be set aside. Arrived at in the 
manner in which it was, it does not deserve a moment’s con- 
sideration. 

Some criticism is indulged in by plaintiff in error because 
the court has made use of certain words which did not seem 
to be proper; in other words, the court used a number of dif- 
ferent words to express, perhaps, the same thing. It is said 
that the court referred to these men, in describing what should 
be their qualifications, by saying that they should be capable, 
qualified, disinterested, fit, unbiased, etc., those all referring 
to the same thing. 
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in the policy, as competent and disinterested. The word 
“competent,” as used by the court, could not have referred at 
all to the mere qualifications of these men. No attack was 
made by the plaintiff, or by anybody else, upon the qualifica- 
tions of these appraisers. Either of them might have under- 
taken to, and have told the value of goods like these, this no 
one for an instant doubts. The incompetency, or the interest 
shown, is manifest by the result of their work—the fact that 
they did not give due weight to the facts which would make 
for the one party and against the ether, and gave undue weight 
to facts which were in favor of one party against the other; 
that would render them, within the terms of the policy, either 
incompetent or interested, and it did not make any difference 
which, the final result of it is to render their work invalid. 
The question to be arrived at ultimately is whether the ap- 
praisement was properly made; and, as we have said, it was 
not properly made, for the very good reason that these men 
did not undertake to make an appraisement at all; they sim- 
ply omitted to appraise, because they could not appraise goods 
which were not in existence without getting knowledge of 
those goods from some source, and that knowledge they did not 
have, and did not seek to acquire. So it is that in this ap- 
praisement they were either “ incompetent ” or “ interested.” 
If this was a disputed fact in a new case it would be required 
to be submitted to the jury, with some qualifications. I may 
say that we would not be inclined to hold that a party insist- 
ing upon an appraisal may repudiate it on the ground of the 
incompetence of the appraiser selected by him, if such incom- 
petency was known at the time of the selection; but, as I have 
said, the incompetence—referring to the qualifications or 
capacitvy—was not here made a question at all. Hence it 
would have been sufficient for the court to say to the jury that 
this appraisal need not be regarded by them, and, therefore, 
what the court finally said in discussing it, was immaterial. 

The other exceptions and arguments which have been made 
I have not had time to notice, but we do not regard any of 
them as erroneous in the sense that they should call upon us 
to reverse this judgment. 

7. The parties in this case seem to have been antagonistic 
in more senses than one, if we may judge from the arguments 
which were made before us. The result of that was, that the 
jury seem to have found for the plaintiff, and did not pay 
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much attention to what they found; and, under some circum- 
stances, perhaps, the court would be inclined to favor such a 
result, but we must view these facts as we find them. 

We have gone over this record pretty carefully, to see 
whether the verdict in amount is supported by the evidence, 
and we think we may say that it is not. We find that the in- 
ventory upon which the plaintiff based the amount of goods 
which he had in the store at the time of the fire, the inventory 
taken in 1895, is $6,208.43. The amount of goods which he 
thereafter purchased, to the time of the fire, was $5,056.12; in- 
cluded in these amounts are $237 goods returned; and $178.75 
counted twice, leaving $10,848.80 worth of goods which he had 
either in the inventory of January, 1895, or had thereafter pur- 
chased. From the time of the inventory of January 1, 1895, 
until the day of the fire, he had sold goods amounting to $6,- 
500.96, at the selling price. 

In arriving at the cost of those goods the plaintiff gets 
somewhat confused, but he swears pretty positively—and we 
think he meant it when he said it—that he sold these goods for 
an average protit of 40 per cent, he placing the figures so as to 
range from 33 1-3 per cent to 45 per cent, as the average profit. 
He is then inquired of what these last goods cost when they 
were bought, and he says $3,900, and after that he is in hope- 
less confusion as to how he arrived at it. He is asked what 
he means by 40 per cent, and his answer shows that he was 
either muddled, or never knew. He says he arrived at it by 
getting the amount of goods sold, and multiplying that by 40 
per cent. Then, of course, he is right when he says that 
$3,900 was the cost, but it would make the rate of profit 66 2-3 
per cent. We do not think he meant that; we think he meant 
to say that he added 40 per cent to the cost price as his profit, 
and that would make the cost price of the goods sold $4,643.54, 
which would leave $6,205.26 worth of goods in the store at the 
time of the fire. , 

He says he allows 5 per cent upon the value of those goods 
then in the store, for depreciation; that some of them were 
some years old, and some were new. We see no reason why 
that allowance would not be small enough. That would leave 
the value of the goods $5,895. From that, after the fire, he 
raked out of the embers and water goods which he says were 
of the value of $610, which amount he stands by, although he 
testifies that he has failed to get that for them; but he pro- 
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posed to take that upon himself, and credits that amount. 
That would leave, according to figures, $5,285 as the amount 
of this loss, of which the defendant is to pay two-sevenths, 
which would be $1,510, and with interest from the 26th of Oc- 
tober, to the first day of the term of the court—September 13, 
1897—would make the amount of the judgment which ought to 
have been rendered in this case, $1,590.03. 

I should say that the amount of the verdict as rendered is 
somewhat larger than the amount claimed in the petition, 
which arose probably from their computing interest to a later 
date; but we think this verdict can only be supported for 
about $1,590; that it is excessive to the extent of $420.91. 

Now, I will say that in arriving at that, and in making this 
computation, we have done so with some hesitation. It is pos- 
sible that in testifying in this case that the amount of his 
profit was 40 per cent, the plaintiff has been honestly mis- 
taken as against his own interest; it may be that he did not 
mean that, and that the truth is, that the cost of the goods 
was $3,900. But, if we affirm this judgment, we must hold 
that it was excessive to the amount of $420.91. We will, how- 
ever, reverse it as being excessive, and award a new trial un- 
less the defendant in error will remit that amount and accept 
the sum of $1,590.03. 





1901.] Pennsylvania Fire Ins. Co. vs. Carnahan. 


APPRAISEMENT IN CASE OF TOTAL LOSS 


Third Circuit, Hancock County, Ohio, Circuit Court, September Term, 
1899. 


PENNSYLVANIA FIRE INS. CO. 
vs. 


T. & W. R. CARNAHAN.* 


Evidence of responsibility of plaintiff for the fire discussed. 


Where in the course of an adjustment of a tire loss between the insured and 
the adjusters of several companies the agent of defendant company was. 
not present when things were done by the adjusters which were held to 
be waivers of appraisement, but the defendant with knowledge of the 
negotiations afterwards accepted them, a finding that it had waived ap- 
praisement will not be disturbed. 


A written demand by a company for appraisement is not sufficient unless it 
afterwards takes steps to secure an appraisement, since the provision for 
an appraisement is in its interest. Where no such steps are taken it can- 
not object that the provision has not been complied with. 


Where the chief part of the goods were either totally destroyed or so badly 
damaged that no appraisement could furnish an estimate of the damage, 
an appraisement, though stipulated for in the policy, cannot be insisted on. 


Kine, J. 

These several cases involve many different questions, and we 
have divided the work of announcing the decision of the court 
in these five cases, so that on some of the questions I will 
announce the opinion, and on some of them Judge Marvin. 

This opinion I take the liberty to entitle the Connecticut 
Fire Insurance Company vs. T. & W. R. Carnahan. This case 
was submitted to this court, with four others; the records in 
each are very long, and many questions are made in them; 
some of them are common to all the cases, and others peculiar 
to only one. Many of the questions, made on the introduction 
of evidence, we cannot notice for want of time, and, so far 
as they are not noticed, it may be understood that they have 
been considered, and are not found well taken. 

It is my province to express the opinion of the court upon 
two points. One, whether the verdict and judgment are sup- 
ported by the weight of evidence, or rather, whether they are 
against the weight of the evidence on the question whether the 
fire, which destroyed the goods in question, and upon which 


* Devision from Ohio Circuit Court Reports, Vol. X1X., 1900, Syllabus by Ep. Ins, L. J. 
VoL, XXX.—48. 
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this insurance was had, was started by the act or procurement 
of the plaintiffs below, or whether the plaintiffs below negli- 
gently or willfully allowed inflammable material to be placed 
in their store, in such situation that it might catch on fire, 
thereby rendering the contract of insurance void, on account 
of their fraud, or negligence amounting to fraud. And the 
second question is whether, in the case of the Pheenix Insur- 
ance Company, certain evidence was admitted improperly, to 
show a waiver by that company of the right to demand an ap- 
praisement of the goods before suit was brought. 

The first of these questions involves a consideration of much 
evidence. That part of the bill of exceptions, in this case, 
bearing upon the question of the origin of the fire, covers six- 
teen hundred pages of typewritten matter, and embraces a 
wide field. It would be useless for me to attempt to go over 
this in detail, and, perhaps, unnecessary to go over it all. 
However, I will notice briefly some of the points in this evi- 
dence. 

The fire occurred April 8, 1894. The Carnahans, at that 
time, had been in business many years, in the city of Findlay, 
and were the owners of a stock of goods situated in their own 
store, a three-story brick and stone building. 

The amount of goods belonging to them in this store and 
building is in dispute, with the other questions in the case. 
But the inventory, taken in January, 1894, by the clerks of this 
firm, and testified to on the trial as correct, shows over $80,000 
worth of goods were, at that time, in the store. The Carna- 
hans ‘had many investments outside of that particular busi- 
ness, some of which had not prospered, and they were indebted 
in a large sum of money, and nearly all their property, indi- 
vidual and common, was mortgaged, probably for all it was 
worth at that time, excepting the stock of goods in this store, 
which then had no mortgages or liens upon it. 

They were indebted, however, in quite a considerable sum of 
money, on accounts, for goods purchased, that were in the 
store. One of the partners, Theophilus Carnahan, went to 
New York shortly before this fire, to purchase additional 
goods for the spring and summer trade, and did purchase and 
ship some, and was engaged at the time of the fire in buying 
other goods. The business was virtually superintended by 
W. R. Carnahan, but was conducted by numerous clerks em- 
ployed by the firm. This heavy indebtedness of the firm, and 
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its actual, if not apparent, insolvency, is a fact that is alleged 
here as indicating a motive for burning this stock of goods. 
Other evidence, bearing upon the origin of the fire, from the 
standpoint of the insurance companies, may be separated into 
four kinds: 

First, the evidence tending to show, as claimed, the accu- 
mulation of coal oil in this store previous to the fire. This 
amounts to a showing that about twenty gallons of coal oil 
were actually taken to the store, within two months preceding 
the fire. Omitting from this the statement of one witness, 
that he took a barrel of coal oil, no other use for coal oil in the 
store is shown, except that it was used to fill lamps that were 
used in lighting the store whenever the electric lights failed 
to work. There is a clause in the policy prohibiting the stor- 
age of more than five barrels of petroleum or coal oil at any 
one time in the store, for commerce or use, so that that clause 
in the policy is not shown by the evidence to have been vio- 
lated. But, it is argued that the evidence goes farther and 
shows that the accumulation of coal oil was more than was 
usual and necessary for the purpose designed, and was in- 
tended for the purpose of firing and destroying the store. On 
this point, it may be said, the evidence further discloses that 
there were in use a number of lamps at that time, from three 
to twelve; one of the witnesses saying three, others putting 
it half a dozen, still others eight or ten, and others a dozen. 
These lamps were not used often, but were kept filled and 
ready for use, and were in that condition at or before the fire. 
There was found in the store, after the fire, a gallon coal oil 
can, filled with coal oil. The evidence as to the bringing of 
coal oil into the store is indefinite and vague, and little, if any, 
reliance can be placed upon it. Two or three men previously 
employed by the street railway company, in which the Car- 
nahans were interested, and of which one of them was presi- 
dent, testified that they filled and brought down on their 
respective cars, on different occasions, five-gallon cans full of 
coal oil, by direction of the Carnahans, and left them at the 
store. The effect of this statement is impaired somewhat by 
the fact that these men, or some of them, had made state- 
ments denying this at different times. Still, at least a part of 
this coal oil so claimed to have been brought, their evidence, 
or the evidence of W. R. Carnahan, tends to show was for the 
use of the partners individually, and was afterwards, and be- 
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fore the fire, taken to their respective ‘homes. No such cans, 
or amount of oil in cans or receptacles, was found in the store 
after the fire. Another witness testified to bringing a barrel 
of coal oil into the store before the fire. He, like the others, 
seems to have made different statements, and he wrote and 
signed and swore to one, saying that he did not bring a barrel 
of coal oil into the store, or a coal oil barrel, nor any amount 
of coal oil at any time. This evidence of the car drivers and 
teamsters is corroborated by a witness named Clyde Cook, 
who had been employed by the Carnahans in the store, at gen- 
eral work. He testifies or corroborates the drivers, as to 
bringing in the cans of coal oil, and he testifies to seeing a 
barrel of coal oil at the store a short time before the fire, but 
with all of his knowledge as to the situation, he does not know 
what became of any of this coal oil. But Cook, also, made 
different statements, and signed and swore to one story in the 
first instance. Afterwards the evidence seems to indicate 
he was faithfully pursued by the agents of the insurance 
companies, under circumstances that are, to say the least, ex- 
ceedingly suspicious, and would imply he was being corrupted 
by them. Finally he turns up as a witness in their behalf. It 
is useless to follow his crooked course and undertake to un- 
ravel and find out which part of the many different stories he 
told is true. We conclude that the jury, if they did so, were 
justified in throwing out his evidence entirely, and the testi- 
mony upon that feature of the case, whether coal oil was 
brought into the store previous to the fire, is exceedingly hazy. 
We are unable to tell who is lying about it, or when he is 
lying. 

Another class of the evidence devoted to implicating Car- 
nahan is his presence at the store, or in its neighborhood. 
about the time of the fire. The evidence is uncontradicted 
that he was there on Saturday evening. The fire broke out 
about five o’clock, Sunday morning. Carnahan swears he was 
at the store until nearly twelve o’clock; other witnesses tes- 
tify as to seeing him there, under circumstances that would 
not seem to admit his denying it. However, he does not deny 
that. He says it was his habit to work there in evening, and 
especially on Saturday evening, in looking over the books and 
doing whatever had to be done. That he did work there Sat- 
urday night, and that he closed up everything about that store 
securely, and, as he supposed, safely, and went home and went 
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to bed. That he was awakened in the morning by the ringing 
of the door bell, and on going to his front door, he found a 
young man who told him there was a fire at his store. As I 
have said, Theophilus Carnahan, the other member of the 
firm, was at New York at the time, and knew nothing about 
these circumstances. Since the trial of this case he has died, 
so he was not present to testify in these cases. Two other 
witnesses claim to have seen Carnahan that morning, in an 
alley, going southerly, in the direction of his home, and coming 
from the direction of the store, and about the time, or just be- 
fore, an alarm of fire was given. That alley is two hundred 
or three hundred feet from, and parallel to, Main Street, upon 
which the store is located. Their recognition of him is pretty 
indistinct, and their description of his appearance and dress 
does not agree at all. Mr. Hirshey, who testifies to recogniz- 
ing him, finally testifies that he will not swear that it was Mr. 
Carnahan. at all. Mr. Baker is much more positive, and is not 
shaken much on cross-examination. However, Baker has 
known Carnahan for years, and Carnahan passed him within 
a few feet, coming down the walk toward him for some dis- 
tance, passing by, and going beyond. It was daylight; he 
says that Carnahan did not glance up, or look at him, and 
neither of them spoke. <A very improbable circumstance, even 
if it conld be conceded that Carnahan was going from the 
store that he had set on fire to his own house. This witness, 
with other people of the town, was at the scene of the fire 
somewhat later in the day. He was around, and mingled with 
the inhabitants, and heard the excitement attending this fire, 
and the subsequent talk about it. Notwithstanding this, he 
does not seem to have disclosed this important item of knowl- 
edge until some years later. Many of the cases were tried be- 
fore he saw fit to come forward and tell what he knew about it. 

Another witness is introduced upon this subject, one Shafer, 
who testifies to what looks like a very probable story: That, 
starting out very early in the morning to ride his wheel, he 
met a man running in the direction of Carnahan’s home, who 
told him the store was on fire; he was exhausted, and asked 
him to go and notify Carnahan. Shafer turned his wheel in 
that direction and rode to Carnahan’s house, four or five 
blocks distant, as fast as he could. When near the Carnahan 
home he saw a man crossing the street in front of him, and 
going into an alley running along the Carnahan premises, 





758 Ohio Circuit Court. [Aug., 


whom he recognized, or thought he recognized as Carnahan— 
swore it -was Carnahan. He called to him twice; says Car- 
nahan looked up, but went on, and did not stop. He got off 
the wheel when he reached the alley, looked up, but saw no- 
body; then went to the Carnahan house, and went on the 
porch and rung the bell. He rung it several times before he 
seemed to awaken anvbody, when, putting his face to the glass 
at the door, he saw Carnahan come in from the rear part of 
the house. dressed in trousers and shirt, without a hat. 
Whether he wore shoes he cannot say. Now, I say this looks 
like a very probable story as given in evidence; if no other 
circumstances appear to go along with it it would have great 
weight, and would make a strong circumstance, pointing to 
the culpability of Carnahan; but the witness has had his 
career, like the others. The witness testified that Carnahan 
did not come down stairs, because they are situated where he 
could see, by looking through the front door. Carnahan tes- 
tifies, as I have already said, that he was awakened by the 
ringing of the doorbell, and that he dressed himself hurriedly 
and partially, and came down the front stairs. The witness, 
Shafer, has made other statements, however, contradicting 
this, the substance of which is, that he did not see Carnahan 
in the road; did not see him come from the rear of the house, 
but did see him come down the front stairway. The beginning 
of his career along this line does not indicate any very serious 
wrongdoing, but it seems gradually, and step by step, to have 
grown considerabiy worse in that respect. He was first ap- 
pealed to by Mr. Carnahan, about a year after the fire, to make 
a statement denying that he had seen him in the road, and 
stating that he saw him coming down stairs, in accordance 
with Carnahan’s claim about it. This the young man at first 
refused to do. Mr. Carnahan was evidently anxious that this 
witness, a voung man born and raised in the city, should not 
testify to the story that it was reported he was going to tes- 
tify to, and he appealed to him to make such a statement. 
This Mr. Carnahan might have done, and still have been, and 
be, innocent of the fire. He even went so far in this, accord 
ing to the testimony of the young man, as to pay him small 
sums of money at different times. This Carnahan himself 
denies. Admitting that he did, or whether he did or not, he 
did something that gave the young man the understanding 
that he was in a condition of considerable anxiety about the 
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young man’s proposed testimony, and about this litigation, 
and that, perhaps, money could be had from him if he was 
properly worked. And the young man, soon after that, was 
out upon a spree in a neighboring town, and he sent for Car- 
nahan, or rather, wrote him that he wanted money. He was 
in Fostoria. laid up with an injury to a leg that he had recently 
broken. Carnahan, instead of writing, or sending any word, 
went to see him. The young man wrote for $20. When Car- 
uahan arrived he told him he wanted $50. Carnahan did not 
lave the statement that the witness, Shafer, said had before 
heen presented, but he procured writing material, and told 
the voung man to write as he should dictate. This he did, 
and Carnahan gave him $50, the young man at the same time 
saying that he would go west, away from Findlay. He started 
and got as far as Toledo, where he spent the $50, and wrote to 
Carnahan for $100 more, indicating in the letter that if he did 
not get it he would at once consult the enemy. Carnahan does 
not admit that the $50 paid to him (Shafer) was in considera- 
tion of his writing or making the statement. He says the 
statement was written by the voung man, and signed and de- 
livered to him in Findlay, without any promise or offer of re- 
ward from him. But some time afterwards he received a note 
from the young man that he was laid up in Fostoria, and 
wanted help, and did not want his father to know of his condi- 
tion. That he went there and found him somewhat serious, 
and he let him have $50, and took his note for the amount. 
That when he received the note from the young man, at 
Toledo, asking for $100, he paid no further attention to it. 
From the standpoint of Carnahan, and his story, his conduct, 
perhaps, is not reprehensible. The testimony of the young 
man exhibits, along with his story, that kind of conduct that 
would not add much weight to his evidence; we therefore con- 
clude, from all this talk about the whereabouts of Carnahan, 
that it is so involved with contradiction that it was a fair 
question for the jury. 

The third, and, perhaps, the most serious class of evidence, 
relates to the discovery of coal oil in the store, and upon the 
gouds, after the fire. This was quite a serious question. 
Thirteen witnesses, on behalf of the company, testified to find- 
ing goods in the store soaked with coal oil, seeing coal oil on 
the floor and in different parts of the store, on the stairs lead- 
ing from the first to the second floor, and the second floor; 
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also, on a table on the second floor, and upon some account 
books that were piled upon this table. But other witnesses. 
called on behalf of Carnahan, testify to seeing coal oil on the 
floor, and upon the stairs, and upon the second floor to some 
extent; not, however, to the same extent as some of the wit- 
nesses called in behalf of the insurance company. It seems, 
in the whole record, to be conceded that there was coal oil 
about there. Carnahan himself testifies that the lamps, of 
which I have spoken, and most of which stood upon a shelf 
near the office, were, by the force of water from the hose. 
knocked off and broken, and their contents spilled. If there 
was a dozen of these, it is evident that a gallon or two of coal 
oil was distributed about the store by the force of the water, 
which would be a considerable amount. Carnahan accounts 
for coal oil on the second floor by saying there was a lamp on 
the table there which was knocked off and broken, the pieces 
of which seemed to be found under the table. Other witnesses 
than Carnahan testify to this. The store was on fire when 
discovered; when broken open it was filled with black smoke, 
and whether furiously before, certainly, as soon as the doors 
were opened, the air caused the flames to break out all over 
the store. Several lines of water hose were run into the build- 
ing, and a great deal of water was thrown into the storeroom, 
over the first floor. This water hose threw a stream of an inch 
and a half in diameter, having a pressure at the nozzle of the 
hose of one hundred and twenty pounds to the square inch. 
The water was kept flowing into the building for a half hour 
or more, and, of course, as the testimony shows, it disarranged 
the goods, knocked them on the floor, knocked down the shelv- 
ing, broke the lamps, and knocked over everything, nearly, 
that was not fastened. The first floor was literally filled with 
water; two holes were chopped through the floor, in different 
parts of the store, to let water through into the basement, and 
water flowed out of the doors in streams. A number of wit- 
nesses, agents of the insurance companies, and persons who 
were connected with the fire and police department, testify to 
finding coal oil on the goods, some in extravagant quantities, 
while the great bulk of the witnesses do not testify to coal oil 
except around the stove, and near the foot of the stairway 
and the office, perhaps on either side of the foot of the stair- 
way, and some on the stairs, and the spot on the first floor, 
where all agree that there was coal oil. 
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The question we are to decide is whether we ought to re- 
verse this judgment because it is clearly and manifestly 
against the weight of the evidence. The rules which guide 
the courts in reviewing the facts are thus stated by the Su- 
preme Court of Ohio, in Dean vs. King (22 Ohio St., 118, 134):— 

“ First, the verdict of the jury should not be set aside by 
the court to which it is returned on account of any mere dif- 
ference of opinion between the judge and the jury, as to the 
weight of the testimony, but only when the verdict is unsup- 
ported by, or is against, the decided weight of the evidence: 
5 Ohio, 245; 12 Ohio. 151; 2 Ohio St., 44; 4 Ohio St., 566. 

“ Second, motions for new trials, upon the ground that the 
verdict is against the weight of the evidence, are addressed to 
the discretion of the court, and, if granted, the judgment will 
not be disturbed on error unless the case is so strong as to 
show an abuse of the discretion: 5 Ohio, 245; 13 Ohio St., 
115. <And, if the motion be overruled, a reviewing court should 
not reverse unless the verdict (or finding of fact, if the jury be 
waived) is so clearly unsupported by the weight of the evi- 
dence as to indicate some misapprehension or mistake or bias 
on the part of the jury, or willful disregard of duty: McGat- 
trick vs. Wason, 4th Ohio St., 566; French vs. Millard, 2 Ohio 
St., 53; 4 Ohio St., 50.” 

These must, then, be our guide. Is this verdict so clearly 
unsupported by the weight of evidence as to indicate misap- 
prehension, mistake or bias, on the part of the jury? 

One other question remains, and should be considered be- 
fore a conclusion is reached. It is argued that Mr. Carnahan 
has shown, in his own behalf, an undue interest to get state- 
ments from witnesses favorable to himself, also denying their 
knowledge of certain things that they thereafter have testi- 
fied to, or in affirmation of what he claims was the truth. 
Motives that intluence a person situated as Mr. Carnahan has 
been, for five years past, are, perhaps, difficult to comprehend 
by those not thus situated. Mr. Carnahan, from his stand- 
point, was seeking to have certain of these witnesses make 
statements in writing favorable to his view of the case, and 
in many of these cases, it appeared, and in some of them it 
somewhat mysteriously appears, they have been found repu- 
diating these statements, made soon after the fire, and sub- 
stituting an entirely different story. It would appear that 
Mr. Carnahan has borne, during this time, a considerable load 
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of anxiety, and this is so, whether he be guilty or innocent, 
and the most innocent of men sometimes do the most ridicu- 
lous things from overanxiety. It is impossible for one, know- 
ing that serious charges are made against his character, that 
a large amount of property is involved in the litigation, to do 
otherwise than manifest extreme apprehension. Here was, 
according to Mr. Carnahan’s statement, about $75,000 or $80,- 
000 worth of insurance hanging in the scale; here were twen- 
ty-two insurance companies banded together to contest these 
cases, and each of them, to the end. The evidence shows that 
the course of the companies is to contest these cases. Five 
and a half vears have elapsed since the fire, and only three of 
them have passed into final judgment. This indicates a reso- 
lution on the part of these companies to contest each case 
every step of the way, and it may be reasonable to assume that 
they have the means at their command to make such defense 
and contest very vigorously. How, then, is this court to say 
that, because Mr. Carnahan has done some things that, to a 
cold-blooded man, might appear inexplainable, that his guilt 
must be inferred from this? It cannot. He has undoubtedly, 
to the best of his ability, sought to secure witnesses and evi- 
dence in his own behalf; sought, perhaps, from undue interest, 
to change their story, or tell one more favorable to him. <All 
this went to the jury. and was weighed by them. It will not 
be forgotten, however, while we are weighing up Mr. Carna- 
han with a critical eye-—-we will not forget that these wit- 
nesses, having made one statement to Mr. Carnahan, have 
turned around, and, by influences, certainly not higher than 
those that influenced Mr. Carnahan in the mattee, have 
changed their stories, and have testified, under oath, to a dif- 
ferent story than they have previously testified to under oath. 
Which one of these parties has been guilty of tampering with 
the evidence in the case? We cannot determine from this 
record. It may be both of them. 

In thus discussing the case I do not mean to be understood 
as saying there are not some suspicious circumstances, some 
things that are not explained as satisfactorily and clearly as 
we would wish; but a great many persons have had a finger 
in this litigation, and it may not be strange it is somewhat 
mixed. We cannot, therefore, the jury having solved the 
question in favor of Mr. Carnahan, conscientiously hold that 
we are justified in finding that they have acted under any mis- 
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take or any misapprehension, or from bias, or have willfully 
disregarded their duty. It is said we should close our eyes, 
and not consider what other courts and juries have done; still, 
that is also impossible. Eleven juries have, in this county, 
heard eleven cases, upon evidence similar to the evidence in 
this case. These have been reviewed by half a dozen able, im- 
partial Common Pleas judges; some of them have passed 
through the Circuit Court, and three of them have been de- 
cided by the Supreme Court. These decisions have been, all 
of them, one way. That fact we cannot overlook in determin- 
ing the question whether this jury has gone contrary to the 
manifest weight of the evidence. We, therefore, conclude 
that the verdicts of the juries in these cases, upon this ques- 
tion before us, are such that we cannot disturb them. If I 
have not indicated one hundred and one circumstances and 
facts in the case, which may have some weight, it is because 
the record is so voluminous that in the brief period I ought to 
occupy this cannot be done. 

In the Phenix Case it is insisted that there is no evidence of 
a waiver of demand for appraisal, or such evidence as was 
songht to be admitted, was improperly admitted. The cases 
taken to the Supreme Court were contested in that court upon 
the questions whether the appraisement was properly de- 
manded, and also whether it was waived, or the right to de- 
mand it waived. We have no word from the Supreme Court 
as to the nature of its decision, further than that it was an 
affirmance of the Circuit and Common Pleas Courts. See In- 
surance Companies (three cases) vs. Carnahan, 59 Ohio St., 610, 
611; unreported. The ground of waiver claimed in those 
cases was that, soon after the fire, a number of adjusters met 
here, and it was agreed two or three should act for all. These 
three, so acting, had several talks with the insured and his 
counsel. It is claimed by Carnahan, in the course of some of 
these conversations that one, if not more, of this committee, 
in substance and effect, charged that Carnahan himself had 
burned the stock of goods, and the company should so insist; 
and it was argued to the jury and argued to the court that 
this was a waiver of the right of the company to demand ap- 
praisal of the burned goods, and upon that point the decision 
of the courts was in Carnahan’s favor. 

The Phenix Company did not, in writing, demand an ap- 
praisement until May 28th, and the conversations referred to 
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were about April 13th. But it is claimed in the Phoenix Case 
that none of their agents was present during those conversa- 
tions. It is insisted that, within the rule laid down in the 
136 U.S., 242, they were entitled to an appraisement, and this 
evidence as to the acts of this committee was improperly ad- 
mitted. We do not think the admission of any of this evi- 
dence was error. We think that the parties were entitled to 
have everything go in evidence to the jury. There is evidence 
from which it might be inferred that the Phoenix Company, 
although not present by its agent during the talks of the first 
week, still, with knowledge that certain negotiations had been 
had, adopted them afterwards; it is certain that its interests 
were conducted and controlled by the same agents and attor- 
neys. And this was true at the time a demand was made for 
appraisement. Again, it is also questionable in this case, and 
a question to be considered, whether a demand for appraise- 
ment by the company was made in good faith. It is a written 
demand, it is true, but does not offer or propose to do any- 
thing on the part of the company. It states that, without 
waiving any defense it has, or grounds of forfeiture, it still 
insists upon that provision of the policy. It may be that the 
company still insisted, but could they rest there? This pro- 
vision of the policy is for the benefit of the company. It 
should have proposed to do something, whereas there is no 
proposition in this demand for appraisement, whatever. 
There was no refusal proven on the part of Carnahan to have 
this property appraised at any time. What he might have 
done, had the company appeared upon the scene and demanded 
the execution of an agreement for an appraisement, and the 
appointment of appraisers, as was done in the case 136 U. S., 
or had designated its men to act and demand that Mr. Carna- 
han name his, is only a conjecture, because the parties never 
got that far, and we think on that ground they are not enti- 
tled to maintain their defense that there should have been an 
appraisement before this action was brought. And for that 
reason, the evidence offered in this case, even if not competent, 
was not prejudicial. And third, and lastly, if the evidence of 
Mr. Carnahan and his witnesses is to be believed, and we have 
already held that the judgment should not be reversed on ac- 
count of its being contrary to this evidence, then it is true 
that a large part of the goods contained in that store,—the 
larger part,—was entirely destroyed. His proofs of loss say 
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there were over $60,000 worth burned up. I confess a reading 
of the evidence would not indicate that that was correct, but 
a reading of the evidence on his part does indicate that a large 
part of these goods were so damaged that they could not be 
appraised, and I think it is well settled, where such is the fact, 
that the parties are not entitled to an appraisement. The 
contract for appraisement is not made with that in view; it 
is made for the purpose of appraising the loss to a damaged 
structure or article. And, as this court has had occasion to 
say in Phoenix Ins. Co. vs. Romeis (15 C. C., 697), these apprais- 
ers could not appraise the loss where the articles insured have 
been totally destroyed, because that would require them to 
call witnesses, and become, instead of appraisers, referees or 
arbitrators. No such contract has been made between the 
parties. If it had been, it may be doubted whether it would 
be binding upon them. So that, on this point in the Phenix 
Case, we hold that the judgment should be affirmed. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where tor special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Insotvency.— Recovery or Deposit. 

In the case of State ex rel. Cincinnati Life Association’s As- 
signee vs. Matthews, Superintendent, decided by the Supreme 
Court of Ohio, April 16, 1901, the following syllabus was fur- 
nished by the court :— 

Where securities have been deposited with the superin- 
tendent of insurance by an insurance company, to be held 
by such superintendent in trust for the benefit and protec- 
tion of, and as security for, the policyholders of such com. 
pany, the assignee of such company, under our insolvent 
laws, cannot recover such securities from such superintend- 
ent without first showing that such company is no longer 
liable to any of its policyholders. 

It is the official duty of such superintendent, in the event 
that such company becomes insolvent, to act and perform 
his trust by distributing the funds so deposited with him pro 
‘ata among the several policvholders, and, when their just 
claims shall all be satisfied, to pay the balance, if any, to the 
company, or its assignee or other successor. 


Inpemnity AaGatnst DisHoneEsty. 


In the case of Clifton Mfg. Co. vs. United States Fidelity & 
Guaranty Co., decided by the Supreme Court of South Caro- 
lina, April 1, 1901, the plaintiff contracted with a firm to buy 
cotton for him. The firm was managed by one of the partners, 
and, after showing the contract to the company he insured 
against loss through fraud or dishonesty in the management 
of money entrusted to that individual member to buy cotton. 
Held, that recovery could be had for such fraud by the indi- 
vidual insured against, though the contract was with the firm. 
Held, that evidence of a criminal intent in the use of the 
money was admissible, since it was necessary to show fraud or 
dishonesty in order to recover . 
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Poticy Conpitions Recarpine Partiat Loss 1n Case or Torat Loss. 
Court of Common Pleas of Upper Canada, Hilary Vacation, 

39 Vic., 1876. 
Williamson vs. the Hand in Hand Mutual Fire Ins. Co. 

The following syllabus is furnished in the report of this case 
in 26 U. C. C. P., 266:— 

One of the conditions of a policy required, among other 
things, that where property was partially damaged by fire, 
the insured should forthwith cause it to be put in as good 
condition as the case would allow, assorting the various 
articles and separating the damaged from the undamaged 
goods, so that the damage could easily be ascertained, and 
should cause a list of the whole to be made, after which the 
amount of the damage should be ascertained, etc. 

The declaration on this policy alleged a total loss of the 
property insured. The defendants pleaded, after setting 
out this condition, that portions of the property were par- 
tially damaged, but the plaintiff did not, with regard to it, 
comply with the requirements of the condition. The plain- 
tiff replied that the property wholly destroyed far exceeded 
in value the amount insured, and that he sued only for the 
loss thereon, and not on the property partially destroyed. 

Held, replication good, for that the condition was not ap- 
plicable where the claim was only for goods wholly de- 
stroyed. 

Held, also, that the replication was not a departure, for 
the plaintiff, under the declaration for a total loss, might 
recover for a partial loss. 


Ittecat Use or Proxy. 

It was held by the Supreme Court of North Carolina, in the 
case of Hill vs. Mutual Reserve Fund Life Ass’n, decided June 
4, 1901, that a proxy sent to the officers of a mutual insurance 
association, for use at a meeting of the members, is intended 
only for the ordinary uses of such meeting, and the sender is 
not bound by a resolution passed which deprived him of vested 
rights under his contract. 


Notice or Premium. 


In the case of Fischer vs. Metropolitan Life Ins. Co., decided 
by the Court of Appeals of New York, May 14, 1901, the an- 
swer denied the performance of the policy conditions, and set 
up that it had been issued on the express condition that fail- 
ure to pay the premiums rendered it void, and alleged such 
default. Tt was held that the answer was fatally defective in 
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not alleging service of the statutory notice to the insured to 
pay the premium, and a notice and affidavit setting forth a 
compliance with the law were, in the absence of such pleading 
in the answer, inadmissible as evidence. Forfeiture was a 
defense growing out of new matter not in the complaint, and 
should have been pleaded. Mere nonpayment of premiums 
was not a bar to recovery on the policy. 


Growine Crop DamacEs. 


In the case of Barry vs. Mutual Hail Ins. Ass’n of Iowa, de- 
cided by the Supreme Court of lowa, May 23, 1901, it was held, 
as in the case of McIrath vs. Farmers’ Mutual Hail Ass’n (re- 
ported in this number of the Journal), that in the absence of 
any attempt to arbitrate, evidence of the amount of loss is ad 
missible in an action on the policy, and that instruction that 
the value of a growing crop is its market value, less the ex- 
pense of husking and cribbing, is erroneous, as not including 
other work that may be necessary, 


Osxications UnpER Surety Bonn. 


In the case of the Bank of Tarboro vs. Fidelity & Deposit 
Co. of Maryland, decided by the Supreme Court of North Caro- 
lina, May 28, 1901, it was held that a statute providing that 
any surety company may be released from liability on the same 
terms as may be prescribed by law for individuals, permits the 
company to get off a bond whenever an individual surety 
might do so, but does not permit it to remain on and so limit 
its liability by restrictions as to practically defeat a recovery. 
Where such bond given to a bank for the fidelity of its cashier 
differs materially from the ordinary forms, and resembles an 
insurance contract, it wil! be construed most strongly against 
the company. In such case a bank is entitled to a reasonable 
time to investigate after suspicion of fraud. Immediate no- 
tice does not require such notice on mere suspicion, nor before 
an investigation of his accounts to learn the facts. That the 
bank might, in this way, secure a partial reimbursement from 
property of the defaulter, before the surety could attach the 
same does not affect the case, as the rights of the bank are 
superior to those of the surety. Supervision required in case 
of a bank is such as an ordinarily prudent business man would 
give. 





Elliott vs. Des Moines Life Ass'n. 


SUPREME COURT OF MISSOURI. 


DIvIsion No. 2. 


ELLIOTT 
vs. 


DES MOINES LIFE ASS’N.* 


The insured committed suicide two months after securing a policy on her life 
for $5,000, payable to her mother. Her life was already insured for $12,- 
000, $10,000 more was subsequently added, and $21,000 more was applied 
for. Her only resource for paying the premiums was a farm worth $4,500, 
and mortgaged for $2,600, which she transferred to her mother after ef- 
fecting the insurance. The policy provided that it should be void if the 
insured died by her own hand within three years. 


Held, That her letters soliciting further insurance, and the deed conveying 
the farm, were evidences of fraudulent intent to commit suicide, and 1t 
was error to exclude them when suicide was the defense. 

Held, That a company issuing policies with tixed premiums, but with a pro- 
viso that additional premiums pro rata might be levied in case of excess- 
ive death losses or exhaustion of the safety fund, is an assessment life 
company under the statute of Missouri, and not subject to the statute 
providing, in case of ordinary life companies, that misrepresentations, to 
be material, must be found by the jury to have actually contributed to 
the event on which the policy is to become due. 

Held, That the suicide within three years was a complete defense. 

A question in the application, ‘‘Do you'now use opium, chloral,” etc., was 
auswered, ‘‘No.’’ 

Held, That a refusal to charge that if the answer was knowingly untrue there 
could be no recovery, was error. 


Appeal from Circuit Court, Chariton County. 


Statement of facts by Gantt, J. 

This is an action on a life insurance policy issued by the de- 
fendant association on the life of Coda M. Elliott for the bene- 
fit of her mother, the plaintiff, and numbered 17,080. The suit 
was commenced December 5, 1896, in the Circuit Court of 
Chariton County. The policy was issued December 30, 1895. 
Plaintiff, in her petition, alleged that she was the mother of 
Coda M. Elliott, and the beneficiary named in said policy No. 
17,080; that said policy was issued to Coda M. Elliott by the 
defendant company in consideration of a quarterly payment 
of $18.50 and the execution of a guaranty note in sum of $50, 
in said petition set out; the due performance of all the condi- 
tions of said contract on the part of Coda M. Elliott and 


* Decision rendered, May 21, 1901. 
VoL. XXX.—49. 
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Hettie V. Elliott, the plaintiff herein; the death of Coda M. 
Elliott on the second day of March, 1896; that the plaintiff fur- 
nished defendant with proofs of the death of Coda M. Elliott 
on the 26th day of March, 1896, and that the same were ac- 
cepted and received by the defendant. Plaintiff's prayer was 
for $5,000, the amount of the policy, and interest at 6 per cent 
per annum from June 26, 1896. The defendant, answering, 
denied the principal allegations of plaintiff's petition, and set 
up as an affirmative defense that it was an assessment com- 
pany; that it had complied with all the provisions of article 
3, ¢. 89, of the Revised Statutes of Missouri for the year 1889, 
and was authorized under and by virtue of said article 3, ¢. 89, 
to do the business of life insurance on the assessment plan in 
the State of Missouri at the date of the application and the 
issue of the policy in suit, and held a certificate of authority 
authorizing it to do such business from the insurance depart- 
ment of the State of Missouri; that said policy No. 17,080 was 
an assessment policy, and provided that if a member, within 
three vears from the date thereof, should die by his own 
hands, whether sane or insane, said policy should be void, ex- 
cept as to payments made thereon, with interest; that on or 
about the first day of March, 1896, Coda M. Elliott did die by 
her own hands, by means of opium or morphine poison, by her- 
self administered with suicidal intent; that on the date of the 
application by Coda M. Elliott for the policy sued on the said 
Coda M. Elliott premeditated and contemplated suicide, and 
that said policy was fraudulently applied for with the intent 
to commit suicide and self-destruction; that in her written ap- 
plication and medical examination Coda M. Elliott stated the 
insurance then carried by her to be “ Monroe City $2,000, Na- 
tional Life $5,000,” and that she had never used opium, chloral, 
or other narcotic drug, and that she had never suffered from 
rheumatism; that all of said answers were knowingly false 
and fraudulent, though warranted by the applicant to be full, 
complete, and true; and were offered to the defendant as the 
basis and consideration for the contract of insurance applied 
for. Defendant tendered into court the $18.50 paid on the 
policy, with interest; also the guaranty note of $50, and one 
note for $74 given for the first year’s premium on said policy. 
The plaintiff replied by special and general denial of all the 
allegations of defendant’s answer, and the further allegation 
that, though the misrepresentations were made as alleged in 
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defendant’s answer, they were not material, and did not con- 
tribute to the event upon which said policy would become due 
and payable; to wit, the death of Coda M. Elliott. Upon the 
issues thus framed, as above set out, the evidence discloses 
that, at the date of the issuance of the policy sued on Coda M. 
Elliott was about 35 vears of age, in good health, and a good 
specimen of physical womanhood; that at that time she lived 
with her mother on a farm of seventy acres, about one-half 
mile west of Salisbury, Mo. At this time Coda M. Elliott, her 
mother, and an elder brother constituted the entire family. 
The title to the farm above referred to was in Coda M. Elliott 
at the date of the issue of the policy sued on. At that time 
there was a valid and subsisting incumbrance upon said farm 
in the sum of $2,600, dated September 5, 1895. At the date of 
the trial—July 17, 1897—no part of this incumbrance, princi- 
pal or interest, had been paid. This farm was valued by dif- 
ferent parties at about $4,500. From the assessment list of 
Coda M. Elliott for the year 1895 this farm was assessed at 
$825. From said assessment list and the testimony of the 
plaintiff, Hettie V. Elliott, it appears that the assured had no 
other real property, and but little personal. On December 27, 
1895 (the day prior to the date of application for the policy in. 
suit), Coda M. Elliott wrote W. H. Lewis, making a most ex- 
traordinary offer for the sale of her farm, if sold before Janu- 
ary 15,1896. She writes: “ I wish a payment of $2,500 down, 
and I will place as a forfeit $700 in any bank you may name, 
and, if I fail to buy the farm back before July 16, 1896, at 
$1,500 more than you pay for it, then the farm and the $700 
are your property ;” or, “ I will give you $150 to make me a loan 
of $500 by January 15th, or a few days thereafter.” On De- 
cember 30th she directed a letter, which is almost an exact 
copy of the letter to Lewis, to William Hammack, of Salis- 
bury. Some time in January, 1896, a letter of like purport was 
addressed to J. B. Hyde, a banker of Salisbury, Mo. At the 
date of the application, Coda M. Elliott had insurance on her 
life in the sum of $10,000 in the National Life Insurance Com- 
pany of Vermont. Five thousand dollars of this was payable 
to her mother, Hettie V. Elliott, and $5,000 to William 
Cravens. At this time there was an additional policy on her 
life for $2,000 in the Safety Fund Life Association, which was 
also payable to her mother, Hettie V. Elliott, the plaintiff. 
This policy was issued in consideration of a quarterly payment 
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of $7.50. In her application for the policy in suit she states 
her total insurance to be $5,000 in National Life and $2,000 
in the Monroe City Company. On the’3d day of February, 
1896, the assured, under the policy sued on, made application 
to the Massachusetts Benefit Life Association for insurance 
in the sum of $10,000. Policies were issued in accordance with 
said application in the same month, in consideration of the 
vearly sum of $179. For this premium she gave her note, 
dated February 3, 1896. In her application for these policies 
she represented her entire insurance to be $5,000 in the Na- 
tional Life, and $2,000 in the Monroe City Company, and 
$5,000 in the Des Moines Life Association. On February 6, 
1896, Coda M. Elliott made application to the United States 
Life Insurance Company of New York for insurance in the sum 
of $10,000. In her application for this policy she states her en 
tire insurance to be $10,000 in the National Life of Vermont, 
and that no other negotiations were pending for insur 
ance on her life. On February 27th and on February 28th 
Coda M. Elliott made two several applications to the 
Mutual Reserve Fund Life Association for two policies 
in the sum of $3,000. In each of these applications she 
represented her entire insurance to be $2,000 in the Safety 
Fund Life Association, and $5,000 in the Des Moines Life 
Association. For the premiums on these policies she exe- 
cuted two notes, each in the sum of $76.96, dated, respect- 
ively, February 27th and February 28th, and due April 1, 1896. 
On February 25, 1896, said Coda M. Elliott made application 
to the Bankers’ Life Association for a policy in that company 
in the sum of $5,000. In this application she states her insur- 
ance to be $10,000 in the National Life of Vermont. It fur- 
ther appears from evidence offered, but excluded from the jury 
upon the objection of the plaintiff, that the applications for 
the two policies in the Mutual Reserve Fund Life Association 
were taken by one Reuben Winfree, an agent of said company, 
then residing in Salisbury, Mo.; that said agent went to the 
residence of said Coda M. Elliott, in response to letters from 
her, requesting him to call and take her application for said 
policies. It further appeared from evidence offered by the de- 
fendant, but excluded upon the objection of the plaintiff, that 
on February 13, 1896, said assured addressed a letter to F. H. 
Wilhite, an insurance agent then residing in Salisbury, Mo., 
asking him to call at her home and take her application for a 
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policy of $5,000, or more, if he could write more on a lady’s life. 
These letters appear in full in appellant’s abstract of record. 
On the 24th day of February, 1896, said Coda M. Elliott con- 
veyed by warranty deed the farm where she then resided to 
her mother, the plaintiff herein. These deeds were offered in 
evidence by the defendant, but were excluded from the jury 
‘upon the objection of the plaintiff. On the night of February 
29th, or the morning of March 1, 1896, the assured adminis- 
tered to herself an overdose of morphine or other opium poi- 
son, which resulted in her death on March 2, 1896. The evi- 
dence of the attending physicians, the members of the 
assured’s family, and the letter written and left by the de- 
ceased for Miss Nellie Myers preclude any other theory than 
that the death of Coda M. Elliott was a willful and deliberate 
suicide. 

From the evidence it appears that the defendant company 
was organized under chapter 65 Acts of the Twenty-first Gen- 
eral Assembly of the State of Iowa, entitled “An act to regu- 
late the organization and operation of Mutual Benefit Associa- 
tions,” and under this act was entitled to do the business of 
life insurance on the assessment plan in the State of Iowa. It 
further appears that the defendant company was authorized 
and empowered under and by virtue of the provisions of arti- 
cle 3, ¢. 89, of the Revised Statutes of Missouri for the year 
1889, to do the ‘business of life insurance on the assessment 
plan in the State of Missouri. Said company had complied 
with every provision of said article 3, ¢. 89, and had received 
for the years covering the date of the application for the policy 
in suit certificates of authority from the insurance department 
of the State of Missouri, authorizing it to do the business of 
life insurance on the assessment plan in the State of Missouri 
on the dates aforesaid. The policy in suit and read in evidence 
by plaintiff discloses the fact that said policy contained the 
safety clause, the suicide clause, and all the other clauses, 
provisions, and conditions set out and pleaded in the answer 
of the defendant. 

. Upon motion of plaintiff the court then instructed the jury 
as follows:— 

“No. 1. The court instructs the jury that on plaintiff’s peti- 
tion the following admissions are made by the pleadings 
herein: First. That the defendant, the Des Moines Life Asso- 
ciation, is now, and was on February 26, 1896, a corporation 
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under the laws of Iowa, authorized to do business in Missouri 
as an insurance company. Second. That the plaintiff was the 
mother of Coda M. Elliott. Third. That Coda M. Elliott died 
on March 2, 1896. Fourth. That plaintiff, on the 2d day of 
March, 1896, furnished the defendant with due notice and 
proof of the death of said Coda M. Elliott; that defendant re- 
ceived and aecepted said notice and proof of death. Fifth. 
That defendant, after the expiration of ninety days from re- 
ceiving and accepting said notice and proof of death of Coda 
M. Elliott, refused to pay the amount of said policy sued on; 
to wit, $5,000, to the plaintiff. Sixth. That on the 30th day 
of December, 1895, by its policy of insurance No. 17,080, the de- 
fendant, in consideration of a guaranty note for the sum of 
$50, dated December 28, 1895, signed by Coda M. Elliott, pay- 
able in five equal installments, with interest at 4 per cent per 
annum, and the further consideration of $18.50 paid by the 
said Coda M. Elliott for the first quarter, and the same sum to 
be paid quarterly in advance each and every year thereafter 
during the life of said Coda M. Elliott, did insure the life of 
said Coda M. Elliott in the sum of $5,000, to be paid to the 
plaintiff, in case of the death of said Coda M. Elliott, within 
ninety days after the acceptance of satisfactory proof of the 
death of said Coda M. Elliott. No. 2. The jury are instructed 
by the court that if they find from the evidence in this case 
that the defendant company, on or about December 30, 1895, 
insured the life of Coda M. Elliott in the sum of $5,000, pay- 
able to the plaintiff upon the death of Coda M. Elliott, and 
that plaintiff was the mother of said Coda M. Elliott, and that 
said Coda M. Elliott died on or about the 2d day of March, 
1896, and that thereafter the plaintiff furnished defendant 
with notice and proof of the death of said Coda M. Elliott, and 
that defendant, ninety days thereafter, refused to pay said 
amount of said policy to plaintiff, you will find your verdict 
for the plaintiff in the sum of $5,000, with 6 per cent interest 
from July 1, 1896, unless vou further find that said Coda M. 
Elliott contemplated suicide at the time she made application 
for said policy of insurance, or unless you further find that said 
Coda M. Elliott made misrepresentations concerning the 
amount of life insurance she had when she made said applica- 
tion, or made misrepresentations as to the use of morphine, 
and that such misrepresentations, or either of them, actually 
contributed to the death of said Coda M. Elliott. No. 3. The 
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jury are instructed by the court that, though said Coda M. EI- 
liott stated in her application that she was not in the habit of 
using morphine, opium, or other narcotics, vet if you find that 
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cotics as made the answers to said questions untrue, nor 
would the policy sued on be affected my the use of said mor- 
phine or other narcotic under prescriptions or directions as 
above set out in this instruction. No. 4. Although the jury 
may believe that Coda M. Elliott committed suicide on or 
about the first day of March, 1896, yet unless the evidence 
shows to the satisfaction of the jury that Coda M. Elliott con- 
templated suicide when she made application for the policy 
sued on, such suicide will not be a defense to a recovery on 
this policy. No. 5. Though the jury may find from the evi- ty 
dence that said Coda M. Elliott, in her application for the ie 
policy in question, made misrepresentations concerning the 
policies of insurance she had in the National Life Insurance 
Company of Montpelier, Vt., yet such misrepresentations, if 
you find they were made, will not prevent a recovery on the 
policy sued on, unless you find from the evidence that the mat- 
ter misrepresented actually contributed to the death of said 
Coda M. Elliott. No. 6. If the jury find for the plaintiff, your 
verdict may be in the following form: * Hettie V. Elliott vs. 
Des Moines Life Association. We, the jury, find for the plain- 
tiff in the sum of —— dollars. ———————, Foreman.’” To 
which instructions, given by the court on motion of the plain- 
tiff, the defendant then and there excepted. 

Upon its behalf the defendant prayed the court to instruct 
the jury as follows: “ No.1. The court instructs the jury that 
under the pleadings, admissions, and evidence in this case the 
plaintiff is not entitled to recover, and their verdict must be 
for the defendant. No. 2. The court instructs the jury that 
the application made by Coda M. Elliott to the Des Moines 
Life Association, defendant herein, and the policy issued by 
said association upon said application, constitute the contract if 
between the Des Moines Life Association and the said Coda 
M. Elliott; that the said policy of insurance was issued in con- 
sideration of said application, and relying upon the truth of 
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the statements made in said application contained, all of 
which statements were warranted by the said Coda M. Elliott 
to be full, complete, and true. The jury are, therefore, in- 
structed that if they believe from the evidence that, in answer 
to the question, ‘In what companies is your life insured?’ the 
said Coda M, Elliott answered, * Monroe City $2,000, National 
Life $5,000, and if you further believe that said answer was 
false, then your verdict must be for the defendant. No.3. The 
jury are instructed that if vou believe from the evidence that 
Coda M. Elliott, deceased, did, within three years from the 
date of the policy herein sued upon, come to her death by her 
own hand or act by means of morphine or other opium poison, 
by herself administered with suicidal intent, then your verdict 
must be for the defendant. No. 4. The court instructs the 
jury that if vou believe from the evidence that, in her written 
application for the policy sued on in this case, the said Coda 
M. Elliott, in answering to the question, ‘Do you now use, or 
have you ever used, opium, chloral, cocaine, or any other nar- 
cotic drug?’ answered ‘No, and if you further believe that 
said answer was knowingly false and untrue, then your ver- 
dict must be for the defendant. No. 5. The court instructs 
the jury that if you believe from the evidence that, at the time 
Coda M. Elliott. deceased, made application for the policy of 
insurance herein sued on, she (the said Coda M. Elliott) con- 
templated suicide, the said application was fraudulent, and 
the policy of insurance issued thereon is null and void, and 
your verdict must be for the defendant; and in this connection 
the court instructs the jury that, in determining the question 
of such contemplated suicide, they should take into considera- 
tion all the facts and circumstances detailed in evidence.” 
Which several instructions the court refused to give, to which 
ruling of the court in refusing to give said instructions the de- 
fendant then and there excepted, and still excepts; whereupon 
the cause was submitted to the jury. who returned the follow 
ing verdict: “ We, the jury, find for the plaintiff in the sum 
of five thousand three hundred and twelve and a half dollars,” 
and the court entered judgment for the amount of said verdict 
and costs. In due time defendant filed its motions for new 
trial and in arrest of judgment, which, having been overruled, 
and exceptions duly saved, it appeals to this court. Numerous 
errors are assigned for a reversal of the judgment. 
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GerorcE R. Sanperson, A. H. Evans, and Srockwett & Lams, for 
Appellant. 


Kixtry & Kiytey, C. C. Hammonp, and A. W. Jounson, for Re- 


spondent. 


Gaynt, J. (after stating the facts). 

Reuben Winfree was a witness on the trial on behalf of de- 
fendant. He testified he was the agent at Salisbury for the 
Mutual Reserve Fund of New York, a life insurance company. 
In response to a note from Miss Elliott, he went to the resi- 
dence, and took her application for a $3,000 policy in said com- 
pany. In response to another note, dated February 26, 1896, 
he went out and took another application for $3,000 more. 
Before he sent in this last application, he learned Miss Elliott 
had taken morphine, and killed herself. He identified the two 
notes he received from her, and defendant offered them in evi- 
dence. The plaintiff objected to the letters because no act or 
statement of the assured could affect plaintiff's recovery, and 
the objection was sustained, and defendant excepted, and now 
assigns their rejection as error. The witness also testified he 
had never, at any time, solicited Miss Elliott to take a policy; 
had, in fact, never seen her before he went to see her in re- 
sponse to the notes. The notes were as follows:— 

February 15, 1896. Mr. Winfree. Dear Sir—I under- 
stood that you represent a good insurance company. If you 
insure the lives of ladies you may call at my house, one-half 
mile west of Salisbury, and take my application for a life 
policy. Iam going on a trip to Texas, and wish a life policy 
before I go. Miss Coda M. Elliott. 

February 26, 1896. Mr. Winfree: Your medical exam- 
iner has not come out. If you will come out, and bring note 
and receipt, I will have you take my application for an addi- 
tional $3,000 policy, which will make $6,000 in all. Come 
out as soon as you get this note, as Lam going away on Sat- 
urday. Coda M. Elliott. 


We are unable to justify the exclusion of these two notes. 
The assured was a party to the contract from which plaintiff 
is seeking the benefit. When the issue tendered is one of 
fraud, as in this case, it is the acts and statements of the as- 
sured by which the fraud is to be shown. It was the theory of 
the defense that the assured procured the policy in suit with a 
determination at the time to commit suicide, and thus defraud 
the company. To establish this it was perfectly competent to 
show that the assured had, about the same time, before and 
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after the taking out of this policy, effected other insurance 
largely disproportioned to her tinancial ability to carry. It 
Was so expressly ruled by this court in Whitmore vs. Supreme 
Lodge (100 Mo., 48), in which a similar ruling by the Supreme 
Court of the United States was quoted with approval, as fol- 
lows: “The theory of the defense is that the purpose of 
Hunter in obtaining the insurance was to cheat and defraud 
the company. In support of that position, evidence that he 
effected insurance upon the life of Armstrong in other com- 
panies at or about the same time for a like fraudulent purpose 
was admissible. .A repetition of acts of the same character 
naturally indicates the same purpose in all of them; and if, 
when taken together, they cannot be reasonably explained 
without ascribing a particular motive to the perpetrator, such 
motive will be considered as prompting each act:” Insurance 
Co. vs. Armstrong, 117 I 


2... 598. These notes were not only 
competent and pertinent to show the taking out of other large 
policies just a day or two before her suicide, but they tend to 
show that they were obtained by her own importunity, and 
not as the result of the persuasion of the agents who took her 
application. We think the court clearly erred in excluding 
the two notes. 


2. The copy of the letter written by Miss Elliott to F. H. 


Wilhite was also competent for the like reason that the letters 
to Winfree was admissible. The witness had already ac- 
counted for the loss of the original, and had testified the copy 
was an exact copy of the original. That letter was as fol- 
lows :— 


Salisbury, Mo., February 13, 1896. Mr. F. H. Wilhite. 
Dear Sir: Come out on Saturday, February 15th, or Mon- 
day, February the 17th, and take my application for a policy 
of life insurance. I am going to New Mexico to live, and 
wish a policy in vour company before I go. I will take a 
policy of $5,000, and more if your company writes more than 
$5,000 on ladies’ lives. Some companies do not insure 
ladies’ lives for more than $5,000. Come out on Saturday if 
vou can. T will leave for New Mexico near March 1, 1896. 
Miss Coda M. Elliott. 


In this connection we may also consider the exclusion of the 
deed of the assured, Miss Elliott, to her mother, the plaintiff, 
to the farm; the only property, it appears, from which she 
could raise the premiums on so large an amount of insurance. 
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‘Lhat deed was obviously competent on the issue of fraud made 
by the pleadings, in connection with all the other testimony. 

3. The important question in this case is whether the de- 
fendant company is an assessment insurance company or an 
old-line company, and, if an assessment company, whether the 
policy in suit is an assessment policy. As this is a Missouri 
contract, its character must be determined by our statutes 
governing the subject. Article 3, ¢. 89 Rev. St., 1889,—the law 
in force when this contract was made,—was originally passed 
at the session of the General Assembly of Missouri for the year 
L887: Laws, Mo., 1887, p. 199. The essential elements of an 
assessment policy, under that act, are to be found in sections 
5860, 5862, and 5864 (Rey. St., 1889), which are in these 
words :— 

Section 5860. Every contract whereby a benefit is to ac- 
crue to a person or persons named therein, upon the death 
or physical disability of a person also named therein, the 
payment of which benefit is in any manner or degree de- 
pendent upon the collection of an assessment upon all per- 
sons holding similar contracts shall be deemed a contract of 
insurance on the assessment plan, and the business inVolv- 
ing the issuance of such contract shall be carried on in this 
State only by duly organized corporations, which shall be 

subject to the provisions and requirements of this article. 


* * 


Section 5862 provides :— 


Every policy or certificate hereafter issued by any cor- 
poration of this State doing business in conformity with the 
provisions of this article, and promising a payment to be 
made upon the contingency of death, sickness, disability or 
accident, shall specify the exact sum of money which it 
promises to pay upon each contingency insured against, and 
the number of days after satisfactory proof of the happen- 
ing of such contingency at which such payment shall be 
made, and upon the occurrence of such contingency unless 
the contract shall be avoided for fraud, or breach of its con- 
ditions, the corporations shall be obligated to the benefici- 
ary for the payment at the time and to the amount specified 
in the policy or certificate. * * * 

Section 5864 provides :—- 

Corporations organized or doing the business of life insur- 
ance under this article shall provide for the accumulation 
of an emergency fund, * * * which fund, together with 
the interest thereon, shall be a trust fund for the payment 
of death claims or other benefits provided for in their poli- 
cies or certificates. * * * If in any period of six months, 
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the death rate of any such corporations shall be in excess of 

the annual rate of mortality as shown by the American Life 

Tables it shall be lawful for such corporation to draw out 

any portion of such securities to meet such excess. * * * 

In case the amount so drawn out shall reduce such fund 

below the amount so required to be provided for, it shall be 

the duty of such corporation to make up the said deficiency 

within six months thereafter. * * * 

These provisions of our insurance laws have been before this 
court for interpretation in a number of cases. In the leading 
case of Hanford vs. Association (122 Mo., 50), it was ruled that 
by express exemption insurance companies organized and do- 
ing business under the statute of 1887, on the assessment plan, 
are not subject to the provisions of sections 5849, 5850, Rev. 
St., 1889. which were enacted in 1874, and provide that 

No misrepresentation made in procuring a policy shall be 

deemed material or render the policy void unless the matter 

thus represented shall have actually contributed to the 
contingency or event on which the policy is to become due 
and payable, and whether so contributed in any case shall 
be a question for the jury, 
And that a defense based upon misrepresentations shall not 
be valid unless the defendant shall deposit in court for the 
plaintiff the “ premiums received on such policies.” That de- 
cision was subsequently approved and followed by the court 
in banc in Aloe vs. Association. In that and subsequent cases 
this court considered what were the essentials of an assess- 
ment policy under sections 5860, 5862 (Rey. St., 1889), because 
the two must be read and construed together. It was held to 
be no objection that the insurance company undertook and 
agreed to pay a fixed amount, for section 5862 expressly re- 
quires that every such assessment policy or certificate of mem- 
bership 
Shall specify the exact sum of money which it promises to 
pay upon each contingency insured against, 
And the number of days in which the benefit will be paid after 
proof of loss: Hanford vs. Association, 122 Mo., loc. cit., 59. 
But it was also held in Jacobs vs. Association (146 Mo., loc. 
cit., 538), that: “ The primary and controlling principle of the 
statute is that the benefit is to be paid out of a fund raised by 
assessment upon other persons holding similar contracts by 
which they are made liable for the payment of such assess- 
ments. No scheme of life insurance can come within this prin- 
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ciple, and become insurance upon the assessment plan, unless 
somewhere along the line of its operations provision is made 
for such an assessment, and liability for its payment created. 
The right to have the assessment made must be given to the 
insured. The duty to make it must be imposed upon the cor- 
poration, and liability for its payment upon its members.” It 
will be observed that neither the statute nor this interpreta- 
tion of it forbids an estimate in advance of what assessments 
will be necessary during the life of the certificate or policy to 
pay the benefit, but the language is:— 

The payment of which said benefit is in any manner or de- 
gree dependent upon the collection of an assessment upon 
persons holding similar contracts—Section 5860, Rey. St., 
ISS. 

Neither is it any objection to an assessment plan that it pro- 
vides for an emergency fund, for section 5864 provides that 
Corporations organized or doing the business of life insur- 
ance under this article shall provide for the accumulation 
of an emergency fund, * * * which fund, together with 
the interest thereon, shall be a trust fund for the payment of 
death claims or other benefits provided in their policies or 
certificates; and, if in any period of six months the death 
rate of any such corporation shall be in excess of the annual 
rate of mortality as shown by the American Life Tables, it 
shall be lawful for such corporation to draw out any portion 
of such securities to meet such excess. 
The defendant in this case, at the time of the issuing of the 
certificate or policy sued on, had a certificate from the insur- 
ance department of this State, certifying it had complied with 
all the requirements of the laws of this State, and was author- 
ized to do insurance business in this State on the assessment 
plan. In the Hanford Case the policy was held to be on the 
assessment plan by the provision in the policy that the board 
of directors might call for and require the payment of a dif- 
ferent amount by giving special notice, and the amount called 
for might be based upon the current age of the member and 
the mortality experience of the association, and 
If the mortality experience of the association shall require 
any variation in said rates in any call, due notice will be 
given. 
In the policy or certificate issued in this case, after requir- 
ing certain definite estimated amounts to be paid by the mem- 
ber or assured, there is the following provision :— 
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Safety clause. In case the death rate ever exceeds our 
estimated rates, the association will pay the deficiency from 
the emergency or reserve fund until such fund is exhausted, 
after which an additional premium may be levied pro rata 
by the executive board to meet the deficiency. 

Upon two well-defined contingencies an additional or extra 
assessment can be levied pro rata upon the members to pay 
any loss; that is, if the death rate shall exceed the estimated 
rate of the company, and the emergency or reserve fund is ex- 
hausted. Does not this provision bring this policy strictly 
within the language and meaning of section 5860 (Rev. St., 
1889), which provides that, if “ the payment of the benefit (pro- 
vided by the contract of insurance) is in any manner or degree 
dependent upon the collection of an assessment upon persons 
holding similar contracts, it shall be deemed a contract of in- 
surance upon the assessment plan” ? While the amount of 
the benefit is absolutely fixed, and the assessments are definite 
sums, estimated to be sufficient to realize the amount prom- 
ised, yet it is obvious that in this safety clause is a provision 
by which an extra assessment or assessments may be made, 
and power is vested in the executive board to make the levy 
and the liability of all the members to respond pro rata is 
fixed. It seems to us this policy meets every requirement of 
the statute as to insurance on the assessment plan. In Jacobs 
vs. Association (146 Mo., loc. cit., 539) the policy failed because 
there was no authority to any person or persons to levy such 
assessments for the payment of the policy, nor imposing any 
duty upon the members to pay, and for no specific purpose; 
whereas in this case the executive board is authorized to levy 
pro rata upon the members additional assessments to pay the 
losses, and the two contracts are distinguishable. It is per- 
fectly obvious that the decision in Thassler vs. Association (67 
Mo. App., 505) in no wise militates against the conclusion we 
have reached, because in that case there was no element of 
assessmentism. Neither do we collide with the decision in 
Toomey vs. Supreme Lodge (147 Mo., 129), for in that case it is 
pointed out by Judge Marshall that no provision whatever 
was made for a change in the amount of premiums, and the 
sum contracted to be paid on the death of the assured was “ in 
no manner or degree dependent upon the collection of an as- 
sessment upon the other members of the association;” 
whereas the additional assessment is expressly provided for 
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in the policy under consideration. The more recent cases de- 
cided by this court, of McDonald vs. Association, and Aloe vs. 
Association, are distinguishable from the case at bar. In the 
first above-mentioned case, the court, per Marshall, J., says, 
speaking of the policy in suit: “It is clear that some amount 
in addition to the $69 and the $46 paid and deposited when the 
policy was issued is required to be paid quarterly, but it does 
not appear that any amount is to be gauged by the amount 
assessed against other persons similarly situated.” The policy 
in the case at bar, as has already been shown, does so provide. 
In Aloe vs. Association the court, speaking through the same 
learned judge, of the policy there in question, says: ‘“ The 
conditions as to the mortality fund expressly state that the 
premiums to be paid are based upon the mortality experience 
of life insurance companies, and that, if the amount specified 
in the policy is not sufficient the company reserves the right to 
increase the premium; and also expressly states that the 
equation fund is a surplus calculated upon like experience, but 
in this event, and in no other event, is the amount to be paid 
by the company made to depend in any way upon the collec- 
tion of assessments upon persons holding similar policies. In 
other words, each contract with each insurer is a separate 
contract unto itself, wholly independent of any other contract 
made with any other insurer.” Our conclusion is that the de- 
fendant corporation, by its charter, is an insurance company 
doing business on the assessment plan, and had authority to 
transact business as such in this State, and the policy in suit 
is a policy on the assessment plan. 

4. Having reached the conclusion that the policy in suit is 
an insurance contract on the assessment plan, and this court 
having uniformly ruled that insurance companies doing busi- 
ness on the assessment plan are not subject, under section 
5869 (Rev. St., 1889), to the provisions or requirements of the 
general insurance laws of this State, except as distinctly set 
forth, “and that this proviso does not require an insurance 
company on the assessment plan to show as a defense that the 
insured contemplated suicide at the time he or she applied for 
his or her policy ” (Haynie vs. Indemnity Co., 139 Mo., 416), and 
ihe policy in this case having been issued and the loss having 
occurred prior to the passage of the act of 1897 bringing as- 
sessment companies within the provisions of the general in- 
surance law concerning snicides (Rey. St., 1889, § 5855; Id.., 
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§ 5869, repealed by Laws Mo., 1897, p. 180; Rev. St., 1899, 
$$ 7896, 7910), it must be ruled that the liability of defendant 
must be determined by the law in force at the time of the 
issuing of the policy and the death of the insured, March 2, 
1896, and that the provision in the policy that, “ if the insured, 
within the period of three years from [its] date, die by her 
own hand, whether sane or insane, this policy shall be null and 
void, except as to payments made thereon with interest,” was 
a valid and binding agreement, and suicide within the three 
years after the date of the policy a complete defense to this 
action: Haynie vs. Indemnity Co., 139 Mo., 416, 41 S. W., 461. 
On this point the evidence introduced by plaintiff herself es- 
tablished beyond a peradventure that the assured, Miss Elliott, 
deliberately committed suicide on March 2, 1896, after taking 
out the policy on December 30, 1895, and the instruction in the 
nature of a demurrer to the evidence should have been sus- 
tained. 

5. The court erred in not giving instruction No. 3, prayed by 
defendant, and defendant was clearly entitled to instructions 
Nos. 4 and 5, under the evidence adduced. 

For the errors noted, the judgment is reversed, and the cause 
is remanded to the Circuit Court to enter judgment for the 
defendant. 
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UNITED STATES CIRCUIT COURT. 


D. SouTH CAROLINA. 


VIRGINIA-CAROLINA CHEMICAL CO. 
vs. 


SUNDRY INS. COS.* 


A policy of insurance against fire declared that the transfer of the property 
insured, without the consent of the insurer, would avoid the policy. 
When the property covered by such a policy is transferred to a third 
party, with the consent of the insurer, a new contract arises between the 
insurer and the transferree of the property, in effect the same as the issu- 
ance of a new policy. 


When a policy of insurance is issued to A., loss, if any, payable to A., or B., 
as interest may appear, this is a contract to insure B. as well as A. to the 
full extent of his interest; and, if A. indorse on the policy a disclaimer of 
an interest in the property covered by the policy, B. is the only party in- 
sured under this contract, and may bring suit upon it in his own nam 
and in his own right. 


An action brought by B., a Virginia corporation, under these circumstances, 
in the State court, against a corporation of another State, is removable 
into the Federal court, at the instance of the defendant corporation, not- 
withstanding that neither the defendant corporation nor the plaintiff 
corporation is a resident of South Carolina. 


Mircuetyt & Suita, for Plaintiff. 
Kine & Spatpine and Suyruz, Lee & Frost, for Defendanis. 


Srmontoy, C. J. 

These cases come up on a motion to remand the causes to the 
State court. The plaintiff, the Virginia-Carolina Chemical 
Company, a corporation of the State of Virginia, brought its 
several actions in the Court of Common Pleas for Charleston 
County, against fifteen corporations; to wit: The Manchester 
Fire Assurance Company of the United Kingdom of Great 
Britain and Ireland, Caledonian Insurance Company of the 
United Kingdom of Great Britain and Ireland, the Liverpool 
& London & Globe Insurance Company of the United Kingdom 
of Great Britain and Ireland, North British & Mercantile In- 
surance Company of London & Edinburgh, of the United King- 
dom of Great Britain and Ireland; the Commercial Union As- 
surance Company, Limited, of London, England, a corporation 
of the United Kingdom of Great Britain and Ireland; Phoenix 
Assurance Company of London, a corporation of the United 


* Decision rendered, March 22, 1901. Syllabus by the Court. 
VoL, XXX.—50. 





786 United States Circuit Court. [Sept., 


Kingdom of Great Britain and Ireland; the Lancashire Insur- 
ance Company of Manchester, England, a corporation of the 
United Kingdom of Great Britain and Ireland; Norwich Union 
Fire Insurance Society, a corporation of the United Kingdom 
of Great Britain and Ireland; Scottish Union & National In- 
surance Company of Edinburgh, a corporation of the United 
Kingdom of Great Britain and Ireland; the Western Assur- 
ance Company of Toronto, Canada, a corporation of the 
Dominion of Canada; the Home Insurance Company of the 
City of New York, a corporation of the State of New York; 
Connecticut Fire Insurance Company of Hartford, Conn., a cor- 
poration of the State of Connecticut; the National Fire 
Insurance Company of Hartford, Conn., a corporation of the 
State of Connecticut; the Hartford Insurance Company, a cor- 
poration of the State of Connecticut; and the German Ameri- 
can Insurance Company of New York, a corporation of the 
State of New York,—in as many separate suits. In every case 
was filed a petition for removal, with bond, in the State court, 
praying removal on the ground of diversity of citizenship. 
The motion in each case was denied. Notwithstanding a copy 
of the record in each case was filed in this court, the causes 
were docketed, and now in each case a motion is made to re- 
mand the cause to the State court. The motions are based on 
the record as it comes from the State court; to wit, the com- 
plaint and petition for removal. The propriety of the removal 
is tested by the record. The petition is a part of the record: 
Water Co. vs. Keves, 96 U. S., 201. 

Two grounds are stated, upon one or both of which the mo- 
tion to remand is urged. One is that this court, sitting in this 
district, cannot entertain a controversy between two corpora- 
tions, neither of which was created by the State of South 
Carolina, and so not a resident of this district; and that, if 
this objection can be waived, such waiver must appear either 
expressly on the record, or by some act, such as a general ap- 
pearance, from which waiver can be presumed. This ground 
applies only to such of the defendants as are corporations of 
States of this Union other than South Carolina. The privilege 
of requiring suit to be brought in the district of residence in- 
ures only to such corporations. An alien corporation can be 
sued in any district in which valid service can be made on the 
defendant: In re Hohorst, 150 U. S., 661; in re Louisville Un- 
derwriters, 134 U. S., 488, 10 Sup. Ct., 587. The second ground 











is that each of the original policies was made out to W. G. 
Crenshaw, Jr., and was assigned to the Virginia-Carolina 
Chemical Company, and so an assignee of a chose in action; 
that the record does not disclose whether Crenshaw is a citi- 
zen or an alien, and, if the former, of what State he is a citizen. 

Can this court, sitting in this district, entertain a suit wholly 
between citizens of other States than South Carolina, neither 
of whom reside in this district? Unless this court can enter- 
tain such a suit originally, these cases must be remanded. 
Circuit courts have jurisdiction over controversies wholly be- 
tween citizens of different States, or between citizens and 
aliens, when the amount in controversy exceeds $2,000, exclu- 
sive of interest and costs: Act 1888 (25 Stat., 433, $ 1). The 
concluding part of the section, “ but when the jurisdiction is 
founded on the fact that the action is between citizens of dif- 
ferent States, suit shall be bronght only in the district of the 
residence of the plaintiff or defendant,’ has ‘been uniformly 
held to confer a privilege on the defendant which he can waive: 
Trust Co. vs. McGeorge, 151 U. S., 129. Nor need the waiver 
be in express words. It is implied unless seasonable objection 
be made: Martin vs. Railroad Co., 131 U.S., 688. And so the 
circuit courts of the United States have held that, unless this 
privilege is exercised, they can entertain a controversy. not- 
withstanding the fact that neither the plaintiff nor defendant 
is resident within this district: Uhle vs. Burnham (C. C.); 
Purcell vs. Mortgage Co. (C. C.); Sherwood vs. Valley Co. (C. 
C.); Cowell vs. Water-Supply Co. (C. C.); Duncan vs. Associ- 
ated Press (C. C.). 

But it is urged that, in the present case, the defendants have 
made no such waiver, expressly or by implication. The case 
comes here only on the petition and bond, which are silent on 
this point; and as it comes here in the same plight as it left 
the State court, the defendants may here plead their privi- 
lege, and so defeat the jurisdiction of both courts. The Su- 
preme Court of the United States in Bushnell vs. Kennedy (9 
Wall., 393), meets this argument :— 

“It is true, as said in argument, that the section provides 
that, after removal the cause shall proceed in the same manner 
as if it had been brought by original process. But we cannot 
recognize the validity of the inference that the defendant, be- 
fore pleading in the Circuit Court, may move to dismiss the 
case for want of jurisdiction. This construction would enable 
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the nonresident defendant in a State court to remove the suit 
against him into a circuit court, and then, by a simple motion 
to dismiss, defeat the jurisdiction of both courts. Such a con- 
struction, unless imperatively required by the plain language 
of the act, is wholly inadmissible, and it is clear that the lan- 
guage of the act does not require it. Its plain meaning is that 
the suit shall proceed, not that it shall proceed unless the de- 
fendant moves to dismiss. The defendant is not in court 
against his consent, but by his own act, and the suit is to pro- 
ceed as if brought by original process, and the defendant had 
waived all exception to jurisdiction, and pleaded to the merits. 
* * * The act of defendant is something more than con- 
sent,—something more than waiver of, and objection to, the 
jurisdiction. It is a prayer for the privilege of resorting to 
Federal jurisdiction, and he cannot be permitted afterwards 
to question it.” 

The same doctrine is ably presented by Curtis, J., in Sayles 
vs. Insurance Co. (2 Curt., 212, Fed. Cas. No. 12,421), and by 
Johnson, Circuit Judge, in- Warner vs. Railroad Co., 13 
Blatchf., 231, Fed. Cas. No. 17,186. See, also, De Lima vs. Bid- 
well (U.S. S. C.). 

There is yet another standpoint from which this question 
can be reviewed. The removal section of the act of IS8S8S8 (25 
Stat., 438, § 2), gives the right of removal by the defendant, 
then being nonresident of the State, in any suit of a civil na- 
ture, at law or in equity, of which the circuit courts of the 
United Staets are given jurisdiction, in section 1 of that act. 
This section refers only to the first part of section 1, by which 
jurisdiction is conferred. It has no relation to the clause of 
that section relating to the district in which suit may be 
brought: Railroad Co. vs. Davidson, 157 U. S., 208. The 
right of removal is given wholly to the defendant, without any 
reference, in a remote degree, to the plaintiff or his wishes. 
So no waiver on the part of the plaintiff is necessary or proper. 

2. The record shows that the plaintiff holds the policy of 
insurance as assignee of one Crenshaw, and the citizenship of 
Crenshaw nowhere appears. There can be no doubt that the 
act of 1887, corrected in 1888, was intended to restrict the jur 
isdiction of the Federal courts. The Supreme Court and some 
of the circuit courts had held that a suit could be removed into 
the Federal courts from the State courts, although such a suit 
could not have been brought originally in the Federal court: 
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Claflin vs. Insurance Co., 110 U. S., 81; City of Lexington vs. 
Butler, 14 Wall., 282; Glenn vs. Walker (C. C.). To this the 
act was specially directed, and no case can be removed into 
the Federal court from the State court of which the Federal 
court could not have original jurisdiction: Tennessee vs. 
Union & Planters’ Bank, 152 U. 8., 454; Railroad Co. vs. Da- 
vidson, 157 U. S., 201. The Circuit Court of the United States 
cannot entertain jurisdiction of a suit by an assignee, unless 
such suit could have been brought in the Federal court by the 
assignor, and that fact must appear in the record: Corbin vs. 
Black Hawk Co., 105 U. S., 659. The constitutionality of this 
restriction is discussed and sustained in Holmes vs. Goldsmith, 
147 U.S., 151. 

The question, then, is, did the plaintiff in each of these cases 
bring his actions in the State court as assignee, and because 
of the assignment? <A policy of insurance is a chose in action: 
Plant Inv. Co. vs. Jacksonville, T. & K. W. Ry. Co., 152 U.S., 
71. “The contents of a contract, as a chose in action,” says 
Corbin vs. Black Hawk Co. (105 U. S., 665), “ are the rights cre- 
ated by it in favor of a party in whose behalf stipulations are 
made in it, which he has a right to enforce in a suit founded 
on the contract, and a suit to enforce such stipulations is a 
suit to recover such contents.” The complaint in each case is 
the same precisely, varying only in name of defendants and the 
amounts of insurance. The action is stated to be by the Vir- 
ginia-Carolina Chemical Company, a body corporate of the 
State of New Jersey, and against the defendant, stating its 
corporate character, and by what law created; that the de- 
fendant issued to W. G. Crenshaw, Jr., its policy of insurance 
of a certain date, thereby insuring said Crenshaw from 1st 
October, 1899, to Ist October, 1900, against all loss or damage 
by fire, except as thereinafter provided, to a certain amount, 
on certain buildings situate near the town of Greenville, 8S. C. 
After setting out certain conditions of the policy as to total 
value of the property, gross amount of insurance, and the pro- 
portionate liability of defendant, it alleges that said Cren- 
shaw thereafter; to wit, on 20th November, 1899, in writing, 
assigned the policy and his interest in the property covered 
thereby to the plaintiff, which assignment was thereafter, in 
writing, duly accepted and consented to by defendant, and the 
loss, if any, payable thereunder, was, by the defendant, agreed 
to be paid to the plaintiff; that at the time of said assignment, 
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and until the fire occurred, plaintiff had an interest in the 
property insured, as the owner thereof, equal to the value 
thereof. Then the loss is set out. 

These points deserve notice as important in this discussion: 
First. The policy set out in the complaint is a policy of fire in- 
surance. Second. The conditions of the policies, attached to 
and forming part of the complaint, that they shall be void if 
any change take place in the interest, title, or possession of the 
property insured, or if the policy be assigned before loss, un- 
less otherwise provided by agreement, and indorsed on, or 
added to, the policy. Third. The promise upon which plaintiff 
counts is expressed in these words: ‘ W.G. Crenshaw, Jr., on 
20th November, 1899, duly, in writing, assigned said policies of 
insurance and his interest in the property covered thereby to 
the plaintiff, which assignment was thereafter, in writing, duly 
accepted and consented to by defendant, and the loss, if any, 
payable thereunder, was, by the defendant, agreed to be paid 
to plaintiff.” Fourth. That nowhere on the policy, or in any 
paper attached to the policy, is there an assignment by Cren- 
shaw to the chemical company of the policy in so many words. 
Fifth. That the property was destroyed by fire in June, 1900. 

The defendants take this position: A fire policy, by its 
terms, has no further obligation when the insured ceases to 
have an interest in the property insured. When the insurance 
company assents to the transfer of the policy held by the 
vendor to the vendee of the property, by such assent a new 
contract is created between the company and the vendee, and 
the only use of the policy is to set out the conditions and limi- 
tations of the insurance during the unfinished term of the 
policy; that the relation between the former holder of the 
policy is not that of assignor and assignee; nor does the in- 
surance company deal with the vendee as an assignee, but that 
the contract is between them as original parties. 

An assignee takes the chose in action assigned subject to all 
the equities between the assignor and the maker of the chose; 
yet no one would maintain, in a case like the present, if it 
should appear that Crenshaw had, in fact, violated any of the 
conditions of the policy, that, the company having assented to 
the transfer, the plaintiff would be burdened with the result 
of any such violation. This precise question came up in Ellis 
vs. Insurance Co. (C. C.). In a carefully considered opinion, 
Mr: Justice Brewer, with the concurrence of District Judges 
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Shiras and Love, held that a party obtaining a transfer of a 
policy under like circumstances was not bound by any equities 
between the former holder of the policy and the insurer. This 
he held because it was a new contract between the vendee and 
the company, wholly unaffected by the act of the former holder. 
This seme doctrine is held in Insurance Co. vs. Munns (Ind. 
Sup.). The contract in fire insurance is one of indemnity. It 
is wholly personal to the insured, and has no connection with 
the property of the insured except so far only to fix the amount 
of the indemnity. If the insured parts with the property as to 
which he seeks indemnity, the contract necessarily is at an 
end; and, were he to assign the contract under these circum- 
stances, no right of action whatever could grow out of it to his 
assignee. If the insurer is informed of the cessation of the in- 
terest of the assured, and its transfer to another, and there- 
upon accepts the transferee as the insured, this is a new con- 
tract to pay; the former insurance being only used to show 
the terms on which the insurance was effected. In case of 
loss, the insured recovers on this new contract, and not on the 
assignment, because the assignor, having nothing, can assign 
nothing. The doctrine is stated by Shaw, C. J., in Wilson vs. 
Hill (3 Mete., Ky., 69):— 

“ If, on a transfer of an estate, the vendor assigns his policy 
to the purchaser, and this is made known to the insurer, and is 
assented to by him, it constitutes a new and original promise 
to the assignee to indemnify him in like manner while he re- 
tains an interest in the estate. * * * But such an nnder- 
taking will be binding, not because the policy is in any way 
incident to the estate or runs with the land, but in consequence 
of the new contract.” 

The same judge, in Fogg vs. Insurance Co. (10 Cush., 345), 
Says :— 

“In case of the sale or alienation of the insured property, 
the original insured having no longer any interest in the 
policy, except to claim a return premium, if he will assign his 
policy or his contract of insurance to such purchaser, and the 
company assent to it, here is a new and original contract, em- 
bracing all the elements of a contract of insurance between the 
assignee and the insurer. The property, having become the 
purchaser’s, is at his risk, and if burnt, it is his loss, and he has 
a good original contract, upon a valid consideration, to guar- 
anty him against such loss.” 
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In Bullman vs. Insurance Co. (159 Mass., 122) a married 

woman had assigned a policy of insurance to her husband. 
,ayment of loss was resisted on the ground of the disability of 
the married woman. The court decided against the insurer, 
saying :— 

“Tt is well settled in this commonwealth that when insured 
property is transferred, and the policy assigned to the new 
owner, with the assent of the insurer, such assignee, therefore, 
becomes the insured, and may maintain an action in his own 
name. * * * A new relation is created between the in- 
surer and the assignee, just as if the original policy was sur- 
rendered and a new one issued.” 

A very large number of cases is quoted from many States. 
The same doctrine is recognized in Hooper vs. Insurance Co., 
17 N. Y., 427. It is stated broadly in Insurance Co. vs. Munns 
(Ind. Sup.):— 

“On a sale of insured property, and an assignment of the 
policy, duly assented to by the company, a new contract of in- 
surance arises between the company and the assignee, which is 
not affected by a default of the assignor before the assignment, 
amounting to a forfeiture of the policy.” 

And the same doctrine was again maintained in Assurance 
Co. vs. Glenn (Ind. App.,), after a rehearing. 

There is another point of view from which to consider this 
case. The original policy insures W. G. Crenshaw, Jr., against 
all direct loss or damage by fire, except as hereinafter stated, 
on certain described property. But upon the policy, and as 
part of it, is placed these words: “ Loss, if any, payable to 
W. G. Crenshaw, Jr., or the Virginia-Carolina Chemical Com- 
pany, as their interest may appear.” As insurance is personal 
indemnity, paying a loss to the person incurring it, this provi- 
sion recognizes the Virginia-Carolina Chemical Company as 
insured in this contract. A month and twenty days after the 
policy was issued this indorsement was put upon the policy, 
not assigning the policy, but stating the extent of the interest 
of the chemical company in it: ‘ The interest of W. G. Cren- 
shaw, Jr., as owner of the property covered by this policy, is 
hereby assigned to the Virginia-Carolina Chemical Company, 
subject to the consent of [the insurer],”—followed by this: 
“The [insurer] hereby consents that the interest of W. G. 
Crenshaw, Jr., as owner of the property covered by this policy, 
be assigned to the Virginia-Carolina Chemical Company.” 
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This is not, nor does it profess to be, an assignment of the 
policy. It fixes and establishes the interest of the plaintiff, 
and sustains the allegation that the defendants thereby prom- 
ised to pay the plaintiff the whole loss. These indorsements 
evidently have reference to that part of the policy which states 
who are to be indemnified under it, and fix the fact that the 
Virginia-Carolina Chemical Company alone is insured there- 
under, Crenshaw having no interest therein. So we have the 
promise in the original contract to pay the chemical company 
to the extent of its interest, and the official statement that this 
interest is exclusive in the whole loss which might, and which, 
in fact, did, occur. 

The conclusion which has been reached is not in conflict with 
Carpenter vs. Insurance Co., 16 Pet., 496. In that case Car- 
penter had effected a policy in the American Insurance Com- 
pany, in which it was stated, “loss, if any, payable to Epenetus 
Reed,” which policy was assigned by Carpenter to Reed. This 
policy was renewed in Carpenter’s name, without mentioning 
Reed, and this was not assigned to Reed. Carpenter effected 
another policy in the defendant company, and no notice of the 
former policy was given to it, as required by the terms of the 
policy. Ina suit upon the last-named policy, this defense was 
set up, and Carpenter contended that the policy in the Ameri- 
can Company was for the sole use of Reed, and was not his. 
This defense was overruled. Mr. Justice Story says:— 

“Tf a mortgagor procures a policy on the property against 
fire, and he afterwards assign the policy to the mortgagee, 
with the consent of the underwriters, as collateral security, 
that assignment operates solely as an equitable transfer of the 
policy, so as to enable the mortgagee to recover the amount 
due in case of loss, but it does not displace the interest of the 
mortgagor in the premises insured. On the contrary, the in- 
surance is still his insurance, and on his property, and for his 
account.” 

It is apparent that Reed as mortgagee, and merely in that 
character, can have no interest in, or right to, the policy in 
the American office. The insurance was not made by him, or 
in his name or for his account. But this is not the case before 
us. It may be that when a mortgagor effects insurance, “ loss, 
if any, payable to the mortgagee,” or if he assign the policy to 
the mortgagee as security for his debt, the mortgagor still 
retains an interest in the property. This is done to secure his 
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debt, and when the loss occurs it is paid on his debt, thus re- 
lieving him, and so for his use and benefit. In the case at bar 
the insurance was effected by Crenshaw, loss, if any, payable 
to him or the chemical company, as interest may appear, and 
shortly after that Crenshaw, in writing, disavows all interest, 
declaring that this is in the chemical company. He does not 
transfer the policy to the chemical company. He declares that 
the chemical company, upon whose account, jointly with his 
own, the policy was effected, as interest might appear, was, in 
fact and in deed, the only party insured. 

But it is said that the real question in the case is not to 
whom the loss under the policy must be paid; that, on this 
motion to remand, the only question is the proper construc- 
tion and application of the Federal statutes. Does plaintiff 
sue as assignee? And the term “assignee,” as used in these 
statutes, applies to any one who sues under and by the devolu- 
tion of interest from another. Now, how does the plaintiff in 
this case obtain its interest in this policy? Not by the assign- 
ment of the policy. As has been seen, there are no words as- 
signing the policy to it. Indeed, by his own declaration Cren- 
shaw had nothing to assign. The property, by some deeds 
aliunde, was conveyed to the plaintiff. But the conveyance of 
the property could not assign the policy: Carpenter vs. Insur- 
ance Co.. 16 Pet., 496. The interest in this policy was secured 
to the plaintiff when it was issued. That interest did not 
come through, but was jointly with, Crenshaw, as interest may 
appear. No assignment or transfer of the policy was neces- 
sary to enable plaintiff to recover; it being well settled that a 
policy effected by S., for account of whom it may concern, or 
with other equivalent terms, will inure for the benefit of the 
party for whom it was intended: Sturm vs. Boker, 150 U.S., 
333; Hooper vs. Robinson, 95 U. S.. 528. The weight of au- 
thority is that a party may sue in his own name on a promise 
made to another on sufficient consideration for his use and 
benefit: Peck vs. Insurance Co. (Utah), 51 Pac., 255. And in 
Massachusetts it is held that when a mortgage debt exceeds 
the loss, which is payable to the mortgagee as interest may 
appear, the mortgagee may recover the whole in his own name. 
When the loss exceeds the debt the mortgagor and mortgagee 
may unite as plaintiffs, or each may sue for his own share, un- 
less, by the terms of the policy, the whole loss is payable to the 
mortgagee: Palmer Sav. Bank vs. Insurance Co. of North 
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America (Mass.). This being so, the sole question in the case 
is, what is the interest of the plaintiff? The answer is that by 
the declaration of Crenshaw, assented to and confirmed by the 
defendant, its interest is in the entire loss; this not because 
of any assignment, but because it is the sole owner of the prop- 
erty, and the only one to be indemnified for its loss. Its re- 
covery, therefore, is dependent on the very terms of the policy, 
because of the original policy, and by these alone. This is the 
contract; the declaration of Crenshaw is only evidence under 
the contract. The complaint recognizes this. After setting 
out that transaction by Crenshaw, and the recognition of it by 
the defendant,—erroneously, as has been seen, called an “ as- 
signment,’—it sets out the only promise alleged in the com- 
plaint, “* Thereupon the defendant promised to pay the whole 
loss to the plaintiff.” The case at bar bears no resemblance 
to Glass vs. Police Jury (176 U.S., 209), quoted by the learned 
counsel for this motion; for in that case the action was 
brought upon certain warrants issued to the order of a citizen 
of Louisiana in the hands of a citizen of Missouri, who bought 
them at a judicial sale, and sued a corporation of the State of 
Louisiana on them. The only point decided was that the mode 
of acquisition did not affect the rule. The case of Plant Iny. 
Co..vs. Jacksonville T. & K. W. Ry. Co. (152 U. S., 71), also 
quoted by counsel, was one in which an assignee of an interest 
in realty brought the action. The court in this case say: ‘The 
term ‘assignee’ in the statute covers, not merely persons to 
whom is technically transferred the contract in controversy, 
but any one who, by virtue of any transfer to him, can obtain 
the beneficial interest.” In this case before us, Crenshaw de- 
clares in writing that he has transferred certain property cov- 
ered by the policy to the plaintiff. This was not a transfer of 
the policy; for the policy was not attached to the realty, or in 
any manner could it go with the same, as an incident thereto, 
by any conveyance or assignment: Carpenter vs. Insurance 
Co., supra. Nor could the plaintiff have set up the policy, or 
claimed loss thereunder, had it not already been a party for 
whose benefit the policy was intended. It was not the pur- 
pose of this declaration by Crenshaw to assign or devolve his 
interest in the policy to the plaintiff; but one of the conditions 
of the policy was that if Crenshaw conveyed away his interest 
to any person, without the consent of the company, the whole 
policy would be void. To escape this, he gave notice to the 
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company that he had conveyed away his interest under the 
policy to the plaintiff. The company assented to this, and the 
avoidance of the policy was prevented. But this gave no new 
right to the plaintiff. It was already protected to the extent 
of its interest, and this only declared what the extent of its in- 
terest is. 

It is said, also, that the question is, can the action which was 
begun in the State court, be removed into this court? That it 
may be that the plaintiff could have brought his action in a 
different character and form, but that it has selected to bring 
it in its character as assignee and upon assignment. So the 
action in that form cannot be removed. 

In code pleading the complaint confines itself to the facts of 
the case. The court draws all conclusions of law established 
by them. In the present case, the complaint, with its ex- 
hibit, showed that the original policy was taken out in the 
nameof Crenshaw, for the joint indemnity of himself and of the 
Virginia-Carolina Chemical Company, as interest may appear. 
It discloses that at that time Crenshaw, perhaps, may have 
had some interest, was owner in whole or in part of the prop- 
erty covered by the insurance, and so might have been entitled 
to indemnity against the risks insured. But a short time af- 
terwards, by indorsement on the policy, Crenshaw disclaimed 
all interest in the property, and declared that the chemical 
company was wholly interested therein, by reason of which he 
ceased to have any further interest in the policy, and his right 
to indemnity did not exist. Thenceforward the only person re- 
maining insured was the chemical company. And this is dis- 
tinctly recognized by the insurer, and thereupon the insurer 
promised to pay the whole indemnity, in case of loss, to the 
chemical company. The conclusion of law drawn from these 
facts is that the chemical company had a policy of insurance 
inuring wholly to it, with a promise made to it alone to pay it 
the whole indemnity, which promise is the cause of action. 
Calling it an assignment of the previous contract does not 
make it so, in face of the authorities quoted. I am of the opin- 
ion that the action is upon the promise by the defendant to pay 
the plaintiff the loss it suffered; that this is an original prom- 
ise under a policy of insurance; that the assignment by Cren- 
shaw, if any such assignment of the policies was made, carries 
nothing, for, not being in a position to suffer loss, he could not 
secure indemnity from loss to the chemical company; that the 
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action, therefore, is not by an assignee, as such, but by an 
original contractor, dealing directly with the defendant; and 
that the case does not come within the exceptions of the re- 
moval statute. The motion to remand is refused in each case. 


COURT OF APPEALS OF KENTUCKY. 


MANHATTAN LIFE INS. CO. 
vs. 


SAVAGE’S ADM’R.* 


Two policies of insurance were issued by defendant company to S. at the same 
time, and for the first premium on each policy he executed a separate 
note, which stipulated that, if not paid at maturity, the policy should 
be void, each policy also stipulating that, if any premium should not be 
paid when due, the policy should be void. The notes being due June 
30th, on the 20th of June defendant’s agert, to whom the notes had been 
sent for collection, wrote S. a letter, telling him they would be due on 
the 30th, and advising him to pay if he could ‘‘only pay as much as one- 
half of one of the notes,” and saying further: ‘I can hold the other 
half for you for three or four months longer, and can send the other note 
in for cancellation. I hope you may be able to carry at least one of your 
policies. Don't send them to me. Keep them, whether you pay for them 
or not.” No part of either note being paid at maturity, both notes were 
sent by the agent to the company’s office, and there marked ‘“ Canceled,” 
and the policies marked ‘‘ Lapsed” on the books of the company. S. died 
August 16th, without having offered to pay any part of either note. 
Held, that there was no extension of the time of payment, and no waiver 
of the forfeiture. 


As each policy and each note provided for a forfeiture for nonpayment of the 
note or any premium, it was not necessary for the company, to effect a 
forfeiture, to notify insured that his policy had lapsed. 


Neither the fact that the company retained the notes nor the fact that insured 
retained the policies amounted to a waiver of the forfeiture, the insured 
having the right to a reinstatement of the insurance upon certain con- 
ditions, and the company therefore having no right to demand a return 
of the policies. 


The agent’s letter not being reasonably susceptible of the construction that 
it was an extension of the time of payment, the fact that insured so con- 
strued it does not prevent a forfeiture. 


Appeal from Circuit Court, Bourbon County. 


C. M. Tuomas and Humpnrey, Burnerr & Humpurey, for Appellant. 
Emmett M. Dickson, fur Appellee. 
O’Rear, J. 
Robert B. Savage, now deceased, made application to appel- 
lant for two policies of insurance upon his life for $1,000 each, 


* Decision rendered, May 29, 1901. From Southwestern Reporter. 
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and on the 16th day of April, 1898, these policies were issued. 
They were payable to his personal representative upon satis- 
factory proof of the death of the insured during the continu- 
ance of the policy. It provided for the payment annually, in 
advance, of $26.60 premiums. The insured died August 16, 
1898, from an illness of typhoid fever, contracted about July 
6th previous. The first premiums upon these policies were 
neither paid, but instead the insured executed to appellant his 
notes, of which the following is one:—- 


$26.60. New York, March 30, 1898. Three months after 
date, for value received, I promise to pay to the Manhattan 
Life Insurance Company of New York, or order, twenty-six 
dollars and sixty cents, with interest, at 66 Broadway. This 
note is given on account of premium on policy No. 110,348, 
dated March 30, 1898, issued by said company, and, if this 
note be not paid at maturity, said policy shall be void. 
[Signed] Robert Bruce Savage. 


Thereupon the agent of appellant company executed to the 
assured a receipt, as follows:— 


Millersburg, Ky., March 29, 1898. Received from Robert 
Bruce Savage, fifty-three dollars and twenty cents, deposit 
upon the application for insurance in the Manhattan Life 
Insurance Company, of New York, on the life of Robert B. 
Savage, of Millersburg, Ky., dated March 29, 1898, which 
shall be applied on account of the payment of the first pre- 
mium, provided that the application be accepted by the 
Manhattan Life Insurance Company, and a policy issued in 
accordance therewith; otherwise, said sum shall be re- 
turned by me to the applicant. Agents are not authorized 
to issue this receipt at any time except at the time of the 
examination by the company’s medical examiner. [Signed] 
Ralph R. Wilson, Agent. 

This receipt seems to have been executed upon the delivery 
of the notes, but it is shown, as a matter of fact, that no money 
was paid there upon the execution of the receipt, or at any 
other time. These notes matured the 30th of June, 1898. On 
the 16th of June, 1898, it is shown that appellant’s general 
agent at Cincinnati, having in charge the transactions includ- 
ing these policies, addressed to the decedent the following 
communication, which was sent by mail:— 

Cincinnati, Ohio, June 16th, 1898. Robert B. Savage, 
Esq., Millersburg, Ky. Dear Sir—The premium notes on 
your policies No. 110,348 and 9 will be due on the 30th day 
of June, 1898. We will send your notes for collection to R. 
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R. Wilson, S. A. Please give the same prompt attention, as 
it is.essential to the validity of your insurance. Yours re- 
spectfully, Henry J. Powell, General Agent. Please notify 
us of any change of address. 

The R. R. Wilson referred to in the above communication 
appears to have been the agent of appellant who procured 
these insurances to be written, and who was its local repre- 
sentative within the territory where the insured lived. It ap- 
pears that on or about the 20th of June, 1898, the agent, Wil- 
son, wrote to decedent the following letter:— 

Robert B. Savage, Millersburg, Ky. Dear Robert-—Your 
note will be due on the 30th of this month, and, if at all pos- 
sible for you to pay same, it would be advisable, if you can 
only pay as much as one-half of one of the notes. I can hold 
the other half for vou for three or four months longer, and 
can send the other note in for cancellation. I hope you may 
be able to carry at least one of your policies. Don’t send 
them tome. Keep them, whether you pay for them or not. 
Give my regards to all of my friends. Hope you are, by this 
time, engaged in some paying occupation. Trusting you 
may be able to hold one of your policies, if not, I am sure I 
have no ill feeling towards you on that account, I remain, 
your Ralph. 

It is claimed by appellant that a few days after this letter 
was sent it was replied to by decedent, in which he expressed 
his sorrow at his inability to meet his notes, but that he would 
have to let the policies go. If such a letter was written, it was 
destroyed before Savage’s death. However, instead of making 
any payments upon either of the notes, they were suffered to 
remain unpaid; and on the Ist day of July, according, as it 
seems, to the rules and custom of appellant company, its agent 
made out and mailed his regular monthly report, including 
Savage’s two notes for cancellation. The original books of 
entry of the Cincinnati office of appellant, which had control 
of the agency through which this insurance was effected, were 
produced in court, and the original entries admitted in evi- 
dence. They show that the policies above named were 
marked in the company’s books with a capital “ L,” which was 
explained to mean “ Lapsed.” The notes show that they were 
marked “ Canceled.” Thereafter it appears that no demand 
was made on the insured for payment of anything on either of 
these notes, but they were both retained by the company, it 
says, for the purpose of preserving the evidence that the notes 
were unpaid, and, as a further reason, that, under the policies 
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of insurance, the insured had the right within a certain time, 
upon furnishing a certificate of his good health, and the pay- 
ment of these notes and interest at 5 per cent per annum, and 
other premiums due, to be reinstated. The insured is not 
shown to have taken any steps looking to the payment of 
either of the notes, or that he applied for the reinstatement of 
his policies. The policies of insurance contained these provi- 
sions :—- 

In consideration of the application for this policy, and the 
statements and covenants therein contained, which are a 
part of this contract, and of the annual premium of twenty- 
six dollars and sixty cents, to be paid in advance to the com- 
pany at its office in the city of New York on the delivery of 
this policy, and thereafter on the thirtieth day of March in 
every year, etc. 

Indorsed upon the policy was the following statement :— 

First. If any statement made in the application be in any 
respect untrue, or if any premium be not paid when due, this 
policy shall be void, ete. 

Also:— 

Fourth. Any indebtedness to the company, together with 
the balance, if any, of the current year’s premium, will be 
deducted in any settlement of this policy. 

Appellee, as administrator of the insured, brought this 
action upon both the policies named. The answer of appellant 
admitted that Savage was insured up to the 380th of June, 
1898, when the premium notes matured, but relied upon their 
nonpayment as working a forfeiture of the contract of insur- 
ance. Appellee, on the contrary, relied upon the letter of 
June 20, 1898, as amounting to a waiver of the provision for 
forfeiture, and as providing for an indefinite extension of the 
time in which the insured might pay the one-half of one of the 
notes; the other half to be paid within three or four months 
thereafter, and thereby continue the first policy in full effect. 
The trial court, in giving this construction to the letter men- 
tioned, instructed the jury that it “ was and is a waiver of the 
right of defendant to forfeit both of the policies sued on 
herein, and that it was an offer of the defendant to the de- 
ceased, Savage, on the part of the defendant, to extend the 
time of the payment of one-half of one of said notes for a 
period of three months from the date of the writing of said 
letter, and the other half of said note was, by the terms of said 
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letter, to be paid within a reasonable time after the date of 
said letter, and within a reasonable time after the maturity of 
said note.” It will thus be seen that the court construed the 
writing of June 20, 1898, as extending the waiver of forfeiture 
by appellant for nonpayment of premiums beyond the date of 
the maturity of the notes. This, we think, was an erroneous 
construction of the paper. That letter merely proposed to the 
insured that he should keep up one of the policies at least, and 
advised that he do so by paying one-half of the note due June 
30th, in which event the agent proposed to carry the other 
half of that premium for three or four months longer. It was 
clearly the intention of the writer of the letter that the condi- 
tion precedent to the continuation of the policy was the pay- 
ment by the insured of at least one-half the premium note at 
the date of its maturity. Having failed to pay it, the policy 
lapsed. The retention of the notes by appellant, as explained 
by it, was in no wise inconsistent with its intention to treat 
the policy as void: Insurance Co. vs. Pentecost (Ky.); Insur- 
ance Co. vs. Duvall (Ky.); Insurance Co. vs. Myers (Ky.). 
The other questions presented in his brief by appellee are 
too thoroughly settled to justify argument. That is, the com- 
pany is not required to notify the insured that his policy had 
lapsed, when both his policy and the unpaid premium note ex- 
pressly provide for such result in case of nonpayment of the 
note or any premium. That the assured misconstrued the ef- 
fect of the note of June 20th, from the agent, Wilson, and re- 
lied on such misconstruction, is not sufficient to extend the 
waiver of forfeiture. The insurer must have intended such 
result, or the paper itself must be reasonably susceptible of 
such construction, before the assured would be entitled to 
take the risk of assuming that further extension was granted 
him. That the insurer retained the notes, as explained by it, 
and that the assured retained the policies, cannot be held alone 
to amount to a waiver of the forfeiture. The company had no 
legal right to demand a return of the policies, as the assured 
had the right, upon the condition above stated, to demand a 
reinstatement of his insurance under them; and appellant had 
the right to retain the notes, marking them “ Canceled,” as 
evidence of their nonpayment, for which its liability upon the 
policy was avoided. Thereafter “all appellant had to do was 
to remain silent or inactive in the matter.” (Duvall Case [Ky.], 
46S. W., 518), and “act consistently with its claim of forfei- 
Vou. XXX.-51. 
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ture of the insurance:’ Moreland vs. Insurance Co. (Ky.), 46 
S. W., 516. Under the facts shown in this record, the court 
should have given the peremptory instruction asked for by ap- 
pellant. The judgment is reversed, and cause remanded for 
proceedings consistent herewith. 


_—————— 


SUPREME COURT OF MINNESOTA. 


AMES-BROOKS CO. 
v8. 
ZETNA INS. CO.* 
In an action for damages for the breach of an alleged contract to insure the 
plaintitf’s grain cargoes at stipulated rates, held :— 
The contract is not void because uncertain in its essential terms. 


The mutual promises of the parties are a sufficient consideration to support 
the contract, distinguishing Bailey vs. Austrian, 19 Minn., 535 (Gil. 465), 
and similar cases 


The evidence tends to establish the making of a valid contract to insure as 
alleged; hence the trial court erred in dismissing the action. 


Appeal from District Court, St. Louis County. 


J. L. Wasupurn and W. D. Batrey, for Appellant. 

Bitison, Conapon & Dickinson and Quares, Spence & QvuaRLEs, 
For Respondents. 

Srart, C. J. 

This action was brought to recover damages for the breach 
of an alleged contract on behalf of the defendant to insure at 
stipulated rates plaintiff's grain cargoes on the Great Lakes 
for the shipping season of 1899. At the close of the plain- 
tiff’s evidence, the trial court, on motion of defendants, dis- 
missed the action as to all of the defendants, and the plain- 
tiff appealed from an order denying its motion for a new trial. 
Evidence was given on the trial, which, taking, as we must 
do, the most favorable view of it for the plaintiff, tends, in 
connection with the admissions in the pleadings, to show 
these facts: That the plaintiff, a corporation, has been en- 
gaged for many years at Duluth in the business of receiving 
and shipping grain by water from the port of Duluth to Buf- 
falo and lower lake ports. Its business was an old and well- 
established one, and as an incident thereto it was necessary 
for it to, and it did, secure a large amount of marine insurance 


* Decision rendered, May 31,1901. Syllabus by the Court. 
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on its grain cargoes during each season of navigation. The 
defendants are twelve insurance companies, and during the 
years 1898 and 1899 did business as a voluntary association or 
syndicate under what is designated in the record as the * joint 
cargo certificate ” plan, whereby each member issued to the 
agent of the syndicate at Duluth an open policy, with loss, if 
any, payable as interest might appear. These policies were 
retained by the agent, who issued to the insured a cargo cer- 
tificate on each shipment, containing the name of the insurer 
and a statement of the amount insured, the property insured 
and its value, the name of the vessel in which it was shipped, 
its port of destination, and the percentage of the loss, if any, 
which should be paid by each member of the syndicate. Dur- 
ing the years named, and prior years, Capt. A. B. Wolvin rep- 
resented the syndicate at Duluth, and Capt. David Vance, of 
Milwaukee, the general agent of one or more of the members 
of the syndicate, and a member of the governing committee 
thereof, was accustomed to come to Duluth about the close of 
each season, and arrange with the plaintiff for its marine in- 
surance for the then coming season. In the fall of 1897 he 
came to Duluth, and, purporting to act for the syndicate, 
entered into a contract on its behalf with the plaintiff to the 
effect that the syndicate should have the plaintiff's insurance 
for the season of 1898, and that the rates therefor should be 
as low as any other insurers would carry it. Upon this agree- 
ment the insurance business of 1898 was carried on between 
the plaintiff and the syndicate, which wrote the plaintiff's in- 
surance for that season, pursuant to the contract, at rates 
agreed upon in the spring, before the opening of navigation. 
In the fall of 1898 Capt. Vance came to Duluth, and, purport- 
ing to act for the syndicate, entered into a contract with 
plaintiff that the insurance business of the latter for the sea- 
son of 1899 for Buffalo and lower lake ports should be given 
to the syndicate, and that the latter should write it at the 
same rates as in 1898. Early in the year 1899 the rates for 
marine insurance were raised by tlt agreement of the com- 
peting insurance syndicates, and the defendants, by Capt. 
Vance, refused to carry the plaintiff's insurance for 1899 upon 
the alleged agreement to do so for the rates and in accordance 
‘with the terms of the contract for 1898. After some dispute 
and negotiations between them as to the alleged contract to 
carry the insurance at the 1898 rates, an arrangement’ was 
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made between the plaintiff and the defendants, represented 
by Capt. Vance, that the defendants should carry the insur- 
ance for 1899 at the increased rate, less a sum equal to the 
local agent’s commission, but without prejudice to plaintiff's 
claim for damages for a breach of the alleged agreement to 
insure for the 1898 rate. The increase in rates for 1899 over 
those of 1898, which the plaintiff paid, was at least $9,000. 
No claim is made that rates paid by the plaintiff for the year 
1899 were not as low as those charged that year by any other 
companies or syndicates. It is not entirely clear from the 
evidence whether the contract made between the parties in 
the fall of 1898, for the business of 1899, was as we have stated 
it, or simply to the effect that the syndicate should have the 
business for that year, and that the rates should be as low as 
any other companies would carry it; that is, substantially the 
same contract as was made in the fall of 1897 for the business 
of 1898. Of course, if the latter was the contract, the plaintiff 
would have no cause of action. But there was evidence tend- 
ing to show the former was the contract which the parties 
made, and not the latter. The final testimony of the presi- 
dent of the plaintiff, who represented it in the negotiations as 
to the contract, was this: “Q. What did he (Capt. Vance) 
say as to the rates at which he would carry you for the sue- 
ceeding year? A. The rates at the same in 1899 as in 189s. 
Q. That is what he said? A. That is what he said. Q. What 
did you say as to whether he could have the business? <A. I 
told him he could have the business; and that I was very 
glad, indeed, to settle, because we had propositions leading 
up to a contract with other parties on the same basis, and I 
wanted to continue with Capt. Wolvin. Q. Had you had any 
offer to carry the insurance for the succeeding year? <A. Yes. 
Q. From any other parties? A. Yes, sir. Q. And at what 
rate with relation to 1898? A. The same rate.” 

1. The first reason urged by the defendants why this action 
was properly dismissed is that the alleged agreement was 80 
incomplete and uncertain in its essential terms that it did not 
constitute a valid contract. If an alleged contract is so un- 
certain as to any of its essential terms that it cannot be car- 
ried into effect without new and additional stipulations 
between the parties, it is not a valid agreement. Counsel for 
defendants, in an exhaustive brief, urge the proposition that 
the contract which is made the basis for the plaintiff's dam- 
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ages in this case, falls within this rule. The difficulty, how- 
ever, with this claim is that this is not an action upon a 
contract of insurance—that is, a contract of indemnity 
against the loss of plaintiff’s cargoes ——as the argument of 
counsel seems to assume. On the contrary, it is an action for 
the breach of an alleged contract to carry—that is, write—all 
of the plaintiff's insurance for the year 1899 in the same way 
and at the same rates as the defendants carried such insur- 
ance for the year 1898. In considering this question whether 
such a contract is sufficiently definite to be effective, a proper 
administration of justice will not permit us to be oversubtle, 
but we must interpret the contract from the standpoint of the 
practical business men who made it, which was the contract 
of 1898, and the established course of business between them. 
So construing the alleged contract, we hold it to be suffi- 
ciently definite in its terms to support an action for damages 
for its breach. The property to be insured was definite, for 
it was all of the plaintiff’s cargoes of grain to Buffalo and the 
lower lake ports during the season of 1899. The amount of 
the premiums was ascertainable without any further con- 
tract, for they were to be based on the rates and the classifi- 
cations of the vessels carrying the cargoes as determined by 
the contract of 1898 and its execution, and the amount of in- 
surance on each cargo would be determined in the same man- 
ner. If the defendants made the contract to issue the insur- 
ance to the plaintiff, as claimed, it is immaterial whether there 
Was any agreement as to the percentage of the loss, if any, 
each defendant should pay between themselves; for, in the 
absence of such a stipulation, they would be jointly liable to 
the plaintiff for the whole amount of the loss. 

2. It is also urged by defendant that the alleged contract 
was void, because there was no mutuality of obligation, in 
that the plaintiff did not bind itself to have any cargoes to be 
insured, and was at liberty, if it did have any, to insure them 
or not, as it pleased. If this be the correct interpretation of 
the supposed contract, it was not binding upon either party: 
Bailey vs. Austrian, 19 Minn., 535 (Gil., 465); Tarbox vs. Got- 
zian, 20 Minn., 139 (Gil., 122); Stensgaard vs. Smith, 43 Minn., 
11. In the cases cited there was no mutuality of obligation, 
for the promises were all on one side. In this respect they 
are distinguishable from this case, where the plaintiff was en- 
gaged in an established business, of which the insurance of its 
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‘argoes was a part; and the plaintiff, as the evidence tends to 
show, absolutely promised the defendants that they should 
have such insurance for the year 1899 on all of its cargoes to 
Buffalo and the lower lake ports, and they, in turn, promised 
to write the insurance upon the terms of the 1898 contract. 
This presupposes the continuance of the plaintiff in the busi- 
ness for the vear 1899, and included by necessary intendment 
a promise on its part not to give such insurance to any other 
party. This was a sufficient consideration for the defendant’s 
promise: Mill Co. vs. GGoodnow, 40 Minn., 497; McMullan vs. 
Dickinsen Co., 63 Minn., 405; National Furnace Co. vs. Key- 
stone Mfg. Co., 110 [11., 427; Hickey vs. O’Brierr (Mich.). 

3. It is further claimed that the action was rightly dis- 
missed, because there was no evidence that Capt. Vance was 
the agent of the defendants, and authorized to make the 
agreement on their behalf. He was the general agent of at 
least two of the defendants, and prima facie authorized to rep- 
resent them in making the contract. The plaintiff would be 
entitled to recover against any of the defendants that made 
the contract: Gen. St. 1894, § 5412. But we hold that there 
was evidence for the consideration of the jury upon the claim 
of the plaintiff that Capt. Vance was the duly-authorized 
agent of all of the defendants. The evidence tends to show 
that they clothed him with apparent authority to act for them 
in making the contract. It tends to show that he had pre- 
viously assumed to act for them in a similar transaction, and 
that the contract made by him on their behalf was carried out 
by them. <A single act of an assumed agent, and a clear 
recognition of his authority by his principal, may be sufficient 
to prove his authority in other similar cases. 

4. It follows that the evidence offered on the trial by the 
plaintiff was sufficient to take the case to the jury, and we 
hold that the trial court erred in dismissing the action, and 
that for this error a new trial must be granted. With refer- 
ence to such trial, it is proper to add that it was also error for 
the court to refuse to allow the plaintiff to call Capt. Vance 
for cross-examination under the statute. It is true that his 
agency could net be proved by his admissions, but the plain- 
tiff was entitled to so call and examine him with reference to 
his general acts and dealings in the business of the defendants 
in transactions similar to the one in question. 

Order reversed, and a new trial granted. 
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SUPREME COURT OF RHODE ISLAND. 


MURRAY 
vs. 
STATE MUT. LIFE INS. CO.* 
A policy clause providing that it shall be incontestable after two years does 
not permit the company, after the expiration of that time, to plead fraud- 
ulent answers in the application as a bar to recovery, on the ground that 


the clause in such case is void as condoning fraud and against public pol- 
icy. It merely fixes a limit on the time for establishing fraud. 


Hueu J. Carrott and Irvine Cuampiin, for Pla‘ntiff. 
Epwarp D. Bassett, fur Defendant. 


Tiruineuast, J. 


This action was brought to recover the amounts claimed to 


be due on two life insurance policies issued on the same date. 
The plaintiff sets up in his declaration that the policies were, 
by their terms, incontestable after two years from the date of 
their issue, and that more than two years had elapsed between 
the date of their issue and the death of the insured. The de- 
fendant has filed several pleas in bar to the effect that certain 
false and fraudulent answers were made by the insured in the 
applications. The plaintiff has demurred to these pleas, and 
the case is before us on that demurrer. The * incontestable ” 
clause in each of the policies reads as follows :— 

This policy shall be incontestable after two years from the 
date of its issue, provided the premiums are paid as agreed. 
The only question raised by the demurrer is whether the de- 

fendant can be permitted to set up the defense which it has 
interposed. Counsel for defendant insists that it can, on the 
broad ‘and familiar ground that fraud vitiates all contracts; 
and that courts will always refuse to lend their aid in enfore- 
ing contracts tainted with fraud, no matter what the agree- 
ments or stipulations of the parties may be. As to the cor- 
rectness of the general proposition of law that fraud vitiates 
all contracts, there can be no doubt. “ But, while fraud is ob- 
noxious, and should be held to vitiate all contracts tainted 
thereby, courts should exercise care that fraud and imposition 
should not be successful in annulling a contract which pro- 
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vides, in effect, that, if cause be not found and charged within 
a reasonable and specific time, establishing the invalidity 
thereof, it should thereafter be treated as valid.” The stipu- 
lation in the contract sued on is that * this policy shall be in- 
contestable after two vears from the date of its issue, provided 
the premiums are paid as agreed.” This is not an absolute 
stipulation to waive all defenses and to condone fraud. “On 
the contrary,” as said by the court in Wright vs. Association 
(1IN N. Y., 237), “it recognizes fraud and all other defenses, 
but it provides ample time and opportunity within which they 
may be, but bevond which they may not be, established.” * It 
is in the nature of, and serves a similar purpose as statutes of 
limitations and repose, the wisdom of which is apparent to all 
reasonable minds.” That the parties to a contract may stipu- 
late for a shorter period of limitation than that provided by 
law as to all matters which might. in the absence of such stipu- 
lation, be set up in avoidance of the contract, would seem to 
be entirely reasonable; and such is the well-settled rule of 
law. Such an agreement is neither expressly nor impliedly pro- 
hibited by our statutes of limitations, and is consistent with 
the policy upon which statutes of limitations are founded: 
Wilkinson vs. Insurance Co., 72 N. Y., 499. The practical, and 
evidently the intended, effect of the stipulation in question, 
was to create a short statute of limitations in favor of the in- 
sured, within which limited period the insurer must, if ever, 
test the validity of the policy. It has repeatedly been held 
that an agreement limiting the time within which an action 
may be brought upon a policy of insurance is not against pub- 
lic policy, and may be enforced, though less than the usual 
time imposed by law has been fixed: 2 May, Ins. (4th Ed., 
§ 478), and cases cited in note; 11 Am. & Eng. Enc. Law, 349, 
350. And, as said by the court in Clement vs. Insurance Co. 
(101 Tenn., 28), “ if this be so, it is difficult to see why a similar 
limitation upon the right of the insurer to contest should be 
against public policy, and why it should not be enforced by 
the courts.” That the company holds out the special provi- 
sion in question as an inducement to people to insure, and also 
that it is very effectual in accomplishing that object, no one 
can, for'a moment, doubt. It clearly gives every one to under- 
stand that, no matter what mistakes may be made in the an- 
swers to the numerous questions propounded in the applica- 
tion, which answers are declared therein to be warranties, no 
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advantage can be taken thereof by the company after the ex- 
piration of the time limited in the agreement; that his rights 
under the policy and the rights of those in whose favor it is 
drawn will then become absolute; and that the beneficiary, 
after the death of the insured, and perhaps long after the 
death of all those who knew the facts relating to the transace- 
tion, will not be forced into a lawsuit to determine whether 
the policy ever had any legal force or validity. The insertion 
of said clause in the policy of the company is virtually saying 
to the insured: ‘* We will take two years in which to ascer- 
tain whether your representations are false or not, and 
‘whether you have been guilty of any fraud in obtaining the 
policy; and if, within that period, we cannot detect any such 
falsity or fraud, we will obligate ourselves to make no further 
inquiry, and to make no defense on account of them.” To hold 
the company bound by such an undertaking is not to violate 
any rule of public policy, but is simply to compel it to fulfill its 
plain and deliberately assumed obligation. In Insurance Co. 
vs. Robinson (104 Ga., 256) the law is very satisfactorily stated 
in the following language: ‘ Where parties enter into a con- 
tract which, from its nature, affords an opportunity to one 
party to perpetrate a fraud upon another, and it is stipulated 
therein that the party who is liable to be defrauded shall have 
a specified time in which to make inquiry as to the acts and 
conduct of the other party, he is on notice, by the very terms of 
the contract itself, that fraud may be involved in it, and the 
duty is upon him to commence at once an investigation into 
the acts, conduct, and representations of the other party; and 
if the time fixed is such that the information which would 
show that the fraud had been perpetrated could have been, by 
the exercise of ordinary diligence, obtained, then the parties 
are bound by their contract as to time, and after the lapse of 
that time fraud is no longer a defense. This does not violate 
in any way the well-settled principle that fraud is to be ab- 
horred, vitiates everything it touches, and the person guilty of 
it is not to be countenanced in any way by the courts. While 
all this is true, it is equally well settled that a contract which 
has for its foundation a willful fraud may become vitalized and 
enforceable by the negligence of the party who was the victim 
of the fraud.” An examination of the reported cases bearing 
upon the question at issue, from that of Wood vs. Dwarris (11 
Exch., 493, decided in 1856), which appears to be the earliest 
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one, down to the present time, shows that there is a practical 
unanimity of opinion in the courts in support of the position 
taken by the plaintiff in this case; and, as the law as declared 
in said cases meets with our entire approval, there is no occa 
sion for a further discussion of the question involved. See 
Wright vs. Association. 43 Hun, 61; Patterson vs. Insurance 
Co.. 100 Wis., 118; Clement vs. Insurance Co., 101 Tenn., 22; 
Kline vs. Association, 111 Ind., 462; Mareck vs. Association, 
62 Minn., 39. The cases of Holland vs. Chosen Friends (54 N. 
J. Law, 490), and Ritter vs. Insurance Co. (169 U.S., 139), relied 
on by defendant’s counsel, were decided on facts so materially 
different from those which are presented in the case before us, 
that they do not have much bearing thereon, In the former 
case the court found that the agreement under which it was 
claimed that the defendant was precluded from setting up the 
defense of fraud was not sufficiently clear and unambiguous to 
warrant the finding contended for by plaintiff, and hence the 
court was not called upon to decide as to the effect of such a 
clause as is presented in the case at bar, which is plain and 
unambiguous, and clearly means, and was undoubtedly in- 
tended to mean, that no defense whatever should be inter- 
posed by the company after two years, the premiums being 
paid according to contract during that time. In the latter 
case the court held that the suicide of the insured while in his 
sound mind avoided the policy, notwithstanding the stipula- 
tion therein that “after two years from the date of the policy 
the only conditions that should be binding on the holder of the 
policy were that * he shall pay the premiums at the time and 
place, and in the manner stipulated in the policy, and that the 
requirements of the company as to age and military or naval 
service in time of war shall be observed; that in all other 
respects, if the policy matured after the expiration of two 
years, the payment of the sum insured should not be disputed; 
and that the party whose life was insured should always wear 
a suitable truss.” The court said: “ These provisions of the 
contract tend to show that the death referred to in the policy 
was a death occurring in the ordinary course of the life of the 
assured, and not by his own violent act, designed to bring 
about that event.” What the effect of the suicide of the in- 
sured would be on a policy like those here involved, we are not 
called upon to decide. Demurrer sustained, and case re- 
manded for trial on the merits. 





Osborne vs. Phenix Ins. Co. 


SUPREME COURT OF UTAH. 


OSBORNE ) 


vs. 
PHENIX INS. wai 


The purpose of a clause in an insurance policy that ‘‘ the company shall not 
be liable beyond the actual cash value of the property at the time the 
loss or damage occurs” is to prevent a recovery of damages beyond the 
prescribed limitation. It does not limit the right of the plaintiff to prove 
and recover damages in an amount less than the actual cash value of the 
goods destroyed or injured; and, while actual cash value at date of loss 
is the limit of recovery, it is not one of the constituent elements of a 
cause of action on the policy, and need not be alleged in the complaint. 


Where, at the time an insurance policy is issued, the agent who acts for the 
company is informed of the existence of another policy on the property, 
the company is thereafter estopped from denying liability on its policy, 
notwithstanding its provisions relating to other policies, on the ground 
that there was another policy on the property at the time the one in 
question was issued. 

Where an instruction given, and not objected to, substantially covers the 
ground of an instruction asked and refused, and is really more favorable 
than the instruction refused, the refusal of such instruction is not error. 


Appeal from District Court, Salt Lake County. 


Morse & Wurrremorg, for Appellant. 
Epwarp McGurriy, for Respondent. 
Baskin, J. 

This is an action to recover, on a fire insurance policy, for 
loss sustained from the destruction by fire of the property in- 
sured. The defendant demurred to the complaint on the 
ground that it does not state facts sufficient to constitute a 
cause of action. The defendant also objected, on the same 
ground, to the introduction by plaintiff of any testimony, and 
also raised the same question on instructions requested by it. 
These objections to the complaint were overruled by the trial 
court. The jury returned a verdict in favor of the plaintiff 
for $500, and a judgment for that sum, and for costs, was ren- 
dered against the defendant. The insurance policy, as an ex- 
hibit, was attached to, and made a part of, the complaint, and 
contains the following provisions; to wit:— 

This company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage oc- 
curs; 

* Decision rendered, April 23, 1901. Syllabus by the Court. 
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And that 

This entire policy, unless otherwise provided by agreement 

indorsed hereon or added hereto, shall be void if the insured 

now has, or shall hereafter make or procure, any other con- 
tract of insurance, whether valid or not, on property coy- 
ered, in whole or in part, by this policy. 

The complaint fails to allege in specific terms what the cash 
value of the property was at the time it was destroyed, but 
states that it consisted of household furniture, beds, bedding, 
carpets, family pictures and paintings, silver-plated ware, a 
piano. family stores and supplies, etc., and alleges that by 
their destruction the plaintiff sustained a loss of an amount 
exceeding $1,400. The complaint also alleges “ that, at the 
time of the issuance of the said policy of insurance as herein 
recited, the plaintiff procured and had other and additional 
insurance covering the said property, and of which fact the 
defendant then had actual and due notice. Then on; to wit, 
May, 1899, the defendant denied all liability to the plaintiff in 
virtue of the terms and provisions of the said policy of insur- 
ance, stating as a reason for such denial the fact that the 
plaintiff had other and additional insurance upon the said 
property, and refused, and still refuses, to pay the plaintiff 
the said sum of $700, or any portion thereof.” 

This contention of the appellant is based upon two grounds; 
to wit: (1) The failure of the complaint to allege the cash 
value of the insured property at the time it was destroyed; 
and (2) that it appears from the complaint that at the time 
said policy was obtuined there was another policy covering 
the same property, which the complaint fails to allege was in 
accordance with the terms of the policy involved in this case 
agreed to, and the agreement indorsed thereon. 

In respect to the first ground: The purpose of the clause 
in the policy that the “ company shall not be liable beyond 
the actual cash value of the property at the time the loss or 
damage occurs ” is to prevent a recovery of damages beyond 
the prescribed limitation. Its only legal effect is to exclude 
the evidence, and prevent the recovery of any damages which 
might occur by fire, other than that measured by the cash 
value of the property destroyed or injured. It does not limit 
the right of the plaintiff to prove and recover damages in 
amount less than the actual cash value of the goods destroyed 
or injured. Therefore, while the actual cash value at the time 
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of the loss is the limit of the recovery, it is not one of the con- 
stituent elements of plaintiff's cause of action, and need not 
be alleged in the complaint: Hegard vs. Insurance Co. (Cal.). 
In that case the complaint failed to allege any value or cash 
value of the property in direct terms. The court, in its opin- 


ion, said: ‘The complaint, we think, contains all the neces- 
sary allegations, under the policy, as to value of property 
insured, and loss occasioned by its being burned. The fact 
that the policy declared the measure of recovery for loss sus- 
tained must be ‘ in no case greater than the actual damage to, 
or cash value of, the property at the time of the fire, only 
established a rule as to the proof necessary to be made in 
order to show the damage or loss sustained, and it was un- 
necessary to allege matters of evidence in the pleading. In 
the complaint the amounts of the losses upon the various 
kinds of property insured were stated separately, and demand 
for judgment for the aggregate sum of such losses was made, 
and that was sufficient for the purpose of informing the de- 
fendant how much, and on what account, the plaintiff claimed 
to recover against it: Boone, Code PL, § 18. The court found 
that the loss sustained by the plaintiff on account of the de- 
struction of his building by fire was $1,200, the amount it was 
insured for; and, more, it does not seem necessary that the 
learned judge should have gone further, and stated the evi- 
dential fact that its cash value, when so destroyed, was a cer- 
tain sum.” The case of Insurance Co. vs. Benton (87 Ind., 132 
is the only one cited by appellant’s counsel in support of their 
contention. In that case a demurrer to the complaint was in- 
terposed, which was overruled by the lower court. The Appel- 
late Court sustained the court below in overruling the demur- 
rer, and in the opinion said: “The cause stated in the demurrer 
is that the complaint does not state facts sufficient under 
which the following objections are urged against the com- 
plaint: (1) It does not aver that the property was, when in- 
sured, of the value represented in the application for insur- 
ance, (2) It is not averred that the appellee was the owner of, 
or had any interest in, the insured property at the time he 
applied for and obtained the insurance. (8) It is not averred 
that the appellee had an interest in, or was the owner of, the 
insured property at the time it was so destroyed.” It is true 
that the court incidentally said that “ the material averment 
is as to the value of the insured property that was destroyed 
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by fire at the time of its destruction.” It does not appear 
whether the value at that time was omitted in the complaint, 
nor did the demurrer raise that point. Notwithstanding the 
cause stated in the demurrer was that * the complaint did not 
state facts sufficient,” the overruling of the demurrer was sus- 
tained. Except this dictum, there is nothing in the case which 
tends to sustain appellant’s contention. 

In regard to the second ground, it is alleged in the complaint 
that, at the time the policy in this case was executed, the 
agent who acted for the company was informed that there was 
another policy on the property. If that were so, and the jury 
must have so found, the company is estopped from denying, 
notwithstanding the provisions of the policy respecting other 
policies, its liability, on the ground that there was another 
policy on the property at the time the one in question was 
issued: West vs. Insurance Soc., 10 Utah, 442-448; Hamilton 
vs. Insurance Co., 94 Mo., 353-360; Russel vs. Insurance Co., 
55 Mo., 585; Pelkington vs. Insurance Co., Id., 172; Insurance 
Co. vs. Lyons, 38 Tex., 253; May, Ins., § 370; Wood, Ins., 
$$ 382, 383; Ostr., Ins., § 243. The objections to the complaint 
are not tenable. 

The appellant contends that the motion for a nonsuit should 
have been granted on the ground that the evidence failed to 
show the cash value of the goods at the time of their destruc- 
tion or injury. Upon an examination of the evidence, we are 
of the opinion that the evidence in this respect was sufficient, 
and justified the verdict of the jury. 

The appellant also objects to the refusal of the court to give 
the following instruction requested by its attorneys; to wit: 
“ By the terms of the policy sued on in this action, it was 
stipulated and agreed that the Phenix Insurance Company 
should not be liable bevond the actual cash value of the prop- 
erty at the time any loss or damage occurs, and the burden of 
proving such actual cash value at said time is upon the plain- 
tiff, and, unless the plaintiff has shown by the evidence what 
such actual cash value of any such property was at the time 
of the fire, she cannot recover for the loss thereof.” The court 
gave the following instruction: “ By the terms of the policy 
sued on in this action, it was stipulated and agreed that the 
defendant should not be liable under said policy for a greater 
proportion of any loss, on the property described therein, than 
the amount therein insured should bear to the whole insur 
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ance, whether valid or not. And the court instructs you that 
in this action you cannot find a verdict for the plaintiff for a 
greater sum than is shown by the evidence to be the proportion 
of the loss sustained by the plaintitf, measured by the actual 
cash value of the property at the date of the fire, which the 
amount of this policy bears to the total amount of insurance 
on that property, and that the burden of showing the amount 
of such value, loss, and total insurance is upon the plaintiff.” 
No objection was made to this instruction. In view of the 
stipulation of the policy quoted by the court in said instruc- 
tion, and of the fact that there was a policy, other than the one 
in question, which covered the property, said instruction was 
properly given; and as no exception to the same was taken, 
and as it substantially covered the same ground as the one 
requested, and was more favorable to the defendant than the 
latter one, the request of the defendant was properly refused. 
This disposes of all of the objections presented by the appel- 
lant’s brief. It is ordered that the judgment of the court be- 
low be affirmed, and that the appellant pay the costs. 
Bartch, J., and Hart, D. J., concur. 


SUPREME COURT OF MINNESOTA. 


DE RAICHE 
vs. 
LIVERPOOL & LONDON & GLOBE INS. CO.* 
It is not necessary to the sufficiency of a statement or proof of loss given 
pursuant to the requirements of a Minnesota standard insurance policy 
that the same contain a specific demand or claim as to the amount of the 


loss. A substantial compliance with the terms of the policy in this 
respect is sufficient. 


Appeal from District Court, Ramsey County. 


Doveuas A. Fiske, for Appellant. 
Louts R. Franxet and H. R. Britt, Jr., for Respondent. 


Browy, J. 
This action was brought to recover upon an insurance policy 
issued by defendant to plaintiff upon and covering certain per- 





* Decision rendered, June 7, 1901. Syllabus by the Court. 
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sonal property. Plaintiff had judgment in the court below, 
and defendant appeals from an order denying a new trial. 

There is but one question in the case, and that with refer- 
ence to the sufficiency of the statement or proof of loss fur- 
nished by plaintiff after the tire. The policy is the Minnesota 
standard form, and on the subject of notice of loss provides as 
follows :— 

In case of any loss or damage under this policy, a state- 
nent in writing, signed and sworn to by the insured, shall 
be forthwith rendered to the company, setting forth the 
value of the property insured —except in case of total loss 
on the buildings, the value of said buildings need not be 
stated,—the interest of the insured therein, all other insur- 
ance thereon in detail, the purpose for which, and the per- 
sons by whom, the building insured, or containing the prop 
erty insured, was used, and the time at which, and the 
manner in which, the fire originated, so far as known to the 
insured, 

The policy also provides that in case of loss or damage by 
fire, the company shall, within sixty days after the receipt of 
the statement of loss, pay the amount for which it is liable, 
which amount, if not agreed upon by the parties, shall be as- 
certained by arbitration. The plaintiffs property was de- 
stroyed or damaged by fire on the 80th day of July, 1900. On 
the 4th of Angust following, plaintiff mailed to defendant a 
sworn statement specifying particularly the matters required 
by the provisions of the policy above quoted. The company 
received the statement in due course of mail, but never paid 
or offered to pay the amount of its liability, and at the expira- 
tion of sixty days this action followed. 

The contention of defendant is that the proof or statement 
of loss is insufficient for any purpose, because it does not 
specify the amount of plaintiff's damage. It is insisted that 
it should have contained a statement of the amount plaintiff 
claims the company was liable for, and that because of the 
omission of such statement the proof is insufficient, and gave 
no right of action on the policy. This contention is based 
upon the theory that. as the company has the right to have the 
amount of its liability determined by arbitration in case the 
parties do not agree upon that subject, unless the insured 
makes some specific claim against the company no controversy 
or dispute as to the amount can arise, and, therefore, the terms 
of the policy with reference to the arbitration become inopera- 
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tive and of no effect. The position cannot be sustained. As 
stated, the proof of loss is in literal compliance with the terms 
of the policy, contains every fact required to be stated therein, 
and can only be held insufficient by judicially reading into the 
terms of the policy a provision that the insured must, in addi- 
tion to the matters specially required to be stated, also make 
specific claim as to the amount of his loss. A substantial com- 
pliance with the terms of the policy with respect to the proof 
of loss is uniformly held sufficient: 18 Am. & Eng. Enc. Law, 
336. If the matters and information required to be stated and 
given therein are set out in substance and effect, the proof is 
sufficient. We have found no case requiring the insured to 
go beyond this, or to state and set forth any matters not 
specially provided for. So the full answer to defendant’s con- 
tention is found in the fact that the policy does not require 
proof of loss to contain a statement of the amount claimed by 
the insured. It is not a question to be reasoned out by an- 
alogy, but rather to be determined from reasonable interpre- 
tation of the policy. The fact that the presentation of a spe- 
cific claim by the insured would enable the company to refuse 
payment, if deemed excessive, and thus bring into operation 
the arbitration provisions of the policy, is no reason why the 
court should read into the contract a requirement not made a 
part thereof by the parties. The right to have the amount of 
the loss determined by arbitration is in no measure obstructed 
or prevented by the failure on the part of the insured to de- 
mand a specific sum. The company may, upon notice of the 
loss, investigate the fire, the extent of the damage and loss, 
and make such offer of settlement as it may deem fair and 
just; and, if the insured declines to accept the same, an arbi- 
tration may then be had. We need pursue the subject no 
further. The question is to be determined, as we have already 
noted, by the terms of the policy itself, and the insured can be 
required to do no more than therein conditioned. 
The order appealed from is affirmed. 


VoL. XXX.—52. 
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Supreme Court of North Carolina. 


SUPREME COURT OF NORTH CAROLINA. 


STRAUSS 
vs. 


MUTUAL RESERVE FUND LIFE ASS’N.* 


A mere general consent of a member that the constitution and by-laws of a 
mutual association may be changed does not authorize such changes as 
may destroy vested rights under an insurance contract by exacting an 
assessinent in excess of that authorized by the contract. 


It is not necessary in case of such violation of contract to resort to mandamus 
for reinstatement. The most practical remedy is a recovery of premiums 
paid with interest. 


On rehearing. 


W. W. Crark, for Plaintiff. 

HinspaLte & Lawrence, SHEPHERD & SHEPHERD, 2nd Sewet.t Tyna, 
for Defendant. 

Dovetas, J. 

This case is before us on a rehearing, being originally re- 
ported in 126 N. C., 971. We have again given it careful con 
sideration, and have been forced to the same conclusions an- 
nounced in our former opinion. It seems useless to again 
discuss the principles involved, as they are few and simple, as 
the case is viewed by us. The plaintiff had a contract of insur- 
ance with the defendant, which the latter seems to have vio 
lated in its most essential features, with the result of having 
destroved its value to the plaintiff. But it is said that the 
plaintiff made such contract of insurance with a mutual insur- 
ance association, of which he was a member, and by virtue of 
such membership; and that he is, therefore, bound by all such 
rules and regulations as may be thereafter lawfully adopted. 
“ Lawful adoption” may mean much or little. Rules may be 
adopted under the forms of law that might, nevertheless. be so 
unreasonable and inequitable as to be clearly beyond any pos- 
sible contemplation of law. In any event, such rules can 
never have any greater force than the law that authorizes their 
adoption; and, if this has the effect of impairing the obliga- 
tion of a contract, it is void by constitutional inhibition. But 
it is said that the plaintiff, upon entering the association, 


—— 


* Decision rendered, June 4, 1901. 
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agreed, expressly or impliedly, that changes might be made in 
its constitution and by-laws, and is bound thereby. We have 
no evidence that he agreed that such changes might be made 
as were made, and we have no idea that he ever intended to 
place it within the power of the association to break his con- 
tract at pleasure, or render it utterly valueless by subsequent 
stipulations or regulations adopted without his consent. A 
mere general consent that the constitution and by-laws may 
be amended applies only to such reasonable regulations as 
may be within the scope of its original design. We must 
again repeat what we said in our former opinion: ‘ Whatever 
may be the power of a mutual association to change its by- 
laws, such changes must always be in furtherance of the es- 
sential objects of its creation, and not destructive of vested 
rights.” 

It is urged by the defendant that, if the plaintiff is entitled 
to any relief, it is not by recovery of the premiums he has 
paid, but by mandamus for reinstatement. This remedy is 
not demanded by the plaintiff, nor does it seem practicable to 
us. It is true, we might issue the mandamus to a foreign cor- 
poration having its general offices in New York; but how to 
make such a mandamus effective is a different question, the 
solution of which is not at all clear to us. Moreover, in the 
present instance, the plaintiff, Strauss, is now dead. Much 
stress has been laid upon the fact that the Supreme Court of 
Minnesota, in Elbert against this defendant (88 N. W., 506), 
while agreeing with us upon the main question of the right of 
recovery, differs with us as to the measure of damages. We 
are much impressed with the views of the court upon that 
point, which have much to commend them as theoretical prop- 
ositions; but we are equally impressed with the frank admis- 
sion of the court as to the difliculty of their practical applica- 
tion. Our own rule, even in our own minds, falls short of 
theoretical perfection; but, after most careful consideration, 
we are unable to find a better. The impaired health of the in- 


sured, or his having passed the insurable age, would present 
complications practically insurmountable in the actual trial of 
anaction. Moreover, the defendant claims that the plaintiff’s 
insurance has cost more than he has paid in, and, therefore, 
his recovery would be nothing. The plaintiff would have no 
means of disproving the alleged cost of his past insurance, the 
proof of which would be exclusively in the possession of the 
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defendant. He might cross-examine the defendant’s wit- 
nesses, or demand its books and papers; but, if he got them, 
what could be do with them? It seems to have taken the de- 
fendant several years to find out that the plaintiff’s insurance 
was costing more than his premiums, and this it did only with 
the assistance of the insurance commissioner of New York 
and expert actuaries. With or without such assistance, what 
chance would the average juror have of mentally digesting 
five hundred pages of insurance statistics? All actions must 
be capable of a practical determination, with a reasonable 
certainty of substantial justice; and rules of law must be ad- 
justed to that end, even if, in exceptional cases, they fall short 
of the full measure of ideal right. A distinguished jurist has 
said: “Indeed, one of the remarkable tendencies of the Eng- 
lish common law, upon all subjects of a general nature, is to 
aim at practical good, rather than at theoretical perfection; 
and to seek less to administer justice in all possible cases than 
to furnish rules which shall secure it in the common course of 
human business:” Story, Eq. Jur., p. 115. The rule we have 
followed is not new. It was laid down by Chief Justice Pear- 
son, in Braswell vs. Insurance Co. (75 N. C., 8), and has been 
uniformly followed in this State for the past twenty-five vears. 
But it is said this rule was intended to apply to “ old-line” 
companies, and not to mutual associations. Where is the 
essential difference in principle, or in its practical result? 
Both companies pay back only what they have received, with 
legal interest thereon, and neither company is permitted to re- 
tain anything for the cost of past insurance. If the mutual 
association receives less, it pays back less. If the old-line 
company collects more than the actual cost of insurance, it 
pays back that much more, and loses its surplus, as well as its 
cost of insurance. As we see no reason to change our former 
judgment, the petition to rehear is denied. 
Petition dismissed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FIFTH CIRCUIT. 


PENNSYLVANIA FIRE INS. CO. 
vs, 
HUGHES.* 


The insured purchased a foundry with its implements, tools, and fixtures, 
giving a promissory note and receiving back a title bond in which the 
vendor conditioned on payment of the note agreed to convey title. The 
whole property was insured under a policy which provided that it should 
be void if the title was other than sole and unconditional ownership. 

Held, That in Alabama it is settled law that where a vendee in such case is 
in possession and exercising the rights of ownership he is sole and un- 
conditional owner of land, and the same rule applies to personal property. 

The policy provided that it should be void if the subject be personal property 
incumbered with a chattel mortgage. 

Held, That the policy must be construed most strongly against the company, 
and the vendor’s lien on the personalty will not be held to be a chattel 
mortgage. 

The insured, in order to negotiate the loss with the adjuster, was required to 
sign an agreement that any action or request or information received by 
the company while investigating the loss should not waive any of its 
rights or the policy provisions; that the intent was to save the rights of 
the parties and to ascertain the amount of the claim without regard to 
the liability or the rights and defenses of the company. 

Held, That this agreement did not prevent the company from being bound 
by its statement after it had fully investigated the facts, which it also 
set up in its original defense, and it is estopped from pleading additional 
defenses on the eve of trial. 


In error to the Circuit Court of the United States for the 
Northern District of Alabama. 


Wm. A. Warker, for Plaintiff in Error. 
E. H. Casiyess and 8S. D. Weaxtey, for Defendant in Error. 


McCormick, C. J. (after stating the facts). 

There are no contested issues of fact involved in this case. 
All of the substantial facts are either admitted or accepted as 
established by undisputed evidence. The questions arising 
thereon, and in reference to which there is contention, are all 
questions of law. The assignment of errors embraces twenty- 
two specifications. Counsel for the plaintiff in error insists 
on those numbered 7, 8, 9, 10, 21, and 22. The first four are 
based on the action of the court in overruling the demurrer of 


* Decision rendered, April 23, 1901. 
The facts sufficiently appear in the Syllabus.—[Ep. Iss. L. J. 
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the defendant to the third, fourth, fifth, and sixth replications 
to the sixth plea. The last two are based on the court’s action 
in directing a verdict for the plaintiff. These assignments 
raise the following questions: (1) Whether the plaintiff in 
the court below was the sole and unconditional owner of the 
property insured, and owned the buildings in fee simple. (2) 
Whether the personal property insured was incumbered by a 
chattel mortgage. (3) Whether the defendant was estopped, 
by demanding proofs of loss or denying liability prior to the 
suit solely on the ground that the plaintiff was not the uncon- 
ditional and sole owner of the property, that he did not own 
the building in fee simple, and that the personal property was 
incumbered by a chattel mortgage, from afterwards setting up 
the other grounds of forfeiture, to be found in the sixth plea; 
namely, the misrepresentation or concealment by the defend- 
ant that there was a lien on the property for the unpaid pur- 
chase money. (4) Whether, under the evidence, the court was 
justified in directing a verdict for the plaintiff. 

In a comparatively recent and well-considered case, the Su- 
preme Court of Alabama has held, as expressed in the head- 
note, which accurately formulates the doctrine of the deci- 
sion, that:-— 

“A vendee of land, in actual possession, exercising acts of 
ownership under a valid executory contract of purchase, and 
holding the bond of the vendor to make title upon full pay- 
ment of the purchase money, a portion of which remains un- 
paid, is the unconditional and sole owner in fee simple of said 
land, within the meaning of a policy of insurance which is con- 
ditioned that the * entire policy shall be void if the interest of 
the insured be other than unconditional and sole ownership, 
or if the subject of insurance be a building on ground not 
owned by the insured in fee simple;’ and, as to an insured 
holding such interest, a policy with this condition is not void, 
but can be enforced at the suit of the insured:” Loventhal vs. 
Insurance Co., 112 Ala., 108. 

The distinguished counsél for the plaintiff in error accepts 
this authority as conclusive as to the real estate, but he insists, 
notwithstanding, that the proper construction of the bond, so 
far as the personal property is concerned, is that it amounted 
only to a conditional sale. The property denominated “ per- 
sonal,” the subject of this contention, is described in the bond 
for title as being the fixtures, tools, and implements on the 
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property used in connection with the foundry, situate thereon, 
and now in the possession of the purchaser. The other proof 
does not show or indicate with any clearness the extent and 
the character of the physical connections of the fixtures, tools, 
and implements to the land and the buildings thereon, so far 
as to determine to what extent the same had become part of 
the realty, or had retained their original status as personal 
property, under the rules of the common law, which is in force 
in Alabama. But if the common law in force in that State, as 
construed by its Supreme Court, declares that as to real prop- 
erty an unconditional estate is conveyed by a bond for title, on 
the theory that the seller holds a vendor’s lien, and the real 
estate passes to the purchaser subject to this lien, it seems to 
us that this theory would have greater force as to personal 
property, title to which passes by delivery, unless the parties 
have expressly stipulated otherwise. On the authority of the 
case of Loventhal vs. Insurance Co., just cited, supported as it 
is by sound reason and abundant precedents, we hold in this 
case that, within the meaning of the terms used in the provi- 
sions of the policy of insurance on which the plaintiff in error 
relies, the insured was the unconditional and sole owner of all 
of the property insured, and that the building was owned by 
him in fee simple. 

It cannot be contended, and we understand that it is not, 
that the vendor's lien to which the personal property in this 
case may be subject is a chattel mortgage. ,Conditions for for- 
feiture in the printed forms of insurance policies now in gen- 
eral use have been prepared by the insurance companies with 
studious care, and should be strictly construed against the 
insurer, and liberally in favor of the insured, when invoked by 
an insurance company to limit or avoid its liability. No in- 
tendment will be indulged to invalidate the policy which the 
janguage used does not require. The plaintiff in error having, 
before suit brought, put its denial of its liability solely on the 
ground that the insured was not the unconditional and sole 
owner of the property, that he did not own the building in fee 
simple, and that the personal property was incumbered by a 
chattel mortgage, and having placed its original defense to the 
action on the same ground, as shown by its fourth and fifth 
pleas, should not be allowed to set up the additional ground 
presented in the sixth plea, six days before the trial, unless 
the settled rules of decision on this subject are avoided or 
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qualified by the nonwaiver agreement. Like the forfeiture 
provisions of the policy, above referred to, if not more strictly, 
the language of this agreement should be construed strongly 
against the company, and liberally in favor of the insured. 
Without undertaking to define exhaustively its scope, it seems 
clear to us that it cannot reasonably be construed to take out 
of the operation of the general law on the subject the action 
of the company itself, as evidenced by the letters set out in our 
statement of the case, and by the special pleas in its original 
defense to the action. As the case, in our view of it, presents 
only questions of Jaw, which should be resolved in favor of the 
plaintiff below, we conclude that the Circuit Court did not err 
in directing a verdict for the plaintiff, and the judgment is 
affirmed. 


SUPREME COURT OF RHODE ISLAND. 


LEONARD 


vs. 


NEW ENGLAND MUT. LIFE INS. CO.* 


Questions of pleading discussed, 


The medical examiner is the agent of the company, and the insured 1s not re- 
sponsible for his not filling out the answers in the application as required 
by the latter, and the fact that such answers did not become a part of the 
application signed by insured, which was made a part of the policy, did 
not avoid the policy for want of consideration, where there was no evi- 
dence that they were false, and other parts of the application were not 
objected to. Nor can it be claimed that there was a contradiction of 
warranty, since there was no warranty of answers not written in. 


Hues J. Carroty and Irvine Cuamptin, for Plaintiff. 
Epwarp D. Bassert, for Defendant. 


Srrness, C. J. 

An insurance company may set up false warranties in an ap- 
plication as a defense to a policy, or it may waive them and 
accept its liability, notwithstanding such warranties. In this 
case the defendant, ignoring its plea of the general issue, 
insisted at the trial that the only issue, as a_ result 
of extraordinary pleadings, was the question whether the 
application was signed by the insured after the answers to 


* Decision rendered, March 25, 1901. 








1901.] Leonard vs. New England Mut. Life Ins. Co. 825 


questions put by the medical examiner were reduced to writ- 
ing. The jury found that it was not signed after the answers 
were reduced to writing. The defendant claimed that every- 
thing else was admitted, and even objected to the proof of 
death of the insured. The insistence upon that one point, and 
going to trial upon it to the exclusion of other testimony, and 
taking the chances of a verdict, amount to a waiver of other 
grounds of defense. There was ample testimony to support 
the special finding, so that the only question now is its effect. 
That the finding is upon a remotely material, if not an exelu- 
sive, issue, is obvious. If the defendant had been compelled 
to go to trial upon that issue alone, or had demurred to the 
pleadings, and the demurrer had been overruled, as in Weldon 
vs. Wood (9 R. I., 241), the case would have stood on a different 
ground. But, when the defendant tenders an issue upon 
which a trial is had, he cannot be heard virtually to say: “ My 
pleading was wrong; it amounted to nothing; and, by reason 
of misleading the court into the trial of such an issue, I am 
now entitled to a new trial.” The fact, therefore, that the 
issue tried did not directly bear upon the merits of the case, 
is not a sufficient ground for a new trial, when the defendant 
itself set up the issue and insisted upon it. Taking the issue, 
then, as found, the insured did not sign the answers to the 
questions put by the medical examiner as a part of the appli- 
cation for the policy in suit after they were reduced to writing. 
Hence they were no part of his application. Admitting this, 
the defendant claims that, as the application was made a part 
of the policy, there was no consideration for the policy. This 
does not follow. There are other parts of the application to 
which no objection was made. But, if it be taken as a whole, 
the part involved in the pleadings is a part which is required 
to be written by the company’s own officer. The application 
says :— 

The medical examiner will put the following questions, 

and fill out the answers in his own handwriting. 

This clearly makes the examiner the agent of the com- 
pany for this purpose. The insured could not write his 
answers if he would. The company takes this part of the 
application out of the hands of the applicant, and writes 
the answers as with its own hand. In this respect, there- 
fore, this case differs from those cited by the defendant. 
In Reed vs. Insurance Co. (17 R. IL, 785) the insured 
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claimed that a statement to the agent who procured the 
insurance, contrary to the application, was a notice thereof 
to the company; but, following the settled law of this 
State, the court held that it was not. In Jerrett vs. In- 
surance Co, (18 R. 1. 754) the insured had previously applied 
to the same company for insurance, and had been rejected. In 
the second application there were misrepresentations, and the 
plaintiff claimed that, because the medical examiner was the 
same at both times, the company was charged with knowledge 
of the first application, although it appeared that the medical 
examiner did not know that the first application had been re- 
jected. The court held that there was no waiver of the mis 
representation. The defendant further claims, under the de 
cision in Insurance Co, vs. Fletcher (117 U.S. 519) that it was 
the duty of the insured to read over the answers before sign- 
ing; but the finding in this case was that the answers were 
not written out at the time of signing, and it does not appear 
in that case, as it does in this, that the medical examiner was 
required to write out the answers himself. The insured, in 
the present case, did not make use of an agent of limited au 
thority to write out his statement for him, adopting it as his 
own by signing it, nor does it appear that the statements to 
the examiner were false. The defendant sought to have it so 
appear by a special finding that the answers were written ili 
before the insured signed the paper; but, the jury having found 
to the contrary, there is no finding that the answers, as writ- 
ten, were his answers; hence, there is no contradiction of a 
warranty, for there was no warranty. Neither is there any 
implication of authority in an agent to falsify answers, since 
it does not appear in the case whether the answers, as given, 
were either true or false. The defendant, having admitted 
everything inconsistent with the claim that the paper was 
signed after the answers were written, has thereby admitted 
that there is no other ground of objection to them. But, in 
any view, the answers were given to the only person author- 
ized by the company to receive them, which is equivalent to 
giving them to the company itself. If they were correctly 
given, as must be assumed in this case, and mistakenly or will- 
fully written wrong.—the application having been accepted in 
blank.—the fault would lie with the defendant, and not with 
the insured. In view of the facts, therefore, that the applica- 
tion was signed without written answers to the medical part; 
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that it was handed to the expressly authorized agent of the 
company to receive both the answers and the application; 
that there is nothing to show that the answers, as given, were 
false, and that under the terms of the application the exam- 
iner was acting for the company, and not for the insured, in 
writing down the answers, we see no valid ground of objection 
by the defendant to the verdict, and no error in the rulings of 
the court. Petition for new trial denied. 


SUPREME COURT OF TEXAS. 


GERMAN AMERICAN INS. CO. 
v8. 
EVANTS.* 


Where the insured, when he moved his family from the house, left a large part 
of his furniture, and a servant was placed in a room and occupied it until 
the fire, the house was not vacant or unoccupied. 


Error to Court of Civil Appeals of Second Supreme Judicia! 
District. 


LepsetterR & Biepsor and Exprince & Garpner, for Plaintiff in 
Error, 
Cruce & Cruce and Porter & Porter, for Defendant in Error. 


Gatnes, C. J. 

We are of the opinion that since the defendant in the appli- 
cation for the writ of error, when he moved his family from 
the insured premises, left a large portion of his furniture 
there, and placed a servant in a room of the house to occupy 
it, and since the servant stayed in the room and slept there 
until the house was destroyed by fire, the house did not become 
either vacant or unoccupied, within the meaning of the con- 
tract of insurance. The application is, therefore, refused. 
We think it unnecessary to pass upon the question of waiver. 


* Decision rendered, April 25, 1901. 
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Supreme Court of Michigan. 


SUPREME COURT OF MICHIGAN. 


CONVIS ET AL. 
vs. 


CITIZENS’ MUT. FIRE INS. CO. 
OF CALHOUN COUNTY, ET AL.* 


The property was insured by the life tenant under agreement with executors. 
She insured it, however, in her own name, stating in the application that 
she was the owner. 


Held, That the reversioners had a lien on the insurance money which a court 
of equity should determine. 


Held, That the policy was not avoided by the statement as to ownership. 


Held, That the company was liable for the full value of the building, and not 
simply that of the life interest. 


Held, That the money must be used to replace, or invested to give an income 
to the life tenant. 


Appeal from Cireuit Court, Calhoun County, in Chancery. 


Statement of facts by Grant, J. 

Complainants are the heirs of John Forshey, deceased. The 
defendant, Delilah Forshey, is his widow. They were married 
in September, 1894, when he was eighty-six years old and she 
was fiftv. He died three months afterwards. Mr. Forshey, 
in his lifetime, carried an insurance of $2,000 upon the house 
and contents, situated upon the land described in the bill, and 
of which he was the owner in fee. It was their homestead. 
Mr. Forshey made a testamentary disposition of this land by 
a deed, duly signed, acknowledged, and delivered in escrow 
to one Hopkins, to be delivered to his widow after his death. 
The deed was delivered and recorded. By its terms the land 
was deeded to her for life, or while she remained his widow. 
Complainant William Forshey, for and in behalf of the others, 
for a valuable consideration, made an agreement with Mrs. 
Forshey by which she undertook and agreed to keep up the 
insurance on the house. By the terms of section eight of the 
by-laws of the company, ‘‘an insurance effected by the hus- 
band continues to his widow or other representatives until a 
change of title takes place.” In November, 1895, Mrs. For- 
shey took out a new policy in her own name. In her applica- 
tion for that policy was this question: “Are you the owner of 








* Decision rendered, July 10, 1901. 
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the property? ” to which she answered, * Yes.” This question 
was followed by this statement: “If not, state your inter- 
est.” The application was drawn up in a drug store by an 
agent of the company, to whom she paid the insurance. The 
application was read to, but not by, her. Naturally, the fol- 
lowing question was not asked her. The only reference in the 
policy to the application refers to it as * No. 3,450, now in pos- 
session of said corporation, and to which, for greater cer- 
tainty, reference is hereby, and may hereafter be, made as a 
part of this policy.” The application does not make it a part 
of the policy, and the sole agreement in it is that the value 
of the property at its cash value is one-third more than the 
amount issued on the same, and the applicant agrees to pay 
all the just assessments. On November 13, 1897, that policy 
was surrendered, and another taken out, the one now in suit. 
No application was made for that policy, but the policy refers 
to the former application, No. 3,450. In this policy the house 
was insured for $1,350, the full amount that the building was 
entitled to. Mrs. Forshey, under her agreement, insured the 
building according to its full value. The house and its con- 
tents were destroyed by fire March 4, 1899. The loss was in- 
spected by the company, which was satisfied that it was an 
honest loss, paid Mrs. Forshey for the loss of her personal 
property, but refused to pay the insurance on the house. No 
question of overvaluation is raised. and it appears that it was 
the duty of the agent to examine and know the value of the 
property for which the policy was issued. Mrs. Forshey 
claimed the insurance money, and could have instituted a suit 
at law to recover it. The company denied liability, but also 
claimed, if liable at all, it was only liable for the value of Mrs. 
Forshey’s interest in the policy as life tenant. Complainants, 
as remainder-men, claimed an interest in the insurance money, 
that Mrs. Forshey was only entitled to a life estate in it, and 
that the company was liable for the full amount. In this con- 
dition of affairs, complainants filed this bill to determine the 
rights of the parties. After this suit was at issue, the cor- 
poration made an assessment to cover the full amount of the 
loss, but with a stipulation that it should not affect the rights 
of the parties in the controversy; the object evidently being 
to have the money ready when the rights of the parties were 
determined. Decree was renderd for complainants. 
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Joun E. Forey (Louis C. Miller, of counsel), for Appellant, Citizens’ 
Mut. Fire Ins. Co. 


O. S. Crarg, fur Appellant, Delilah Forshey. 
Jort C. Hopkins and Anprew W. Lockton, /vr Appellees. 


Grant, J. (after stating the facts). 

1. The defendant corporation first urges that a court of 
equity has no jurisdiction to determine the issues involved. 
Their counsel urge that no contract was made with these com- 
plainants, and that it has an absolute right to a trial in a 
court of law to determine the question of the validity of this 
insurance. This contention is without force. The complain- 
ants had an insurable interest in the house. It was a part of 
the realty. They were the reversioners. It was agreed that 
Mrs. Forshey should insure the property for the benefit of all. 
Complainants, therefore, had a lien upon this insurance, and 
were as much entitled to maintain a suit in equity as would a 
mortgagee where the property was insured for the benefit of 
the mortgagee as well as that of the mortgagor. A part of 
the realty has been destroyed. Mrs. Forshey and the rever- 
sioners had the right to have the house rebuilt with the insur- 
ance money, so that their interests therein should be pro- 
tected. They could not accomplish this result in any other 
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than a court of equity; otherwise, Mrs. Forshey and the cor- 
poration could settle for a small amount, and thus deprive 
complainants of a large share of the value of the property. 
When a court of equity has jurisdiction for one purpose, it 
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may retain jurisdiction to settle all disputes relating to the 
same subject-matter between the parties to the suit. 

2. It is next urged that the policy is void because Mrs. For- 
shey falsely stated in her application that she was the owner. 
The claim is that “owner” means “absolute owner,” or 
“owner in fee simple of the entire land.” To this complain- 
ants first reply that no application was made when this policy 
was issued, and, therefore, there was no statement made as to 
ownership. We think this contention cannot prevail, and 
that the reference in the policy (which she accepted) to her ap- 
plication for the previous policy in the same company must be 
regarded as her application for this. This application did not 
state that she was the absolute owner, or the owner in fee 
simple, of the land. The corporation did not ask that she 
should. She was the absolute owner of all the property de- 
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scribed in the application, except the buildings. The applica- 
tion was not a warranty of title. In order to make an appli- 
cation, or any other paper referred to in the policy, a 
warranty, it must clearly appear that such was the intent of 
the parties. Warranties will not be created or extended by 
construction: 1 May, Ins. (§ 158); Campbell vs. Insurance 
Co (98 Mass., 381, 391), and authorities there cited. If the 
term “owner” in these applications is to be construed as 
meaning that the applicant is the owner in fee simple of the 
property unincumbered, it will be little better than a trap to 
catch the ignorant and the unwary. The term “ owner” is 
comprehensive, and must be held to include in the application 
any insurable title or interest which the applicant has, and 
which entitles him to possession and use. The term is thus 
defined: “One who owns; the rightful proprietor; one who 
has the legal or rightful title, whether he is the possessor or 
not; in a general sense, one who has or possesses. When used 
alone, it does not necessarily imply exclusive or absolute own- 
ership. One who holds subject to a mortgage, or otherwise 
has only a qualified fee, is generally termed owner if he has ¢ 
right to possession:” Cent. Dict. One of the definitions of 
the word given by another lexicographer is, “To have the legal 
titie to or life title to:” Stand. Diet. Where the policy pro- 
vided that any other interest than an absolute fee-simple title 
will avoid the policy, it was held that an outstanding legal 
title in a surviving executor and an imperfection in the execu- 
tion of the deed would not defeat the policy: Insurance Co. 
vs. Bowdre, 67 Miss., 620. The court in that case, at page 634 
(67 Miss.), used the following language: “ By the inser- 
tion of those words in the conditions of its policies, can it be 
successfully maintained that the insurance company meant 
that every loss occurring under its policies, in which the as- 
sured should be unable to show a title indefeasible and good 
against the world.—a title free from every defect, real or 
seeming, and on which not the smallest cloud rested,—should 
be borne by the assured? To tolerate such an opinion would 
be equivalent to holding that the company had deliberately 
set a trap to ensnare the simple-minded and unwary. The 
contract of indemnity in multitudes of cases, all over the land, 
would prove only a delusion and a snare to the victims of pre- 
meditated cunning. We cannot believe that any honestly di- 
rected and fair-dealing company will deliberately undertake 
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the management of its business on such a basis.” This case 
was approved in Insurance Co. vs. Caldwell, 95 <Ala., 77. 
Where an insured, in his application, stated that he was the 
owner of the buildings to be insured. he had no legal title, and 
the only title he had was dependent upon a parol contract 
that, if he would move upon the farm, cultivate, improve it, 
support the family, and pay off the incumbrance, the legal 
title should be conveyed to him, it was held that he was the 
owner, Within the meaning of his application: Insurance Co. 
vs. Fogelman, 35 Mich., 481. The equitable title in that case 
was held sufficient to sustain the assertion of ownership. It 
is not necessary that the precise interests should appear in 
the application, unless distinctly required: Castner vs. In- 
surance Co., 46 Mich., 15. Soe, where a policy provided that 
false swearing should forfeit all claim under it, and the plain- 
tiff in her answer, said: “IT was the owner at the time it was 
insured,” and referred to the deed, which showed that she onl) 
had a life estate, it was held that the insurance was valid: 
Insurance Co. vs. Fish, 71 Ill, 620. That case is instructive 
in showing how people generally use the word * owner” as 
descriptive of any interest or title they have in the land. 
There is no claim in this case of any fraud on the part of Mrs. 
Forshey or complainants. All acted in entire good faith. The 
rule approved in Insurance Co, vs. Fish, supra, is thus stated: 
“It seems, moreover, to be settled by authority that, in the 
absence of fraud or mistake, and where not otherwise limited 
by the policy, the insured is entitled to recover, where he has 
an insurable interest at the time the policy is obtained, and 
also at the time of the loss, whether that interest is a title in 
fee, for life, or only merely equitable, the whole amount of the 
damage done to the property, not exceeding the amount for 
which it is insured;” citing several authorities. Where the 
applicant stated the property was his own, but it was, in fact, 
mortgaged, and the equity of redemption seized upon execu- 
tion, the statement of title was held sufficient to support the 
policy: Strong vs. Insurance Co., 10 Pick., 40, 26 Am. Dec., 
507. In Insurance Co. vs. Rodefer (92 Va., 747), it is said: 
“Applicants for insurance are not generally aware of the nec- 
essity of disclosures which long experience in the business of 
insurance has shown to underwriters to be necessary, or what 
disclosures it is important to make; while insurance com- 
panies can not only protect themselves by making inquiries 
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in regard to such things as they may require to be material, 
but, as is well known, are in the habit of doing so.” The case 
of Allen vs. Insurance Co. (5 Gray, 384), is exactly in point. 
In answer to the following question, ‘Do you own the land 
on which the buildings stand?” she said, “ Yes.” In fact, she 
only had a life estate under the will of her husband. The 
policy was held valid. In 13 Am. & Eng. Ene. Law (2d Ed., 
230) it is stated that the expression that an insured is owner 
of the property, or that it is his, “is the earliest and crudest 
form of statement. Where no questions which require a 
more precise disclosure are asked, almost any insurable inter- 
est will be covered by those words.” Mrs. Forshey was evi- 
dently not accustomed to business, or to applying for insur- 
ance. The application was filled out by the agent of the 
defendant company at the very place where she resided, and 
where the property was. He knew that Mr. Forshey, in his 
lifetime, owned this property, that it was her homestead, and 
that she had remained in possession since her husband’s 
death. They had continued the insurance for some time after 
his death. without change. An inquiry from the agent would 
have undoubtedly disclosed the actual state of the title, and 
have avoided this controversy. Sbe used the term “ owner ” 
as hundreds of people will who own the same or similar inter- 
est in land. It is a natural expression for such persons to 
use. Those applications are usually made by those unfamil- 
iar with legal terms. They understand and use words in their 
popular sense. If this company desired more full particulars 
about the title, it could easily have framed its questions so as 
to accomplish the result. Mrs. Forshey had an insurable in- 
terest, and the policy must be held valid. 

3. It is next urged by the defendant corporation that the 
company is responsible only for the value of her life estate in 
the building destroyed. This would virtually destroy the use 
of her life estate, for she could not replace the building for the 
present value of her interest in money based upon the value 
of that estate. The company insured this property knowing 
that the land of which it was a part, and the principal part in 
value, was her homestead; that she was entitled to its use; 
that it would be of little value to her without the house; and, 
that she would be entitled to the full amount of the insurance, 
to enable her to rebuild, so that she might enjoy and use the 


property. The insurer has not been deceived. It understood 
VoL. XXX.—53. 
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that it was insuring for the full value, and intended to do so. 
Its defense is technical, and without merit: Insurance Co. 
vs. Fish, supra. 

4. The only remaining question is one between Mrs. For- 
shey and these complainants. She denies making the con- 
tract to keep the property insured. We have no doubt that 
she did make the agreement. Defendant, William, represent- 
ing the other complainants, desired to have it insured. He 
asked to see the policy, and she produced it. She admits that 
she talked with William about it, and that she told him she 
intended to keep it insured, but for her interest alone. The 
house constituted the principal value of the entire property. 
It is not reasonable to even suppose that she, knowing that 
she was entitled only to the use for life, intended to appro- 
priate the interest of the reversioners by insurance to the full 
amount. Resting upon this agreement, he took no steps to 
obtain other insurance. This being so, it follows that this 
money must either be used in rebuilding, or invested sé that 
she shall receive the income therefrom. The bill prayed that 
the money be used to rebuild the dwelling ‘house; that the 
money be paid into court to be thus expended upon the order 
of a trustee to be appointed by the court. The court decreed 
that the money be paid into court, less the costs of the court 
below, to be retained by the register until the further order 
of the court; and that any interest or income derived there- 
from shall be paid over to Mrs. Forshey so long as she shall 
remain a widow. The decree is affirmed, with costs of this 
court against the defendant company. 

The other justices concurred. 





1901.} McKibban vs. Des Moines Ins. Co. 


SUPREME COURT OF IOWA. 


McKIBBAN 
v8. 


DES MOINES INS. CO.* 


Plaintiff made two written applications, one for insurance on a barn and per- 
sonalty, the other on house and personalty, stating an incumbrance of 
$2,000 on the property, and two policies were issued. The policies were 
afterwards canceled as to the realty by striking it out, and a single pol- 
icy was issued covering such realty. 

Held, The policy was issued on the original applications. 

Held, That where the agent knew that the incumbrances were $2,600, but 
that insured had arranged to reduce them to $2,000, the amount stated in 
the application will not avoid the policy. 


Where a part of a subsequent mortgage was paid off before the loss, the prop- 
erty will not be deemed to be incumbered within the policy for more than 
the net amount at time of loss. 


Where the limitation expired on Sunday, proofs of loss mailed on Saturday 
and received on Monday were in time under the Code of Iowa providing 
for extension of time in case the last day is Sunday. 


Appeal from District Court, Madison County. 


Reap & Reap, for Appellant. 
Dasney & Cooper, fir Appe lee. 
Given, C. J. 

1. There is no question but that, if the plaintiff is entitled to 
recover on the policy sued on, he should have the amount 
credited on the bond set up in the counterclaim. Neither is 
it questioned but that the defendant is entitled to judgment 
and foreclosure on its counterclaim. The contentions are 
solely as to the plaintiff's right to recover on his policy. The 
policies and applications to be noticed are in the usual form, 
and contain the usual warranties. There are but few ques- 
tions to be considered, yet the facts are somewhat numerous 
and complicated, but the following, we think, will be suffi- 
cient for the purposes of the case: The plaintiff was the 
owner of a farm of 153 acres, with a house ‘and barn thereon. 
About July 26, 1896, he made two applications, through Mr. 
Tiderick, a soliciting agent of the defendant, for two policies 
of insurance,—one on the house and certain personal prop- 
erty, and the other on the barn and certain other personal 
property,—stating in these applications that the property was 


* Decision rendered, May 15, 1901. 
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incumbered by mortgage for $2,000, due in five years. The ap- 
plications were made out by Tiderick, and, when signed. were 
forwarded, and two policies were issued thereon by the de- 
fendant August 6, 1896. At the time the applications were 
made, there were two mortgages on the property, aggregating 
$2,600. Plaintiff had applied to the Northwestern Mutual 
Life Insurance Company for a loan of $2.300 for the purpose 
of paying off these mortgages, and had been informed by that 
company that ‘a loan of $2,000 would be made to him. These 
facts were known to Mr. Tiderick at the time he made out 
the applications. The Northwestern Mutual Life Insurance 
Company made a loan of $1,800 to the plaintiff, taking said 
bond and mortgage, dated August 5, 1896, which it since sold 
and assigned to the defendant. In obedience to the require- 
ment of said company, and at the request of the plaintiff, the 
defendant canceled said house and barn out of said policies, 
leaving the policies on the personal property only; and in lieu 
thereof, on the 9th day of September, 1896, issued to the plain- 
tiff, without any further application, the policy sued upon, he 
paying in full the premium. Said existing mortgages were 
paid with the money derived from said loan and otherwise, 
and fully satisfied. On August 15, 1896, the plaintiff gave a 
mortgage on the property to one Shriver for $1,315, and on 
April 21, 1897, another for $515, both of which were afterwards 
renewed.—one for $1,337.50, and the other for $537.50. On 
the 8th day of December, 1897, said barn and its contents were 
totally destroyed by fire, and the loss of the personal prop- 
erty was subsequently settled for in full. As to these facts 
there is no dispute. Other facts will appear in connection 
with the discussion of the questions to be considered. 

2. The defenses pleaded against recovery on the policy are, 
in substance, these: (1) Misrepresentations in the applica- 
tions as to the amount of incumbrance on the insured prop- 
erty. (2) Incumbering the property in excess of the amount 
stated in the applications and allowed in the policy, without 
the knowledge or consent of the defendant. (8) That plain- 
tiff procured the policy sued upon by concealing the fact of the 
incumbrances that rendered said former policies void. (4) 
That plaintiff did not furnish proofs of loss within sixty days, 
as required by the policy. To these defenses the plaintift 
joins issue, as will appear further on. Plaintiff's first conten- 
tion is that. as no new application was made for the policy in 
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suit, no representations were made by the insured to obtain 
it. Surely, both parties understood that the policy in suit 
was issued in place of the two former policies, so far as they 
applied to the real estate, to meet the demand of the company 
making the $1,800 loan, and that this policy was issued in re- 
liance upon the representations made in those applications. 
Plaintiff cites Ames vs. Insurance Co. (14 N. Y., 253), but an 
examination of the cases will show such material differences 
in the facts as that it is not authority in this case. We are in 
no doubt but that these applications should be considered as 
the basis upon which the policy in suit was issued. 

5. Did plaintiff misrepresent as to the amount of incum- 
brance at the time the applications were made? The exact 
amount of existing incumbrance was not known to either the 
plaintiff or Mr. Tiderick, but was understood by both to be 
about $2,600, and they both knew of plaintiff's purpose to bor- 
row $2,000 from the Northwestern Mutual Life Insurance 
Company to apply on the existing incumbrance. We think it 
fairly appears that the plaintiff intended and understood that 
the amount of incumbrance was stated as $3,000, and that Mr. 
Tiderick, confusing it with the amount of the contemplated 
loan, erroneously wrote it as $2,000. We conclude there was 
no misrepresentation, at the time the applications were made, 
as to the amount of incumbrance. 

(4) Did plaintiff incumber the property in excess of $3,000, 
without the knowledge or consent of the defendant? The 
defendant’s agent knew of, and consented to, the incumbrance 
of $1,800 to the Northwestern Mutual Life Insurance Com- 
pany, and, as the amount realized was applied on the existing 
loan, it did not increase the incumbrance. Defendant con- 
tends that the two mortgages to Shriver were given without 
its knowledge or consent, and that thereby the property was 
incumbered in excess of the amount allowed. The mortgages 
to Shriver were given after the first policies were issued, and 
before the one sued upon was executed. Mr. Tiderick assisted 
in procuring the cancellation of the real estate from the first 
policy, and in securing the issuance of the policy in suit, and 
in so doing was acting as agent for the defendant. While the 
evidence is conflicting as to whether Mr. Tiderick then knew 
of the Shriver mortgages, we think the weight of the evidence 
is in favor of the conclusion that he did. This knowledge is 
chargeable to the defendant: Hagan vs. Insurance Co., 81 
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Iowa, 321. Out of the proceeds of the $1,800 loan and the 
Shriver loan, the original incumbrance was paid off, so that 
these two were the only incumbrances remaining. The $515 
to Shriver was upon a separate tract of land from that cov- 
ered by ‘his other mortgage, but both tracts were included in 
the policy. This mortgage was additional security for $400 
included in the other mortgage, the actual indebtedness to 
Shriver being $1.430, which, with the $1,800, made the incum- 
brance $3,230. It appears the $400 had been paid on the 
largest mortgage to Shriver before the loss occurred, Decem- 
ber 8, 1897, thus leaving less than $3,000 incumbrance at the 
time of the loss. Our conclusion is that the plaintiff did not 
incumber the property in excess of the amount allowed, with- 
out the knowledge and consent of the defendant. 

5. What we have said disposes of the defendant’s third con- 
tention, and brings us to inquire whether the plaintiff fur- 
nished proofs of loss within sixty days, as required. The loss 
occurred December &, 1897, and on Saturday, February 5, 1898, 
proofs of the loss, in due form, were mailed to the defendant, 
and received by it on Monday, February 7, 1898. Sunday, 
February 6th, was the sixtieth day. Paragraph 23, § 49, of 
the Code provides that, * in computing time, the first day shall 
be excluded and the last included, unless the last falls on Sun- 
day, in which case the time prescribed shall be extended so as 
to include the whole of the following Monday.” Applying 
this provision, proofs were furnished within the time required, 
and, therefore, we need not inquire whether or not there was 
a waiver of these proofs. Our conclusion upon the whole 
record is that the decree of the District Court is correct, and it 
is, therefore, affirmed. 





1901.] Garrettson vs. Merchants’ & Bankers’ Fire Ins. Co. 


SUPREME COURT OF IOWA. 


GARRETTSON 
US. 
MERCHANTS’ & BANKERS’ FIRE INS. CO.* 


A policy provision requiring arbitration prior to any action is not a condition 
precedent to an action in the absence of any request for arbitration. Fail- 
ure to so request is a waiver. 


The policy required suit to be brought within six months, exclusive of time 
consumed in arbitration. 


Held, That suit after six months is barred in the absence of a request to 
arbitrate. 


Appeal from District Court, Polk County. 


J. A. Merritt, for Appellant. 

Reap & Reap, fur Appellee. 

SHERWIN, J. 

The policy in suit contains the following stipulations :— 

In case of a disagreement as to the amount of sound value 

or damage to any property insured, the same shall, at the 
written request of either party, be determined by impartial 
arbitrators; one to be chosen by the company, and one by 
the assured; the two so chosen to select a third in case they 
cannot agree; * * * andtheaward * * *_ shall be 
conclusive as to the amount of such sound value and dam- 
age. 
It is further stipulated in said policy 
That no suit on this contract for the recovery of any claim 
shall be sustainable in any court of law or equity until after 
an award shall have been obtained by arbitration in the 
manner in said policy provided, nor unless commenced 
within six months next ensuing after the fire, exclusive of 
any time consumed in arbitration. 

As stated by the appellant, she “relies upon the proposi- 
tion that her cause of action did not accrue, and was not main- 
tainable in any court of law or equity until after said notice 
in writing was given for arbitration, and said arbitration re. 
fused by the defendant.” In other words, the plaintiff con- 
tends that the insured. under the stipulations above given, 
may postpone an action on a policy indefinitely by failure to 
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make a written request for arbitration. In this case such a 
rule would extend the limitation about nine years. The pro 
vision for arbitration on the policy under consideration is not, 
in itself, a condition precedent to bringing suit. To make it 
such a condition, it must be shown that a written request 
therefor has been made by one of the parties to the contract: 
May, Ins. (Ath Ed.) § 493; Davis vs. Insurance Co., 96 Iowa, 70. 
If a written request is not made by either party, * the condi- 
tion for arbitration is waived:” May, Ins.; Davis vs. Insur- 
ance Co., supra; Nurney vs. Insurance Co., 63 Mich., 633. The 
stipulation relied on by the appellant provides that no action 
shall be brought * unless commenced within six months next 
ensuing after the tire, exclusive of any time consumed in arbi- 
tration.” If arbitration was expressly waived by both 
parties, or if the plaintiff made a written request therefor, 
which was refused by the defendant, suit could be immediately 
brought: May, Ins., supra. This stipulation should be con- 
strued to extend the time for bringing suit only in case the 
arbitration had been set in motion by the written request of 
either party before the limitation would otherwise have ex- 
pired. By making such request within this time, the plaintiff 
had it in her power to either compel arbitration or a waiver 
thereof, and in either event fully protect herself. This she 
did not do, but by her own neglect let nearly nine years pass 
before making this request. The provision in the policy lim- 
iting the time in which suit can be brought is valid: Harri- 
son vs. Insurance Co., 102 Iowa, 112; Read vs. Insurance Co., 
103 Iowa, 307. In Harrison vs. Insurance Co. (Lowa) the facts 
are in no way similar to the facts in this case; nor is the hold- 
ing therein contrary to the views herein expressed. Plaintiff's 
action is clearly barred. The judgment is affirmed. 
Affirmed. 





1901.] Arguimbau et al. vs. Germania Ins. Co. 


SUPREME COURT OF LOUISIANA. 


ARGUIMBAU Et At. 
vs. 


GERMANIA INS. CO.* 


Where suit is brought upon a policy of insurance which has a printed con- 
dition or warranty attached upon the face of it, and it is claimed by the 
plaintiff that such condition or warranty was eliminated when the con- 
tract was made, by reason of a verbal statement of the agent of the com- 
pany to the effect that the company would give no trouble about it, but 
the condition was nevertheless allowed to remain in the contract, to the 
knowledge of the assured, who fully understood its meaning and legiti- 
mate effect, testimony going to show such verbal statement should be 
excluded on the objection that it tends to vary and contradict a written 
instrument. 


It is not a question, in such a case, of the authority of the agent, but a 
question of the right of a party to a contract which has been reduced 
to writing, without attempting to re-form such contract, and without 
charging error or fraud, to substitute in place thereof 2 verbal agree- 
ment of which the written contract, with some of its provisions elimi- 
nated, is said to be a part. 

The secretary of an insurance company cannot bind the company for a loss 
which has occurred, but for which the company is not otherwise liable. 


Appeal from Civil District Court, parish of Orleans. 


Joun C. WickiirFre and Rose C. Farts, fr Appellants. 

Buck, Warsue & Buck (Edward M. Hudson, of counsel), fur 
Appellee. 

Monroe, J. 

Plaintiffs shipped certain cattle and hogs to Havana, and 
by reason of stormy weather, many of them were lost, and 
others were injured, on the voyage. They bring this suit to 
recover, under a contract of insurance, the value of the stock 
so lost and injured, together with the freight paid, and certain 
damages alleged to have been sustained by reason of the non- 
payment of the claim, and they allege: “ That on the 3d day 
of December, 1898, they insured said hogs and cattle * * * 
in the Germania Insurance Company, * * * — through B. 
W. Sewell, an agent of said company, as evidenced by the cer- 
tificate of insurance of same hereto attached and made part 
hereof, marked ‘ B.’) That they paid as premium for said in- 
surance the sum of forty-four dollars and sixty-eight cents, as 
evidenced by the receipt of said B. W. Sewell, agent of said 
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company, therefor, hereto attached and made part hereof, 
marked *C! 
departure of the messenger bringing said certificate, they read 
the certificate, and, noticing the typewritten slip attached 
thereto, they immediately wrote and mailed to the said B. W. 


That after paying the said premium, and the 


Sewell, agent, a letter refusing to receive said certificate with 
the limitation imposed by said typewritten slip, and de- 
manded the usual, regular, marine policy against the dangers 


of the:sea, * * * 


That upon the morning of December 4, 
189s, Alfred Isaacson, one of your petitioners, met said B. W. 
Sewell, agent of the said company, and inquired whether he 
had received said letter, and renewed verbally the protest 
against the typewritten clause, and the refusal of your peti- 
tioners to receive said certificate of insurance with the limi- 
tations therein contained, and again demanded a policy with 
the usual marine risk. That said B. W. Sewell, agent of the 
said company, speaking and acting for said company, then 
and there agreed to and accepted in behalf of said company, 
said protest, and assured your petitioners that ‘it would be 
all right; that such a clause was usual; it meant nothing; 
and that there would never be raised any question about it by 
said company if there should be a loss,—with other and like 
statements, which were calculated to lead your petitioners to 
believe, and were intended to make them believe, and did lead 
them to believe, that said typewritten clause was a mere 
formality, and was waived by said company, and that the cer- 
tificate of insurance above referred to was one covering the 
ordinary and usual marine risks, and protected your petition- 
ers as recited upon its face, without said typewritten clause.” 
Then follow allegations concerning the value of the stock and 
the circumstances of the loss. etc. The certificate of insur- 
ance upon which the suit is based, and which is annexed to 
and made part of the petition, is as follows; to wit:— 
Certificate of Insurance. This is to certify that the Ger- 
mania Insurance Company of New Orleans, La., hereby in- 
sures L. J. Arguimbau & Co., under and subject to all the 
conditions of policy No. ———. in the sum of $8,000; on live 
stock, $6,875; on freight, $1,125.--whilst contained in S. 8. 
Miguel Jover, from New Orleans to Havana, for the term of 
vovage, from the 2d day of December, 1898, to the ———— 
day of ———., 189--, at twelve o’¢lock noon. Loss, if any, 
payable to assured, or order. hereon, on return of this cer- 
tificate. In testimony whereof, the company has caused 
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these presents to be signed this 3d day of November, 1898. 

[Signed] 0. T. Maier, Secretary. 

The “ typewritten slip” referred to in the petition is at- 
tached to the face of this certificate, and reads :— 

Warranted by the assured that claims under this policy 
shall only be made for total loss. No claim will be alwed 

[sic] for animals killed or disabled by reason of storms or 

shipping of seas. [Signed] O. T. Maier, Secty. 

The defendant admits the contract as set forth, but denies 
the alleged modification, and denies that B. W. Sewell was 
its agent, or that he was authorized to make any concession 
or waiver in its behalf; and it alleges that, on the contrary, 
he was an insurance broker, the extent and limitation of 
whose authority was well known to the plaintiffs, ete. An 
exception of no cause of action was maintained by the lower 
court as to the claim for damages alleged to.have been sus- 
tained by reason of the failure of the defendant to make 
prompt settlement, and that part of the claim is abandoned. 

The only witnesses examined in the case were Alfred Isaac- 
son and L. J. Arguimbau, members of the plaintiff firm, and 
Otto Maier, the secretary of the defendant company. B. W. 
Sewell, through whom the insurance was effected, was not 
called or examined as a witness by either side. .Arguimbau 
testifies only as to the handling of the stock between here and 
Havana, and the injury and loss sustained. Isaacson, alone, 
for the plaintiffs, testifies as to the contract. He states that 
%. W. Sewell, through whom his business with the defendant 
was transacted, is his nephew. and while he does not tell us 
specifically how the particular contract in question was made, 
he makes the following general statement, which, we assume, 
applies to the instant case; to wit: ‘We would do it in this 
vay: My office is at the stock landing, some four or five miles 
from the city, and my nephew had an office uptown; and, 
when we found that we were going to make a shipment, I 
wouid write a letter to him, asking him to place so much in- 
surance with his company, telling how much on cattle, ete., 
and when the vessel would sail, and he would send down the 
certificate and his bill.” It further appears from the testi- 
mony of this witness that the live stock in question was 
shipped on board of the steamship Miguel Jover on December 
2d, and that on December 3, 1898, Mr. Ledbetter, a messenger 
from Mr. Sewell’s office, delivered to the witness the certifi- 
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cate of insurance here sued on, with Sewell’s bill for the pre- 
minum; that the witness noticed the typewritten slip attached 
upon the face of the certificate, and sent by Ledbetter a 
verbel message of objection concerning it to Sewell, and that 
he also and at the same time sent by Ledbetter a check for 
the premium, but that he retained, and has continued to re- 
tain, the certificate, with the slip attached, in his possession. 
It also appears from his testimony that upon the same even- 
ing he wrote and mailed a letter to Sewell as follows; to 
wit :-— 
Dec. 3. 1898. B. W. Sewell, Agt., Germania Ins. Co.— 
Dear Sir: Your certificate ree’d, and is not satisfactory. 
I want your policy to be a regular marine one, against the 
dangers of the sea, like any other freight. If the cattle die 
or hurt one another, that is another thing; but if a storm 
should occur, and cattle are killed or lost by same, we ex- 
pect pay for it; so arrange shipment that way. * * * 
Upen the following day. which was Sunday, the witness 
casually met Sewell at the postoftice, and gives the following 
testimony as to what occurred; to wit: “I met him by acci- 
dent at the pestoffice, and attacked him about sending me 
another one of those slips on his certificate, and he said to 
mo, * Unele Aif, they put those slips on all those kind of poli- 
cies, and that no question would be raised in regard to it,— 
‘do not bother about that,—something to that effect. * * * 
He told me | would never have any trouble with the com- 
pany.” After the loss it appears that the witness and his 
partner went to the office of the company, and had some con- 
versation with Maier, the secretary, which was excluded on 
the objection of defendant's counsel. We will, however, re- 
fer to this hereafter. The evidence shows that Sewell was 
the agent of the defendant company in New Orleans, where it 
has also its main oflice and domicile, from the latter part of 
1896 until May 31, 1898, after which his relation was that of 
solicitor. As agent, he was furnished with forms of fire poli- 
cies bearing the signatures of the president and secretary of 
the company, and he was authorized to receive proposals for 
insurance “against loss or damage by fire,” to make insur- 
ance by means of said policies, to renew the same, to author- 
ize the assignment thereof, and “to vary the risk according 
to tie rules and instructions ” received by him from the com- 
pany. He was not designated “ general agent,” in the com- 
mission which was issued to him, and he was not authorized 
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to effect marine insurance of any description. The plaintiffs 
show that they obtained through said Sewell prior to May 31, 
1893, and while he actually held a commission as agent of said 
company, for themselves and others, considerable fire insur- 
ance; and they offered in evidence more than twenty policies 
which had been issued prior 'to said date, and some of which 
were in force upon December 8, 1898, when the certificate sued 
on Was issued; the purpose of this offer being to show that 
they had known him to be the agent of the company, had dealt 
with him as such, and at the time of the issuance of the cer- 
tificate sued on, and of his alleged verbal stipulation with re- 
spect thereto, held contracts signed by him in that capacity, 
and hence, not having been informed that his commission as 
agent had been withdrawn, that they were justified in believ- 
ing that he still heid sech commission, and, holding it, that he 


was authorized to bind the company in the manner in which 


they claim that the company has been bound. The policies 
thus offered are all signed by the president of the company 
and by the secretary, and are countersigned, “B. W. Sewell, 
General Agent.” Upon the face of each of them, in bold type, 
is printed the following, among other, conditions; to wit:— 
* * * No officer, agent, or other representative of the 
company shall have power to waive any provision or condi- 
tion of this policy, except such as, by the terms of this 
policy, may be the subject of agreement indorsed hereon 
or added hereto, and as to such provisions and conditions 
no officer, agent, or representative shall have power or be 
deemed or held to have waived such provisions or condi- 
tions unless such waiver, if any, shall be written upon or 
attached hereto; nor shall any privilege or permission af- 
fecting the insurance under this policy exist or be claimed 
by the waiver unless so written or attached. * * * 
This policy shall not be valid unless countersigned by the 
duly-authorized agent of the company at New Orleans. 
Upon the back of each of them, in a space provided for that 
purpose, is a conspicuous “ paster,” bearing the legend: ‘“ In- 
surance. B. W. Sewell, Jr., 607 Hennen Bldg., New Orleans.” 
Several bills for premiums, which we find in the record,— 
some bearing date before, and some after, May 31, 1898, are 
made in the name of “ B. W. Sewell, Jr., General Insurance 
Agency, 607 Hennen Building;’ and we conclude that Mr. 
Sewell was doing a general insurance agency business as well 
while he was the agent of the defendant as afterwards. At 
the date of the trial, however, in December, 1899, he had given 
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up the insurance business entirely, and was otherwise em- 
ployed. It is further shown that the plaintiffs had previously 
obtained from the defendant, through Mr. Sewell, at least 
four certificates of marine insurance on live stock, and that 
they all, with the exception of the second one issued, had the 
typewritten slips attached, and were otherwise identically 
the same as the certificate here sued on; said certificates, as 
also the certificate sued on, bearing the signature of the sec- 
retary of the company, but none of them bearing the signa- 
ture of Mr. Sewell. It further appears from the record that, 
by reason of bad weather a number of the cattle and hogs in- 
sured were killed, and others were crippled, on the voyage, 
but that the ship reached port, and a considerable portion of 
the consignment was landed in Havana and sold, so that there 
was not a total loss. ‘ 


It is not disputed that, unless the plaintiffs can in some way 
eliminate the stipulation or condition upon the typewritten 
slip from the contract upon which they sue, they have no case. 
Upon the subject of their attitude with respect to the said 
slip there is a marked failure of correspondence between their 
probata and their allegata. They allege, in substance, that 
they did not notice the slip, did not read it, and were not ap- 
prised of its meaning until after they had paid the premium 
to the messenger by whom the certificate was delivered, and 
he had taken his departure from their office. Upon the other 
hand, Mr. Isaacson, to whom the certificate, with the slip at- 
tached, was delivered, states in his testimony that he recog- 
nized the presence and the significance of the slip before the 
messenger who delivered the certificate left his office, and 
that, while he gave the messenger a check for the amount of 
the premiums, he also charged him with a verbal message to 
Mr. Sewell in the nature of an objection to said slip. But (and 
here the averments of the petition and the proof offered to 
sustain them again fail to connect) Mr. [Isaacson did not 
charge the messenger with the return of the certificate and 
of the objectionable slip. It is alleged in the petition, in sub- 
stance, that the plaintiffs, by means of a letter to B. W. 
Sewell, agent, upon the evening of December 3, 1898, refused 
to receive the certificate with the limitation imposed by said 
typewritten slip; but the fact is that the “ certificate, with 
the limitation imposed.” had actually been received by 
Isaacson from the hands of Sewell’s messenger before 
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the letter to Sewell was written, and Isaacson, knowing all 
that there was to be known concerning said certificate, 
and, nevertheless, retaining it in his possession, had 
given his firm’s check for the premium called for by it. 
We find this course of conduct irreconcilable with the verbal 
and written protests upon which the plaintiffs rely, and we 
can readily sympathize with the error into which the plain- 
tiff’s counsel appear to have fallen in drawing their petition. 
since it is difficult to understand why a business man should 
retain a certificate of insurance, and pay the premium there- 
on, and, at the same time, repudiate the contract represented 
by such certificate; and it is equally difficult to understand 
what is meant when, after having received and paid for it, 
and while still holding it in his possession, and with no offer 
to return or surrender it, such person writes a letter “ refus- 
ing to receive” such certificate. Taking the situation as the 
plaintiffs have presented it, the question arises whether they 
are to be held as having accepted the contract tendered them 
by reason of their having paid the premium as called for, and 
their retention of the certificate, or whether they should be 
considered to have rejected and declined such contract, by 
reason either of the verbal message sent through the collector 
of the insurance agent, or of the letter written to such agent. 
The live stock, it will be remembered, were shipped on De- 
cember 2d, and the certificate was delivered during the after- 
noon of December 3d, while the letter was not written until 
later in the evening. Let us suppose that, in the meanwhile, 
a loss had occurred, within the meaning of the typewritten 
slip; is it not likely that the plaintiffs would have claimed 
that by retaining the certificate and paying the premium they 
had entitled themselves to recovery? But, if plaintiffs’ pres- 
ent position be tenable, then there was no contract, notwith- 
standing their retention of the certificate and their payment 
of premium, up to Sunday morning, December 4th, when 
Isaacson accidentally met Sewell at the postoffice; and what- 
ever contract there is is the result of the conversation which 
took place between those two gentlemen at that time. The 
evidence shows, however, that the meeting was accidental, 
and that Isaacson had not expected to see Sewell until the 
following day, Monday; so that from Friday, the 2d, until 
Monday, the 5th, according to the theory now propounded, Mr. 
Isaacson did not expect that there should have been any in- 
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surance, and the steamship Miguel Jover, with the uninsured 
live stock on board, was, in the meantime, expected to have 
been well on its way to Havana, and might easily have been 
at rest forever, beneath the waters of the Gulf of Mexico. 
But, taking it as we have it, and assuming that there was no 
contract whatever, Mr. Isaacson met Mr. Sewell by accident 
at the postoffice, on Sunday morning, and attacked him about 
sending him “another one of those slips” (that is to say, 
about sending him a written instrument purporting to insure 
Valuable property for a consideration, to the conditions of 
Which Mr. Isaacson objected), and thereupon Mr. Sewell said, 
in substance: “ Uncle Alf, they put those slips on all those 
kinds of policies. No question will be raised in regard to it. 
Do not bother about that. You will never have any trouble 
with the company.” And the contract, theretofore dormant 
or nonexistent, is supposed to have been vitalized at this 
point and by this language, taken in connection with the ap- 
parently silent acquiescence of Isaacson. But it is evident 
that the language used is insufticient by itself to bind any 
one, since neither insurance nor live stock nor premiums nor 
voyages nor obligations of any kind are mentioned, and still 
less specified. We must, therefore, in order that it should 
subserve any useful purpose, hold that such language gives 
effect to certain provisions of the written instrument to which 
it refers, to the exclusion of the remaining and equally im- 
portant provisions; and the whole instrument being made 
the basis of this suit, and being annexed to and made part of 
the petition herein filed, we must ascertain its meaning, not 
from the instrument itself, but from this conversation which 
took place concerning it, and which is said to have given it 
whatever effect it may have. It is said that the conversation, 
while giving the effect of a contract to one part of the instru- 
ment, eliminates certain provisions affecting the character of 
the risk. But if we are to determine from the conversation, 
and not from the writing, whether the defendant insured 
against injury and partial loss as well as against total loss, 
we might also determine from the conversation whether there 
were two hundred head of cattle insured, or two thousand; 
whether they were insured for a voyage to Havana on the 
steamship Miguel Jover, or for a voyage to Liverpool on the 
brigantine White Wings; and whether the premium was $40 
or $400; and we should find ourselves preferring the contem- 
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poraneous verbal version of a contract which the parties had 
seen fit, for greater certainty, to reduce to writing. It will 
be observed that this is not a case where the parties to a con- 
tract, after it had been made and reduced to writing, became 
dissatisfied with certain of its conditions, and, by a new con- 
tract, agreed to abrogate or waive them. ‘The proposition 
here is that there was a contract, but that the written instru- 
ment which was agreed upon as evidence thereof, and which 
is declared upon as expressing such contract, contains stipu- 
lations which the parties have always known were there, 


which they have always known did not express their meaning, 


but which, from the beginning, were allowed to remain con- 
spicuously in such written instrument, with the verbal agree- 
ment that they should not be held to mean what the language 
used plainly imports. The plaintiffs cannot and do not pre- 
tend that they did not know the meaning and intended effect 
of the typewritten slip. They had, on a former occasion, re- 
ceived a certificate with such a slip attached, and had ob- 
jected to it. It is said that, as a consequence of this objec- 
tion, they on the next occasion were furnished with a 
certificate without the slip. But it is conceded that upon two 
still later occasions they received certificates with the slips 
attached. Moreover, this particular case arises out of the 
fact that the plaintiffs knew what the language of the slip 
was, and objected to it because they knew; and yet, notwith- 
standing this, and notwithstanding the fact that they do not 
and cannot allege either fraud or error with respect to its 
presence in the instrument upon which they sue, they ask this 
court to consider that language as unwritten, or to hold that 
it has no meaning, upon the ground that it was verbally 
agreed between their Mr. Isaacson and the defendant’s agent, 
Mr. Sewell, when the contract was made, that it should be so 
considered or held, and that the written instrument in which 
it was allowed to remain should be construed as though it had 
been eliminated therefrom. This position we think untena- 
ble, under ‘the law and jurisprudence of this State. It is true 
that in a proper case it is unnecessary to resort to a separate 
action to re-form a contract of insurance; the courts of this 
State having jurisdiction to re-form such a contract, and to 
grant further relief in the same proceeding: Lippincott vs. 
Insurance Co., 3 La., 546, 23 Am. Dec., 467. But it is plainly 
a condition precedent to the further relief which the plaintiffs 
VoL. XXX.—54. 
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are seeking that the contract upon which they sue should be 
re-formed, since, upon their own showing, they are entitled to 
nothing under it in its present shape. They are not, however, 
in a position to allege, and still less to prove, the facts which 
would be necessary to entitle them to re-form the contract in 
question; and the parol evidence offered for the purpose of 
establishing in its place a contemporaneous verbal contract 
was open to the objection, which was made, and should have 
been sustained, that it varies and contradicts a written in- 
strument. “A policy of insurance may be re-formed where it 
is demonstrated by legal and exact evidence that there has 
been a mistake in filling it, which has violated the under- 
standing of both parties:’ Davega vs. Insurance Co., 7 La. 
Ann., 228. * When a policy of insurance, as issued, does not 
conform to the contract which it purports to evidence, and the 
assured accepts the policy in the belief that it does conform 
to his contract, a court of equity will re-form the written in- 
strument. * * * The want of conformity must be occa- 
sioned by a mistake which is mutual and common to both 
parties to the instrument. A mistake on one side may be a 
ground for rescinding, but not for re-forming, the contract. 
Where the minds of the parties have not met there is no con- 
tract, and hence none to be rectified. * * * It is not 
sufficient that the plaintiff should prove this by a preponder- 
ance of evidence, but he must establish the fact by such evi- 
dence as to show conclusively that a mistake had been made, 
and to satisfy the court and the jury of such a mistake beyond 
a reasonable doubt:” 16 Am. & Eng. Ene. Law (2d Ed.), pp. 
869, 870. The plaintiffs in this case do not allege that there 
was any misunderstanding or mistake as to what the contract 
upon which they sue was to contain, nor do they allege that 
anything was left out that they expected would be put in, or 
was put in that they expected would be left out. Their whole 
case lies in the proposition that there was a contemporaneous 
verbal contract which not only varied, but practically super- 
seded, the written contract into which they entered, and upon 
which they sue. This, however, they are not entitled to prove 
over the defendant’s objection. ‘As in case of other written 


contracts, parol evidence is inadmissible to vary or contradict 


a written policy or contract of insurance:” 16 Am. & Eng. 
Enc. Law (2d Ed.), p. 966; Courtnay vs. Insurance Co., 12 La., 
233; Bell vs. Insurance Co. (La.), 5 Rob., 423, 39 Am. Dec., 542; 
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Woodruff vs. Insurance Co., 5 La. Ann., 697; Trager vs. Insur- 
ance Co., 31 La. Ann., 235; Gomila vs. Insurance Co., 40 La. 
Ann., 553; Weinberger vs. Insurance Co., 41 La. Ann., 31. 
This view throws the question of the extent of Sewell’s au- 
thority into the background, as a matter of little consequence. 
We think, however, that the evidence which the plaintiffs 
themselves have offered (that is to say, the policies produced 
by them) shows that they knew, or were in a position to know, 
that Sewell was without authority to waive any of the pro- 
visions of a fire policy, except by writing indorsed upon or 
attached to such policy. And there was nothing to have led 
them to believe that he had any greater authority in the mat- 
ter of marine insurance. Upon the contrary, it must have 
been within their knowledge that, while he signed fire policies 
as general agent of the company, his name did not appear 
upon the certificates of marine insurance at all. 

It is claimed that, if certain testimony which plaintiffs en- 
deavored to get before the judge had not been improperly ex- 
cluded, the plaintiffs would have shown that the defendant 
had knowledge of the fact that Sewell had agreed to the 
ignoring of the typewritten slip, and that after the loss, with 
knowledge of all the facts, the officers of the company were 
ready to settle. The three bills of exception relied on in this 
connection show that the plaintiifs’ counsel excepted to the 
ruling of the trial court in excluding testimony to prove that 
Maier, the secretary of the company, after the loss told plain- 
tiffs “to go and see Noll, of the Teutonia, and see what they 
fthe Teutonia Insurance Company] would do; that they [the 
Germania] only had part of the risk, having reinsured most 
of it, but would only be too glad to pay their part.” | Assum- 
ing that plaintiffs could have proved that Maier made this 
statement, we do not think that it would make the company 
of which he is secretary liable for a loss which had already 
occurred, and for which it was not liable upon any other 
ground. To hold otherwise would be to hold that the money 
of an insurance company is at the disposal of the secretary, 
to be disbursed as he pleases, and without regard to whether 
claims presented are just or unjust. 

Other exceptions which we find in the record it is unneces- 
sary to pass upon. Judgment affirmed. 
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SUPREME COURT OF TEXAS. 


EQUITABLE LIFE ASSUR. SOC, 
vs. 
EVANS. 


The policy provided that it should be void in case of default of premium, but 
if surrendered within six months from the default a paid-up policy would 
be issued. 

Held, That the stipulation as to time was not against public policy nor un- 
reasonable. In the absence of any legal excuse for failure to surrender 
within the six months the right to a paid-up policy was forfeited. 


In this case, decided by the Court of Civil Appeals of Texas, 
March 16, 1901, a writ of error has been denied by the Supreme 
Court of Texas. The decision of the Court of Appeals is as 
follows [Ed. Ins. Law Journal] :— 


Court or Civ, AppEats oF Texas. 

Coxe & Coxe, fur Appellant. 

Crossy & Dinsmore, for Appellee. 

Situ, S. J. 

This is a suit by Martha P. Evans, appellee, who is the sur- 
viving wife of Harry A. Evans, deceased, against the Equitable 
Life Assurance Society of the United States, claiming an in- 
debtedness by virtue of a policy of insurance on the life of 
Harry A. Evans, issued by the appellant. In the court below 
judgment was rendered in favor of appellee for the sum of 
$1,250, with interest thereon from December 6, 1898, from 
which appellant has duly appealed. 

The policy of insurance was dated and issued on February 
9, 1888, in favor of appellee, and contained the following pro- 
visions considered necessary to be set out; to wit: 

The Equitable Life Assurance Society of the United 
States, No. 120 Broadway, New York, in consideration for 
the application for this policy of insurance, and of each of 
the statements made therein, and in further consideration 
of the payment of the sum of one hundred and thirty-nine 
dollars and sixty-five cents at the office of the society, in the 
city of New York, at the date thereof, and of the annual 
payment of one hundred and thirty-nine dollars and sixty- 
five cents, to be paid at the said office on or before the 24th 
day of January in every year (provided that, when premiums 
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for twenty full years shall have been duly paid to said soci- 
ety, no further premiums will be required), does promise to 
pay to Martha P. Evans, wife of Harry A. Evans, for her 
sole use, if living, in conformity with the statute, * * * 
the sum of five thousand dollars (any indebtedness to the 
society on account of this contract to be first deducted here- 
from) at the office of the society, in the city of New York, 
within sixty days after satisfactory proofs of the death of 
said Harry A, Evans, of Lancaster, in the county of Garrard, 
State of Kentucky, shall have been furnished to the society 
at its said oftice. * * * And, further, that if premiums 
upon this policy for not less than three complete years of as- 
surance shall have been duly received by said society, and 
this policy should hereafter become void in consequence of 
default in payment of a subsequent premium, said society 
will issue in lieu of such policy a new paid-up policy, without 
participation in profits, in favor of said Martha P. Evans, if 
living, and, if not living, to the surviving children of said 
Harry A. Evans, or their guardian, for their use, or, if there 
be no such children surviving, then to the executors, admin- 
istrators, or assignees of said Harry A. Evans, for as many 
twentieth parts of the original amount hereby assured as 
there shall have been complete annual premiums received in 
cash by said society upon this policy at the date when such 
default shall first be made: provided, however, that this 
policy shall be surrendered, duly receipted, within six 
months of the date of default in payment of premium as 
mentioned above. * * * <All premiums are considered 
payable annually in advance, * * * and, if any premium 
or instalment of a premium on this policy shall not be paid 
when due, this policy shall be void, and no credit for surplus 
accumulated on this policy shall be deemed applicable to 
the payment of any premium. Nevertheless, nothing herein 
shall be construed to deprive the holder of this policy of the 
privilege to demand and receive paid-up insurance in accord- 
ance with the agreement contained in this policy. 

An indorsement on said policy dated New York, January 23, 
1893, and duly executed by appellant, is as follows :— 

In lieu of the annual premiums due hereafter on this 
policy, there shall be substituted semi-annual premiums, 
each of seventy-two dollars and sixty-five cents, payable on 
each twenty-fourth day of January and July hereafter, dur. 
ing the continuance of the policy. 

On the trial it was agreed, and we find, that on and prior to 
January 24, 1888, appellee was the lawful wife of said Harry 
A. Evans; that she continued to be such wife until the death 
of said Harry A. Evans, which occurred in the town of Sulphur 
Springs on the 5th day of August, 1898; that said Harry A. 
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Evans paid the premiums upon said policy of insurance down 
to July 24, 1893; that on the last-named date said policy of 
surance lapsed for nonpayment of premium due on said date; 
that proofs of death under and in accordance with the policy 
were furnished by appellee to appellant on October 6, 1898, 
which proofs were on the same day returned by appellant to 
appellee with a letter stating that said policy had lapsed for 
nonpayment of premium on July 24, 1893, and by its terms was 
null and void. We further find the uncontroverted facts to be 
that Harry . Evans defaulted in the payment of the semi-an- 
nual premium which became due on July 24, 1898, and that 
same has never been paid; that no demand upon or applica- 
tion to appellant was made by Harry A. Evans, nor by any one 
else, for a paid-up policy based upon the aforesaid policy 
within six months from July 24, 1893, and said policy was not 
by said Harry A. Evans, nor by any one, surrendered, duly 
receipted, nor surrendered at all, within six months of July 24, 
1893. The record shows that there was some correspondence 
between Harry A. Evans and appellant in April and May, 
1894, but in view of the disposition we feel constrained, under 
the law, to make of this case, we deem it unnecessary to here 
set it out. 

It is contended by appellee that the surrender of the original 
policy, duly receipted, to appellant, within six months of July 
24, 1893, the date that Harry A. Evans made default in the 
payment of the semi-annual premium, was not, under the con- 
tract, a condition precedent to the right of Harry A. Evans to 
paid-up insurance, but that, having paid five complete annual 
premiums, he became, ipso facto, upon making default in the 
payment of the premium, absolutely entitled to a paid-up 
policy of insurance on his life in an amount equal to five-twen- 
tieths of the face of the original policy (that is, to paid-up 
insurance for $1,250), and the ‘appellee’s suit is brought to 
enforce his claim; and appellee contends further that if a sur- 
render of the original policy, duly receipted, was an act that 
was required to be performed by Harry A. Evans, or some one 
else, before his right to such paid-up insurance became abso- 
lute, then the time within which the original policy was re- 
quired to be so surrendered was not of the essence of the con- 
tract, and that it was not necessary that it should be done 
within six months after defaulting in the payment of the pre- 
mium. <Appellant’s contention is just the reverse, and is pre- 
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sented by its first assignment of error, which is as follows: 
“The court erred in rendering judgment in favor of the plain- 
tiff, because the evidence shows that her right to recover any 
sum was dependent upon the surrender to defendant of the 
policy introduced in evidence, duly receipted, within six 
months from July 24, 1893, and that no surrender of said 
policy within said time, duly receipted, or otherwise, was made 
or attempted to be made by plaintiff or any one else.” The 
right of Harry A. Evans to paid-up insurance in the amount of 
five-twentieths of $5,000, after having paid premiums for five 
complete vears, upon making default in the payment of pre- 
mium on July 24, 1893, was not a perfected, absolute right. 
It was an inchoate right, made by the very contract which 
Harry A. Evans entered into, and upon which appellee relies, 
to depend upon the performance by Harry A. Evans or the 
beneficiary of an act whose performance rested with him alone. 
He was required by the contract to surrender the original 
policy, duly receipted, within six months of his default in pay- 
ment of the premium, before his right to paid-up insurance 
should become absolute. The record does not show any legal 
excuse for his failure to do this, nor that the appellant has in 
any mawner waived such failure. There is nothing in this re- 
quirement of the policy that is in violation of any statute or 
principal of public policy, and the provision itself appears to 
be reasonable. Courts have no power, under such circum- 
stances, to enlarge the rights of a party under a contract which 
he has voluntarily assumed, or to say that a part performance 
is as good as a complete performance. Under this contract, 
Harry A. Evans had current insurance on his life in the sum of 
$5,000 until he made default in the payment of the semi-an- 
nual premium which became due on July 24, 1893. Instantly 
upon making such default his current insurance for $5,000 
lapsed, and his sole right then was to surrender his original 
policy, duly receipted, to appellant within six months of such 
default, whereupon he would have been entitled to a new 
paid-up policy of insurance on his life in the sum of $1,250. It 
would not be contended that the current insurance in the sum 
of $5,000 upon his life was in force after such default. It is 
universally held that under such a policy the payment of the 
premium when due is a condition precedent to the continua- 
tion of the liability of the insurer, so far as the original 
amount of insurance is concerned. In such case time is of the 
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essence of the contract. Now, when the original insurance 
has lapsed by default in the payment of the premium, and the 
contract provides that the insured shall be entitled to a new 
paid-up policy for a certain amount, provided he perform a 
certain act; to wit, surrender the original policy, duly re- 
ceipted, within a specified time, why is time not of the essence 
of the contract, as well as in the payment of the premium? In 
one case money is to be paid; in the other, an act to be per- 
formed by the insured. It must be presumed that the per 
formance of the required act on the part of the insured within 
the time required was deemed material by the parties to the 
contract, and, in this kind of contract, of value to the insurer: 
else, it would not have been inserted in the contract. We con- 
clude that the surrender of the original policy, duly receipted, 
within the time prescribed, was a condition precedent to the 
right of Harry A. Evans to paid-up insurance, and that by his 
failure to do this his imperfect right thereto never matured, 
and is now lost. In this conclusion we are sustained by the 


great weight of authorities: Stayner vs. Society (Sup.), 45 
N.Y. 8., 380; McLaughlin vs. Society (Neb.); Hudson vs. In- 


surance Co,, 28 N. J. Eq., 167; Attorney-General vs. Conti- 
nental Life Ins. Co., 93 N. Y., 70; Cravens vs. Insurance Co. 
(Mo. Sup.); Knapp vs. Insurance Co., ll7 U. 8., 4123; 2 
Joyce, Ins., § 1185, and authorities there cited; Insurance Co. 
vs. Devore (Va.); Insurance Co. vs. Whitehead, 58 Miss., 230; 
Sheerer vs. Insurance Co. (C. C.).. We have found no authority 
clearly to the contrary, except from the State of Kentucky, 
and the decisions of that State have not been harmonious. 
See Hexter vs. Insurance Co, (Ky.); Insurance Co, vs. Jarboe 
(IXv.); Montgomery vs. Insurance Co., 14 Bush, 51; Insurance 
Co. vs. Montague (IKy.); Chase vs. Insurance Co., 67 Me., 85; 
Dorr vs. Insurance Co. (Me.), 7 Ins. Law J., p. 370. There are 
other assignments of error presented by appellant, which are 
not necessary to consider, in view of our conclusions upon the 
vital question in the case. We therefore conclude that the 
court erred in rendering judgment for appellee, and that the 
judgment of the court below should be reversed, and judgment 
here rendered for appellant, and it is so ordered. 
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SUPREME COURT OF MICHIGAN. 


KERN BREWING CO. 
v8. 
ROYAL INS. CO.* 
Where the insured accepted from the agent a draft in payment of his loss and 
signed a receipt in full, with knowledge of the fact that the agent was 


instructed to deliver the draft only upon the signing of such receipt, he 
is precluded from recovery of any balance claimed against the company. 


Error to Circuit Court, St. Clair County. 


Paruirs & Jenks, for Appellant. 
Crang, Norris & Drew, for Appellee. 


Monrtcome_ry, C. J. 
Plaintiff signed proofs of loss by a fire, to which a schedule 
and apportionment were attached, fixing defendant’s liability 


at $1,104.32. Plaintiff claims not to have known of this 
schedule and apportionment at the time of the signature, and 
that the policy and the amount of the whole loss show that 
defendant’s proportion should have been greater. Defendant 
introduced testimony tending to show that plaintiff signed 
the proofs of loss with a full understanding of their contents, 
and admitted that defendant’s policy covered the stock in but 
one building, instead of two, as he now claims. Subsequently, 
with a full understanding of the proofs which he had signed, 
and on the advice of his attorney, plaintiff accepted a draft for 
$1,104.32, and signed a receipt in full, said receipt being in- 
sisted upon as a condition to the delivery of the draft. Plain- 
tiff claims that he reserved the right to recover against the 
company any balance. The plaintiff was informed that the 
instructions given to the agent were to deliver the draft only 
on condition of the plaintiff’s signing the receipt. It appears, 
therefore, that he was fully apprized of the limitations upon 
the agent’s authority, and that ‘he elected to sign the receipt 
and receive the draft, knowing that the condition affixed by 
the company to the delivery of the draft to him was that he 


* Decision rendered, Juue 4, 1901. 
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should receipt in full for all claims against the company. He 
should be held to have accepted the proposition made by the 
company, and the only question, therefore, is whether, in view 
of the dispute between the plaintiff and the defendant as to 
the extent of liability under this policy, the receipt of the 
amount admittedly due in full payment and discharge of the 
liability concludes the plaintiff. Upon this question the case 
is ruled by Tanner vs. Merrill, 108 Mich., 58. See, also, Golden 
vs. Illuminating Co., 114 Mich., 625. 

The judgment will be affirmed, with costs. 

Long, J., did not sit. The other justices concurred 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Neawect oF MortrGaGee To Secure Assent To ASSIGNMENT IN UNAUTHOR- 
IZED CoMPANY. 
In the case of First National Bank of Ottawa vs. Renn et 
al., decided by the Supreme Court of Kansas, July 6, 1901, the 
following syllabus was furnished by the court:— 


Where a mortgagee of real estate requires the mortgagor 
to take out a policy of insurance on the mortgaged prop- 
erty, and deliver it, with the mortgage, to the mortgagee, 
as collateral security, which policy contains a condition 
that * the mortgagee or trustee shall notify the company of 
any change of ownership or increase of hazard which shall 
come to his or their knowledge, and shall have permission 
for such change of ownership or increase of hazard duly in- 
dorsed on the policy,” and the mortgagor sells the mort- 
gaged property, and indorses an assignment of the policy to 
the purchaser, who agrees to pay the debt, and assigns to 
him the policy, properly indorsed thereon, and both grantor 
and grantee request the mortgagee, who is in possession 
and control of the policy, to secure the consent of the insur- 
ance company to such assignment, and. the mortgagee neg- 
lects so to do, by reason whereof the insurance company is 
relieved from all li: ibility to such grantee, and where the 
mortgaged property is afterwards wholly or partially de- 
stroyed by fire, the grantee may counterclaim his damages 
in an action brought by the mortgagee to foreclose the 
mortgage. This rule is equally applicable in an action to 
foreclose a mortgage by one holding it by assignment, in 
trust for certain outstanding obligations of the mor tgagee, 
where the policy has been left in the hands of the mortgagee 
to be cared for, and renewed, if necessary. 


To solicit an insurance company not authorized to do 
business in Kansas to consent to the assignment of an in- 
surance policy issued by it at a time when it was so author- 
ized, is not a violation of paragraph 3331, Gen. St. 
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Assignment OF Wire's Poticy 1n Case oF Tontine Divipenpd anp Deatu 
or WIFE. 

In the case of Stevens vs. Germania Life Ins. Co., decided 
by the Court of Civil Appeals of Texas, April 10, 1901. the fol- 
lowing rulings were made: 

“An insurance policy was issued in favor of the wife of the 
insured if living at the time of his death, and, if not living, 
then to his children. The insured and his wife assigned the 
policy to plaintiff.as collateral. The wife died before her hus- 
band. After the wife’s death, a tontine dividend accrued on 
the policy. Held, that the wife’s death defeated the assign- 
ment and all rights predicated thereon, including the divi- 
dend. 

*“ Where a husband and wife assigned as collateral a policy 
payable to the wife or to their children if the wife should die 
before her husband, the fact that the wife did die, and that 
the children were minors, who would probably have lost the 
policy by nonpayment of premiums, had they not been paid by 
the assignee, will entitle the assignee to recover premiums 
paid on the strength of the assignment. 

“ Where the assignee of an insurance policy paid premiums 
thereon, which were a charge on the fund, limitations could 
not run against his right to recover the amounts so paid until 
the death of the insured. 

“Where the beneficiary of an insurance policy is uncertain 
by reason of conflicting claims, and the insurance company 
proceeds promptly and properly to file its bill of interpleader, 
it is not liable for statutory penalties for failure to pay loss 
within the time specified in the policy after demand of pay- 
ment. 

“Where no assignment of error was filed questioning the 
correctness of the trial court’s instruction as to the amount 
due on a policy, an allowance of attorney's fees and costs to 
the interpleading insurance company will not be disturbed on 
the ground that the company failed to tender interest on a 
tontine dividend due on the policy. 

“A tontine dividend, becoming by the terms of a policy a 
part thereof, does not bear interest. 

* Where an assignee of an insurance policy pays premiums 
thereon, and recovers the amount so paid, he is entitled to 
interest from the time of each payment to the date of his judg- 
ment.” 


4 
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Fatse SrareMENTS IN APPLICATION. 

In the case of Mutual Reserve Fund Life Association vs. 
Opp, decided by the Supreme Court of Mississippi, April &, 
1901, the insured represented in the application that he had 

always been in good health, whereas a physician, whose evi- 
dence was unimpeached, testified that he ‘had treated him for 
syphilis, and that prescriptions in evidence were given for 
that purpose. It was held that the evidence warranted a 
peremptory instruction for the defendant company. 


NonpEtivery oF Benerit CERTIFICATE. 

Where the constitution and by-laws were made a part of 
the contract in the application for membership in a benevo- 
lent association, and they provided that the certificate shall 
not be in force until delivered, there can be no recovery on a 
certificate which had not been delivered, though the applicant 
had been initiated, in the absence of bad faith. Such was the 
decision of the Supreme Court of Tennessee, in the case of 
McLeudon vs. Woodmen of the World, decided April 13, 1901. 


Torat Disasinity or Rattroap EMPLoyeE. 

In the case of Lillie vs. Brotherhood of Railway Trainmen, 
decided by the Supreme Court of Iowa, May 25, 1901, the con- 
stitution of the order provided for indemnity to members 
whose disabilities totally incapacitate them from the perform- 
ance of duty in any department of the train or yard service. 
It was held that the rules of the railroad, which were similar 
to those of many others, as to physical examination, were ad- 
missible, and evidence of such impaired eyesight that he could 
not see signals at a reasonable distance, or distinguish colors, 
was also admissible to show such disability. 


Utrra Vires 1x Case or Mutuat Company. 

In the case of Garner vs. Mutual Fire Ins. Co., decided by 
the Supreme Court of Iowa, May 25, 1901, it was held that a 
mutual company, limited by its charter to the insurance of 
town or city property cannot plead ultra vires if it insures 
country property, and receives premiums and levies assess- 
ments therefor. It was also held that misstatements in in- 
sured’s proofs of loss through mistake, and with an under- 
standing with the adjuster that they could be subsequently 
corrected, will not defeat the policy. 
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By-Law Ovstine Jurispiction. 

A by-law of a benevolent society, which provides that every 
contest between the society and a member shall be referred to 
a committee, whose decision shal] be final, is invalid, as regards 
claims against the society, and no bar to a suit for recovery, 
since it deprives members of the right to resort to the courts. 
Such was the decision of the Supreme Court of Rhode Island, 
in the case of Pepin vs. Societe St. Jean Baptiste, decided June 
5, 1901. 
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BENEVOLENT Soctety.— PAYMENT oF ASSESSMENTS TO SUBORDINATE LopGe. 


In the case of Bragaw vs. Supreme Lodge Knights and 
Ladies of Hionor, decided by the Supreme Court of North Caro- 
lina, May 28, 1901, the assessments had been paid to the secre- 
tary of the local lodge. who had been designated by the su- 
preme lodge as the proper party, but he had failed to transmit, 
and the local lodge had been suspended. It was held that a 
provision in the policy subjecting the member to the power of 
the corporation to change its by-laws did not permit the latter 
to change, at will, its contract with its members. The secre- 
tary was the agent of the grand lodge, notwithstanding a pro- 
vision in the by-laws that he was the agent of the members, 
and not of the grand lodge, and the member cannot be charged 
with his failure to remit. 


El gl EE OORT FA ATE B 


BENEFICIARY OF BENEVOLENT SOCIETY. 





In the case of Manley vs. Manley, decided by the Supreme 
Court of Tennessee, April 8, 1901, it was held that a mother 
is entitled to be made beneficiary in case of a benevolent soci- 
ety whose benefits are restricted to the families of members, 
and a widow and children cannot claim a fund where the 
mother was made beneficiary by a member subsequent to his 
marriage. 





PLeapInG.—PayMENT OF PREMIUM. 

In the case of Union Casualty & Surety Co. vs. Bragg, de- 
cided by the Supreme Court of Kansas, June 8, 1901, the fol- 
lowing syllabus was furnished by the court :— 

In an action on an insurance policy it was alleged in the 
petition that the insured had done and performed all of the 
requirements of the policy on his part. The condition re- 
quired prompt payment of premiums as they became due. 
The insurance company answered, averring that the policy 
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had lapsed by reason of a failure to pay the last premium. 
In reply plaintiff alleged that the company had waived 
such payment, and, further, that by its conduct it was es- 
topped from claiming that the premium was not paid. 
Held, that the allegations of the reply constituted a de- 
parture from the averments of the petition. 

A clerk of the general agent of an accident insurance com- 
pany wrote to the insured that he (the clerk) had been 
charged with the last instalment of premium due from the 
insured on the policy, and requested a remittance of the 
same to him. In fact, the clerk had not paid the premium, 
but was liable to the company therefor, by reason of his fail- 
ure to deduct it from the amount of the indemnity paid to 
the insured under the policy as the result of a previous acci- 
dent. After the insured had sustained another injury 
within the time limit of the policy, he was informed that the 
premium mentioned had not been charged to, or paid by, the 
clerk, and that his insurance had lapsed. Held, that the 
clerk had authority to give information of a thing which, if 
done, would bind the company, and that the insurance com- 
pany cannot be heard to assert a forfeiture, after a liabiljty 
had arisen on the policy, when by its course of dealing it had 
induced the insured to believe that the premium was paid. 


BeEneEvOLENT Socrety.—Avtuority oF AGENT. 


In the case of Modern Woodmen of America vs. Lane, de- 
cided by the Supreme Court of Nebraska, June 5, 1901, the fol- 
lowing syllabus was furnished by the court :— 


In an action tried to the court, in which separate findings 
of fact and conclusions of law were made, an assignment in 
the petition in error that “ the judgment is contrary to law 
and is not sustained by sufficient evidence ” does not call for 
specific review of each of the several conclusions of law. 

In such case, the assignment that the judgment is con- 
trary to law, none of the separate conclusions of law being 
complained of, and some being clearly right, can only be con- 
sidered so far as to ascertain whether such conclusions sup- 
port the judgment. 

Where a representative of a mutual benefit insurance 
company, within the scope of his authority, accepts a sur- 
render of a benefit certificate, and a fee for the issuance of 
a new one, with knowledge that the holder of the certificate 
is in arrears for dues or assessments, the effect of his so 
doing is not avoided by evidence that he acted in ignorance 
of the legal consequences. 

The recognition of the continued validity of a certificate 
or policy, with knowledge of facts entailing a forfeiture, is 
a waiver of the forfeiture, as a matter of law; and it is not 
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necessary that there be a new agreement, or the elements of 
an estoppel. 

A secret intention to insist upon a forfeiture cannot pre- 
vail against deliberate acts, with knowledge of the forfei- 
ture, which in law amount to a waiver thereof. 

The rules of a mutual benefit insurance society provided 
that nonpayment of dues or assessments should operate as 
a suspension, and that a member under suspension, in order 
to be reinstated, must make proof of continued good health. 
They also provided that only members in good standing 
might change beneficiaries by surrendering the certificate 
and obtaining a new one. Held, that cancellation of a prior 
certificate, acceptance and retention of a fee for issuing a 
new one with change of beneficiary, and issuance of a new 
one accordingly, amounted to a waiver of such require- 
ments, though the certificate holder was not in good health 
at the time. 


INVENTORY. 

In the case of Fire Association of Philadelphia vs. Master- 
son et al., decided by the Court of Civil Appeals of Texas, 
March 9, 1901, it was held that where the insured goods were, 
from time to time, replenished from another store of insured, 
the furnishing of the invoices taken of goods when transferred 
was not taking an inventory, as required by the policy, nor 
will a claim that it was not practicable for the manager to re- 
ceive an invoice of farm goods purchased excuse the inventory. 
Where no invoice had ever been taken it cannot be claimed 
that such invoices were a substantial compliance with a re- 
quirement of an inventory within thirty days of the issue of 
the policy. 





John Hancock Mut. Life Ins. Co. vs. Houpt. 


UNITED STATES CIRCUIT CUJIRT. 


WESTERN DISTRICT OF PENNSYLVANIA.—March Term, 18899, 


JOHN HANCOCK MUTUAL LIFE INS. CO. 
v8. 


M. B. HOUPT.* 


In his answers to questions in the application, which was a warranty, the in- 
sured concealed the fact that he had a serious disease of the throat for 
which he had consulted physicians and that he had applied for insurance 
in another company. 


Held, That the breach of warranty was not excused by knowledge of the 
facts by the medical examiner. 


Held, That he could not claim ignorance of the character of his answers 
when he had received a policy in which his misrepresentations were 
disclosed. 


Held, That where the suit was brought for cancellation of the policy within 
three months, on the ground of fraud, a provision making it incontestable 
after two years had no application. 


In Equity. 


E. N. Wittarp, for Plaintiff. 
J. B. Woopwarp, for Defendant. 
Acueson, C. J. 

This suit was commenced on October 21, 1898. The bill is 
for the cancellation of a policy of insurance for $10,000, dated 
July 29, 1898, and on that day issued by the plaintiff to the de- 
fendant, upon the life of the latter, on a written application, 
dated July 15, 1898, made and signed by the defendant. The 
policy recites that the insurance is made “in consideration of 
the representations and statements made in the application 
for this policy, which are referred to and made a part hereof,” 
and stipulates that “if any of the statements in the applica- 
tion for this policy are in any respect untrue this policy shall 
become void, except as hereinafter agreed,’ and that the 
‘policy shall be incontestable after two years from its date, 
except for nonpayment of premium, or military or naval serv- 
ice in time of war.” Accompanying the application were 
questions propounded by the medical examiner to the appli- 
cant, the latter’s answers to the same, and the following stipu- 
lation thereunder subscribed by the applicant: “I hereby 


* Decision rendered, August, 1901. 
VoL. XXX.—55. 
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warrant that all the statements and answers made by me 
above are complete and true. I agree that there shall be no 
contract of insurance until a policy shall have been issued and 
delivered, ana the first premium thereon paid, while I am in 
good health, and if said policy be issued, this application 
with answers made to the medical examiner shall be a part 
chereof.” 

A true copy of the questions by the medical examiner and 
the applicant’s answers thereto were plainly printed and 
written on the reverse side of the policy as issued and deliv 
ered. The ground for the cancellation of the policy alleged in 
the bill is that certain specified representations and state 
ments made by the defendant in his said application and an- 
swers to the medical examiner, material to the risk and upon 
the faith of which the policy was issued, were untrue, and 
were known by the applicant to be false when made. 

After the cause was at issue, and at the instance of both 
parties, and in pursuance of a written stipulation signed by 
their counsel, the court referred the case to a master named 
by them. The order appointing the master did not expressly 
define his powers, but throughout the proceedings before him 
both parties acted upon the theory that he was authorized 
to hear and decide all questions of fact and law, and each 
party requested the master to make findings of fact and law in 
accordance with propositions submitted by them respectively. 

In the main, the findings of the master were in favor of the 
plaintiff, and he has recommended a decree in accordance 
with the prayers of the bill, canceling the policy in question. 

The master found and has reported (among other things) 
that “the defendant was not fairly insurable, and this fact 
was known both to him and to the examining physician;” 
that “the application and medical examiner’s report signed 
by the applicant contained misstatements calculated and in- 
tended to, and which did, in fact, deceive and mislead the 
company’s officers;” that “had the questions of the applica- 
tion been truthfully or fairly answered, the policy would not 
have been issued;” and that, on “October 11, 1898, promptly 
on discovery of the misrepresentations, and within three 
months from the date of the original application, plaintiff 
tendered the defendant the return of the premium paid.” 

Specifically answering certain of the plaintiff’s requests, 
the master found thus:— 
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“In his application the defendant stated as follows:— 

“<The only insurance on my life is as follows: New Eng- 
land, $15,000; North Western, $10,000; Mutual Life, New 
York, $10,000; State Mutual, $20,000; A&tna, $10,000.’ 

“ He further stated in his application as follows :— 

“*T have never made an application to insure my life to any 
company, nor agent, upon which a policy has not been issued, 
nor is there one now pending, unless so stated above.’ 

“ He further stated as follows:— 

“*Have applied to State Mutual for $10,000 additional,’ in 
his declaration to the medical examiner. 

“Answer. I so find and report.” 

“That said answer (statement) was untrue, and, at the time 
it was made, on July 15, 1898, the defendant had an applica- 
tion pending which he made to the Phoenix Mutual Life Insur- 
ance Company of Hartford, Conn., for insurance on his life in 
the sum of $10,000, on June 29, 1898, which was received at the 
office of the Phoenix Mutual Life Insurance Company, in Hart- 
ford, Conn., on July 6, 1898, and rejected August 8, 1898. 

“Answer. I so find and report. The date of rejection, how- 
ever, was August 6th.” 

“That question lla, put by the medical examiner in his 
question was as follows :— 

“Ita. Have you been obliged to consult a doctor at any 
time during the last ten years? If so, when, and for what?’ 
To which the defendant answered, ‘ Pneumonia, 1} years ago.’ 

“Answer. I so find and report.” 

“That said answer was false and misleading, and the de- 
fendant had consulted Dr. F. H. Bosworth, of New York, a 
specialist in throat diseases, in the month of April, 1897, and 
from that time to October 1, 1898, for a disease of the throat 
which the doctor pronounced ‘ perichondritis of the cricoid 
cartilage of the larynx.’ That he consulted Ernest U. Buck- 
man and Dr. L. H. Taylor, both specialists in throat diseases, 
of the city of Wilkesbarre, Pa., for the same disease, from 
April, 1897, to November, 1898. That ‘he was treated for 
throat disease by these physicians in the month of April, 1897, 
and every month thereafter until November, 1898, from two 
to ten times a month, and they treated him by sprays, applica- 
tions to the throat, and by applying electricity to the throat 
externally. 

“Answer. I so find and report.” 
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“That the defendant was also asked by the medical exam- 
iner this question: ‘11b. When, and for what, did you last 
consult a doctor?’ To which the defendant answered: ‘As 
above’ (which above answer was ‘ pneumonia 1} years ago.’). 
That said answer was false and misleading, as the uncontra- 
dicted evidence is that he consulted and was treated for dis- 
ease of the throat by Drs. Bosworth, Taylor and Buckman, 
from April, 1897, to November, 1898. 

“Answer. I so find and report.” 

“That the defendant was also asked by the medical exam- 
iner this question: ‘Are you now under a doctor’s care? If 
so, for what?.’ To which the defendant answered, ‘ No, 
which answer was false and misleading, according to the tes- 
timony of Drs. Bosworth, Taylor and Buckman. 

“Answer. I so find and report.” 


“That the thirteenth question put by the medical examiner 
to the defendant was as follows:— 

“*Has any proposal or application to insure your life ever 
been made to any company or agent upon which a policy has 
not been issued, or is any now pending? If so, give full par- 
ticulars.. To which the defendant answered, ‘ Have applied 
to State Mutual for $10,000 additional.’ 

“Which answer was false, and there was an application by 
the defendant for a policy of ten thousand dollars, upon his 
life, pending in the Phoenix Mutual Life Insurance Company 
of Hartford, Conn., dated June 29, 1898, received by the Phe- 
nix Mutual on July 6, 1898, and rejected on August 8, 1898. 

“Answer. I so find and report, except that the date of 
rejection was August 6th.” 

“Question eighteen, put by the medical examiner to the de- 
fendant was as follows:— 

“Have you ever had, or been predisposed to any of the fol- 
lowing diseases or infirmities? If so, state the full particu- 
lars, giving dates, severity, duration, nature and number of 
attacks. Among the diseases then inquired about was this: 
‘Have you ever had or been predisposed to disease of the 
throat?’ To which the defendant answered, ‘No; except 
pneumonia above.’ That said answer was false. 

“Answer. I so find and report.” 

“That the plaintiff was induced to issue its policy. No. 
56098, insuring the defendant’s life, by false declarations and 
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representations made to it by the defendant as to the state of 
his health and medical attendants. 

“Answer. I so find and report.” 

“That had the defendant stated the truth in his applica- 
tion and in his answers to the questions put to him by the 
medical examiner, as to his previous health and medical at- 
tendance, the policy would not have been issued. 

“Answer. I so find and report.” 

“At the time M. B. Houpt made his application to the plain- 
tiffs he knew he had disease of the throat; he knew that he 
had consulted and been attended by Drs. Bosworth, Taylor 
and Buckman, specialists in throat diseases, for diseases of 
the throat; and he knew that he had had illness and disease 
other than as stated by him in his application and in his an- 
swers to the questions put to him by the medical examiner. 

“Answer. I so find and report.” 

“From April, 1897, to and including July 15, 1898. the de- 
fendant had perichondritis of the cricoid cartilage of the 
larynx. 

“Answer. I so find and report.” 

* Perichondritis of the cricoid cartilage of the larynx is a 
disease of the throat, and tends to shorten life and increase 
the risk of loss in the matter of life insurance. 

“Answer. I so find and report.” 

“The concealment of the fact, by the defendant, that he had 
consulted and been attended by Drs. Bosworth, Taylor and 
3uckman, for throat disease, was the concealment of a fact 
material to the risk. 

“Answer. I so find and report.” 

“The concealment of the fact, by the defendant, on July 15, 
1898, that he had an application pending in the Phenix Mu- 
tual Life Insurance Company of Hartford, Conn., for a policy 
of ten thousand dollars, on his own life, was the concealment 
of a material fact. 

“Answer. I so find and report.” 

“That under all the evidence in this case the answers of 
the defendant to the questions put to him by the medical ex- 
aminer, Nos. 11a, b and ¢, 13, 18 and 19, were made with actual 
intent to deceive the plaintiff. 

“Answer. From a careful consideration of the evidence, I 
believe this to be so. I so find and report.” 
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“The policy, which the defendant read upon its delivery, 
contained this clause: ‘No person except the president or 
secretary is authorized to make, alter or discharge contracts, 
or waive forfeiture.’ 

“Answer. I so find and report.” 

To the report and findings of the master the defendant filed 
exceptions, and, accordingly, the cause came on for final hear- 
ing. 

The case, however, has been considered by the court as well 
on the pleadings and proofs as on the report of the master 
and the exceptions to his findings. 

Now, it is settled that the findings of a master upon matters 
of fact are not to be disturbed unless clearly in conflict with 
the weight of the evidence: Kimberly vs. Arms, 129 U. S., 
512; Davis vs. Schwartz, 155 U. &., 631. No such clear con- 
flict is apparent here. Certainly there was evidence to sus- 
tain all the findings of fact here excepted to, and I am not 
convinced that the determinations of the master were against 
the weight of the evidence in any essential particular what- 
ever. 

In the brief of the defendant’s counsel it is said: “It is 
not denied that the application contained misrepresentations, 
and that the misrepresentations were material to the risk. It 
is strenuously denied, however, that they were made by the de- 
fendant with intent to deceive the plaintiff.” But, under the 
circumstances, and having regard to all the evidence, it is 
hard to acquit the defendant of positive bad faith. I cannot 
say that the master went too far in holding, as he has done, 
that the defendant actually intended to deceive the plaintiff. 

It does not help the defendant’s case that the medical ex- 
aminer, who acted in this one instance, was informed, or had 
knowledge of what the facts were. The medical examiner 
was not authorized to enter into a contract of insurance, or 
to make any waiver. The defendant well knew that his ap- 
plication and accompanying answers to the questions of the 
medical examiner were addressed to the insurance company, 
and were to be submitted to its officers as the basis of the 
proposed contract of insurance. He subscribed his applica- 
tion and the said answers, and must be taken to have known 
the contents thereof. He is not to be heard to assert the con- 
trary under the circumstances of this case. Moreover, he ex- 
pressly warranted the truth of his statements and answers as 
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subscribed by him. Furthermore, aside from the warranty, 
his misrepresentations were most material, and, in fact, mis- 
led the plaintiff and induced it to issue the policy. Still 
further, even if it could be believed that the defendant did 
not originally know what his answers stated, the policy, when 
delivered, to him, plainly disclosed his untruthful answers, 
and he could not, in good faith to the plaintiff, hold the 
policy: New York Life Insurance Company vs. Fletcher, 117 
U.S., 519, 534. Under the findings of fact by the master and 
the proofs, the defendant is without any solid ground upon 
which to place a defense to this bill. 

A word as to the suggestion made by the defendant’s coun- 
sel, touching the effect of the clause providing that the policy 
shall be incontestable after two years from its date. That 
clause and the authorities cited under this head plainly have 
‘no application to this case. This suit is for cancellation of 
the policy, and was brought within two years; indeed, within 
three months after its date. The suit proceeded upon the 
ground that there never was a valid contract of insurance, 
and that the policy was fraudulently obtained, Of course, 
the case is to be determined upon the facts as they existed at 
the date of the filing of the bill. 

The exceptions to the master’s report must be overruled, 
and his findings of fact confirmed. 

Let a decree be drawn in favor of the plaintiff in accordance 
with the recommendation of the master. 


Nore sy Ep. Ins. L. J. 


The decree recommended by the master was that the policy be delivered up 
for cancellation. 
No appeal will be taken from the decree of the Circuit Court. 





«Supreme Court of Michigan. 


SUPREME COURT OF MICHIGAN. 


McGANNON 
v8. 


MICHIGAN MILLERS’ MUT. FIRE INS. CO.* 


The statute of Michigan providing that the violation of a policy provision 
shall not render it void unless the insurer has been injured through the 
violation applies to all subsequent policies issued in the State, whether 
standard policies or not. 


The statute is not unconstitutional as putting an unconstitutional limit on 
the right of the parties to contract, nor does it impair the obligation of 
contract. The Legislature has power to prescribe the form of contract to 
corporations which are creatures of the statute. 


The insured agreed in the application to keep a watchman on the premises at 
all times, but the policy did not specifically provide that failure should 
render it void. 


Held, That the agreement was not a warranty requiring literal compliance; 
and where a reliable watchman was employed, his absence at the time 
of the fire through the sickness of his wife did not defeat the policy. 


Error to Circuit Court, Ingham County. 


Crane, Norris & Drew, for Appellant. 
Cauttit & Woop, for Appellee. 
Moore, J. 

The defendant is a fire insurance company organized under 
the laws of the State of Michigan, with its principal office at 
Lansing, Mich. The plaintiff is the owner, by assignment 
from the Verona Mill Company, of a policy of insurance issued 
to said Verona Mill Company by the defendant company. In 
March, 1899, the Verona Mill Company made a written appli- 
cation for insurance. Among other things stated in the appli- 
cation is the following :— 

What facilities have you in the way of force pumps, ex- 
tinguishers, etc., for putting out fire? A. Waterworks. 
Do you agree to keep a watchman on the premises at all 
times when not in operation? A. Yes. Do you agree to 
keep at least one cask of salt water on each floor of the build- 
ings, and one or more buckets to each cask, always in order 
and ready for use in case of fire? A. Yes. Do you agree 
not to use open movable lights on the premises insured? 
Yes. If both water and steam power are used, state what 
proportion of the time a permit for steam is wanted. Is 
smoking permitted except in the office? No. What is the 


* Decision rendered, July 19, 1901. 
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capacity of the mill in twenty-four hours? Two hundred 
barrels. State anything affecting the risk, not otherwise 
fully explained. Through what bank do you prefer to have 
collections on you made? Farmers’ Bank. And the under- 
signed applicant hereby warrants that the above is a just, 
full, and true exposition of the facts and circumstances in 
regard to the property to be insured, and is and shall be con- 
sidered as the basis on which insurance is to be effected and 
continued in force, and the same is understood as incorpo- 
rated in, and forming a part and parcel of, the policy as a 
continuing warranty during the life of such policy. And it 
is covenanted and agreed that if the situation or circum- 
stances affecting the risk shall be so altered or changed as 
to render the risk more hazardous, or if there be any change 
affecting the title, interest, or possession of the property, 
the assured will notify the secretary of said company forth- 
with, in writing, of such alteration or change. 
Upon this application a policy of insurance was issued. 
The provisions of said policy which counsel deem material in 
this controversy read as follows :— 


* * * Reference is made to assured’s application and 
survey on file in the office of this company, and which is 
made part of this policy: * * * This entire policy shall 
be void if the insured has concealed or misrepresented, in 
writing or otherwise, any material fact or circumstance con- 
cerning this insurance or the subject thereof, or if the inter- 
est of the insured in the property be not truly stated herein, 
or in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the sub- 
ject thereof, whether before or after a loss. This entire 
policy, unless otherwise provided by agreement indorsed 
hereon and added ‘hereto, shall be void if the insured now 
has, or shall hereafter make or procure, any other contract 
of insurance. whether valid or not, on property covered in 
whole or in part by this policy, or if the subject of insurance 
be a manufacturing establishment, and it be operated in 
whole or in part at night later than ten o’clock, or if it cease 
to be operated for more than ten consecutive days. * * * 
If an application, survey, plan, or description of property, to 
be referred to in this policy, it shall be a part of this con- 
tract, and a warranty by the insured. * * * This policy 
is made and.accepted subject to the foregoing stipulations 
and conditions, together with such other provisions, agree- 
ments, or conditions as may be indorsed hereon or added 
hereto, and no officer, agent, or other representative of this 
company shall have power to waive any provisions or condi- 
tions of this policy, except such as by the terms of this policy 
may be the subject of agreement indorsed hereon or added 
hereto; and as to such provisions and conditions no officer, 
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agent, or representative shall have such power, or’ be 
deemed or held to have waived such provisions or condi- 
tions, unless such waiver, if any, shall be written upon or 
attached hereto, nor shall any privilege or permission affect- 
ing the insurance under this policy exist or be claimed by 
the insured unless so written or attached. 

Afterwards a loss occurred, and this suit was brought. A 
stipulation of facts was filed, the material parts of which read 
as follows: “April 17, 1899, at or about 11:30 p. m., fire origi- 
nated from an unknown cause in the insured property, and the 
same was totally destroyed by fire. The mill was generally 
running from seven o’clock a. m. until six o’clock p.m. It was 
not running during the night, nor on Sundays. The mill com- 
pany maintained in the mill a small electric light plant, which 
furnished electric lights in the village of Verona; said light 
plant being started up at dusk in the evening, and closing at 
ten o’clock p.m. The Verona Roller-Mill Company employed 
J. U. Robinson, who was also secretary of the company, as one 
of its engineers and watchman. He was a competent man to 
perform the duties for which he was employed. He was hired 
and had agreed to take charge of the machinery as millwright, 
engineer, and watchman, as follows: To go on duty at twelve 
o’clock noon of each day, Sunday excepted, and so long as the 
mill was running to run the engine, do the firing, look after the 
repairs to the mill machinery, and when the mill ceased run- 
ning at six o’clock p. m., to run the electric light plant above 
referred to until ten o’clock p. m., and while running the plant 
to perform the duties of night watchman at the mill, and after 
ten o’clock p. m. to remain on the premises and perform the 
duties of night watchman until twelve o'clock midnight, when 
he was relieved by W. B. Taylor, and went off duty. He ran 
the electric light plant Sundays from dark until ten p. m., and 
watched Sunday nights from ten to twelve p.m. W. B. Tay- 
lor was employed by the Verona Roller-Mill Company as 
second engineer and watchman, to perform duties as follows: 
He was to go on duty every night at twelve o’clock midnight, 
act as watchman until the mill started up in the morning, 
when he ran the engine as engineer and fireman until twelve 
o’clock noon, when he was relieved by J. U. Robinson, and 
went off duty. On Saturday nights Mr. Taylor went on at 
twelve o’clock midnight, and watched until daylight, when he 
went off duty, and no watchman, or. other person having the 
duties of watchman, was in charge of the mill premises on 
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Sundays until the electric light plant was started up in the 
evening. The employees and officers of the mill company 
were around the mill on Sundays, there being some one of 
them at the mill once or twice each Sunday, but no one per- 
forming the duties of watchman on Sundays during the day. 
Mr. Taylor was a competent man for his employment, and was 
paid by the Verona Roller-Mill Company for performing the 
duties as above detailed. On the night when the fire occurred, 
J. U. Robinson ran the electric light plant until ten o’clock. 
At that hour he shut down the lighting plant, carefully in- 
spected all the stories of the mill, and went ‘home, leaving the 
mill at about 10:15 p. m.; his wife being quite sick at the time, 
which was the occasion of his leaving the mill on this occasion 
prior to twelve o’clock p. m. Robinson went straight home 
and went to bed, and at the time the fire broke out was in bed 
at his house at the other end of the village of Verona, about 
two ‘hundred yards away from the mill, and out of sight of the 
mill. The other officers and stockholders of the Verona 
Roller-Mill Company were not aware that Robinson had left 
the mill that night. Said Robinson had on a few occasions 
prior to the date of the fire left the mill alone in a similar way 
between the hours of ten and twelve o’clock p. m., but his ab- 
sence on these occasions was likewise unknown to any of the 
other officers or stockholders of the Verona Roller-Mill Com- 
pany. It is admitted that the officers and stockholders of the 
Verona Roller-Mill Company used due diligence in the selec- 
tion of Robinson and Taylor as watchmen at the mill; that 
Robinson’s absence was occasioned solely by the sickness of 
his wife, who was quite sick; that the mill property destroyed 
was worth in excess of the total amount of insurance upon the 
same; that the company sustained quite a loss not covered by 
insurance; and that there was no fraud or bad faith upon the 
part of the plaintiff or his assignor, the Verona Roller-Mill 
Company. It is admitted that all of the conditions and agree- 
ments set forth in said application and policy have been fully 
and literally complied with by the Verona Roller-Mill Com- 
pany and the plaintiff herein, except as regards the absence of 
the watchman, as hereinbefore set out, and as to whether this 
condition of the application of the policy has been complied 
with is to be determined by the court upon this agreed state of 
facts; and, if the facts herein set out constitute such a com- 
pliance, then judgment is to be rendered for the plaintiff for 
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$2,849.67, with interest at 6 per cent per annum from the 25th 
day of April, 1899; otherwise, judgment is to be rendered for 
the defendant.” The circuit judge rendered a judgment in 
favor of plaintiff for the full amount of his claim. The case is 
brought here by writ of error. 

The circuit judge held that section 5180 (Comp. Laws 1897) 
applies to this policy of insurance, and the policy did not be- 
come void for failure to keep a watchman upon the premises 
on Sundays; the loss not having occurred during such times, 
or by reason of the absence of the watchman on Sundays. 
This policy was issued in March, 1899, nearly two years after 
the provisions of section 5180 (Com. Laws) took effect. Coun- 
sel insist that the provisions of that section apply only to a 
Michigan standard policy, and that the policy sued upon is not 
a Michigan standard policy. We do not need to decide 
whether this policy issued by a Michigan company, with an in- 
dorsement on the back, “Standard Policy,” is a Michigan 
standard policy or not. Section 5180 reads as follows :— 

That no policy of fire insurance shall hereafter be declared 
void by the insurer for the breach of any condition of the 
policy if the insurer has not been injured by such breach; 
or where a loss has not occurred during such breach, or by 
reason of such breach of condition. 


This language is broad enough to cover the policy in suit, 
whether it is regarded as a Michigan standard policy or not, 
and we think it was intended to cover all policies issued in this 
State after it became a law. Though there is no direct adjudi- 
cation to that effect, we think the opinion of the court in this 
respect is foreshadowed in Niles vs. Insurance Co., 119 Mich., 
252; Cronin vs. Insurance Co. (Mich.); Sheldon vs. Insurance 
Co. (Mich.); Boyer vs. Insurance Co. (Mich.): Counsel say: 
“The act in question is unconstitutional. It puts an unconsti- 
tutional limit on the right of parties sui juris to make con- 
tracts for themselves. The Legislature has no authority to 
deprive a party of his right to make contracts not immoral or 
contrary to public policy. Any limitation which transgresses 
this private right is unconstitutional and invalid. Also this 
statute as now set up by plaintiff impairs the obligation of con- 
tract, and is, for that reason, invalid.” We cannot agree with 
counsel in this respect. The defendant corporation is a crea- 
ture of the statute. It could not engage in the business of in- 
surance except by virtue of the statute. It is entirely compe- 
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tent for the Legislature to prescribe the forms of its contracts, 
and the limitations in relation to forfeitures therein. It, of 
course, would not be competent to impair the obligation of 
contracts already entered into, but that is not what is at- 
tempted to be done here. The idea of the Legislature, doubt- 
less, was to protect policyholders, and see that their insurance 
did not fail because of any breach in the terms of the policy 
or the application which did not result in injury to the insur- 
ance company. See note “a,” section 156, May, Ins., and cases 
there cited. The court also held that the act of Robinson, the 
watchman, in leaving the mill the night of the fire at 10:15 
p. m., and remaining away from there during the time he was 
to act as watchman, under the facts stipulated, did not con- 
stitute a breach of warranty which avoided the policy. 

It is insisted upon the part of the defendant that the appli- 
cation is the basis of the insurance, and the agreement to keep 
a watchman is a warranty, and the failure to do so avoids the 
policy. It is said: “There is no room for construction, no 
latitude, no equity. If the warranty be a statement of facts, 
it must be literally true; if a stipulation that a certain act 
shall or shall not be done, it must be literally performed:” 1 
May, Ins., § 156. On the part of the plaintiff it is said the 
agreement to keep a watchman is a promissory agreement, and 
not a warranty, the literal observance of which is necessary 
to keep the policy in force, inasmuch as there is no express 
provision in the policy that a failure to keep a watchman at all 
times shall make the policy void. The authorities upon these 
several propositions are very conflicting. The old rule as to 
warranties fully sustains the contention of counsel for defend- 
ant, but there has been a tendency of late years to hold that 
the substantial fulfillment of an agreement like that con- 
tained in the application is sufficient. In May, Ins. ($ 156), it 
is said after the language before quoted: “A learned judge 
and author declares if to be unfortunate that so strict a rule 
has been established, and intimates—what is no doubt en- 
tirely true—that courts are not at all inclined to go beyond 
the precedents to support a warranty. There are even au- 
thorities to the effect that in dealing with warranties com- 
mon sense is not to be lost sight of, and that the fair, practical 
intent of the parties is to be sought, not the hairsplitting of a 
college of wit crackers, and that substantial fulfillment of a 
warranty is enough.” In the policy sued upon it is provided 
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the policy shall be void for any one of seventeen different rea- 
sons. It also provides the company shall not be liable for loss 
occasioned by invasion; or from loss resulting from a number 
of other causes, but it nowhere provides the policy shall be void 
if a competent watchman is hired by the insured, and is tempo- 
‘arily absent from his post, or if one or more of the buckets to 
each cask of salt water should be temporarily removed. If it 
had been intended to avoid the policy for these reasons, it 
would not have been difficult to say so. The following illustra- 
tions will serve to show the tendency of courts: The case of 
Insurance Co. vs. Gustin (40 Neb., 828) was much like the one 
at bar. We quote from the opinion. “’Watchman. Is one kept 
on the premises during the night, and at all other times when 
the works are not in operation, or when the workmen are not 
present? A. Yes. Q. Is any other duty required of the watch. 
man than watching for the safety of the premises? <A. Yes; 
cleaning the floors and premises.’ The evidence shows that 
the fire occurred about half-past seven o’clock, and that 
the watchman, with Mr. Gustin, left the premises about 6:15 
o’clock. Before their departure, however, the watchman 
had inspected the different parts of the mill, and found every- 
thing apparently safe from fire. He locked up the building, 
and went to the business part of the city of Kearney to buy a 
padlock with which to secure a door of an outside building. 
While he was gone he went to the depot of the Burlington & 
Missouri River Railroad Company and purchased a ticket for 
a lady friend of his, and in the interval between his leaving the 
planing mill and returning thereto he ate his supper. While 
on his way to the planing mill to resume his duties of watch- 
man the alarm of fire was sounded. It is insisted that the ab- 
sence of the watchman for the purposes named, with the 
assent of Mr. Gustin, necessarily avoided the policy. To this 
doctrine we cannot assent. Even giving the statements of 
the application ‘ that a watchman is kept on the premises dur- 
ing the night and at all other times when the works are not in 
operation’ the effect of a warranty,—a claim not necessary 
now be settled—the language should receive a reasonable 
construction. We are aware that on this proposition there is 
not accord of authorities. Possibly in number they are ad- 
verse to this view, vet it is believed that the language of Judge 
Shaw in Crocker vs. Insurance Co. (8 Cush.,79), is reasonable 
and just. He said: ‘The stipulation, “a watchman kept on 
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the premises,” inserted as it is in the body of the policy imme- 
diately after the description of the property insured, is in the 
nature of a warranty, and must be substantially complied with 
by the assured, but the terms are not explicit as to the time 
and manner of keeping a watch. It does not stipulate for a 
constant watch. It therefore requires construction, as matter 
of law, to determine what is meant in this policy by keeping a 
watch. It relates to a factory, to its safety against fire; and 
this depends upon the habit or practice in this respect, and 
upon the fact whether that usage has been followed. When 
there is an express stipulation that a thing shall be done, but 
the contract is silent as to the time and manner, the law holds 
that it must be reasonable in this respect, having regard to the 
object and purpose of the stipulation,—in this case, to the 
safety of the building. If it is done in the manner in which 
men of ordinary care and skill in similar departments manage 
their own affairs of like kind, this is one strong ground to hold 
it reasonable, and to warrant the admission of evidence of 
usage.’ The same principle requiring a reasonable construc- 
tion of the language used is recognized and enforced in 
Sheldon vs. Insurance Co., 22 Conn., 235; Frisbie vs. Insurance 
Co., 27 Pa., 325; Houghton vs. Insurance Co., 8 Metc. (Mass.), 
114; Percival vs. Insurance Co., 33 Me., 242; Stout vs. Insur- 
ance Co., 12 lowa, 371. These views have quite directly re- 
ceived the sanction of this court in Insurance Co. vs. McLim- 
ans, 28 Neb., 846.” It was held the company was liable. In 
Assurance Co. vs. Coffman (Tex. Civ. App.), the application 
contained an agreement to have a watchman on the premises 
at night and at all times when the work was suspended. It 
was held that the insured, by employing a reliable watchman, 
and charging him with the duty of watching the premises, 
substantially complied with the contract in that respect, 
though the watchman may have been asleep at the time of the 
fire. The court used the following language: “Appellee tes- 
tified: ‘At the time of the fire I had a watchman at the mill, 
named Dean. I employed him as a watchman. I assigned 
him the duty to be at the mill at a certain hour in the evening. 
when the hands left, and to stay there until the hands came 
hack in the morning, and to watch the mill to see that nobody 
bothered anything or stole anything.’ In the absence of any 
testimony pointing out more clearly the duties required of a 
watchman, we must hold that the appellee complied with the 
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contract by placing on the premises a reliable watchman, 
charged with the duties of watching the property during the 
night, even though such watchman may have been asleep when 
the fire began: Sierra M., 8S. & M. Co. vs. Hartford Fire Ins. 
Co., 76 Cal., 235; Au Sable Lumber Co. vs. Detroit Manufac- 
turers’ Fire Ins. Co., 89 Mich., 407; Houghton vs. Insurance 
Co., 8 Metc. (Mass.), 123. In the last-named case the question 
was asked: ‘Is a watch kept constantly in the building? If 
no watch is constantly kept, state what is the arrangement 
concerning it.’ Answer. ‘No watch is kept in or out of the 
building, but the mill is examined thirty minutes after work.’ 
In that case Chief Justice Shaw said: ‘Two questions were 
made at the trial: First. Whether this representation of the 
usual practice amounted to any condition or stipulation that 
it should be continued. It was ruled at the trial, and the 
whole court are now of opinion, that as this examination was 
manifestly intended as a substitute for a constant watch, as 
it was one which the assured had in their power to make or 
cause to be made, as it was one of the precautions tending to 
secure the property against danger of fire and tending to its 
safety, it was one which, as a general practice, the assured 
were bound to follow, although an occasional omission, owing 
to accident or to negligence of subordinate persons, servants, 
or workmen, not sanctioned nor permitted by the assured, or 
by their superintendent, manager, or agent, might not be a 
breach or noncompliance.” See Hovey vs. Insurance Co., 2 
Duer, 554; Crocker vs. Insurance Co., 8 Cush., 79; Insurance 
Co. vs. Gerteson (Ky.); Insurance Co. vs. Coffman (Tex. Civ. 
App.). In Insurance Co. vs. Metcalf (Kan. Sup.), in the appli- 
cation the question was asked, “Do you agree to keep a 
watchman on the premises at all times when not in opera- 
tion?” The answer was,“ Yes.” A watchman was employed, 
who was in and about the mill until ten o’clock, when he went 
to a tent occupied by his family, about two hundred feet away, 
and remained until the fire occurred, nearlt two hours later. 
The company was held liable. In Rankin vs. Insurance Co. 
(89.Cal., 203), under the facts in that case it was held the com- 
pany was not liable, but in the opinion the following language 
is used: “If a loss is occasioned by the mere fault or negli- 
gence of the watchman, unaffected by fraud or design on the 
part of the insured, it is within the protection of the policy; 
but, to entitle the insured to recover, it must appear that he 
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has in good faith employed a watchman to perform the duties 
required by the terms of the warranty: Trojan Min. Co. vs. 
Fireman’s Ins. Co., 67 Cal., 27; Wenzel vs. Insurance Co., 67 
Cal., 488; Cowan vs. Insurance Co., 78 Cal., 181; Waters vs. 
Insurance Co., 11 Pet., 219.” In King Brick Mfg. Co. vs. Royal 
Ins. Co. (164 Mass., 291), attached to each of the policies of in- 
surance was a rider containing, among other things, these 
words: “ Situated on east side of Pleasant River, in Columbia 
Falls, Maine. Steam pump, with sufficient hose to cover 
buildings. Constant watch.” The watchman was absent 
when the fire occurred, without the knowledge of the insured. 
It was claimed the words “ constant watch ” were a warranty, 
and not a representation, and that the company was not liable. 
The court said: ‘“ Was there a breach of any of the terms of 
the policy by the insured? This depends upon whether the 
insured absolutely promised that there should be ‘a constant 
watch;’ in other words, whether it warranted this, or whether 
the words constitute a representation, merely, and are gov- 
erned by the familiar rules applicable to representations. 
Unless they amount to a warranty, there is no breach of the 
agreement. In this part of the case we assume, of course, that 
the first clause of the section is not broad enough to include a 
statement as to the future. It is a familiar rule of construc- 
tion that a promise in regard to the future, which is not clearly 
made a warranty, is a representation only, and not a warranty: 
Houghton vs. Insurance Co. (8 Metc. (Mass.), 114; Daniels vs. 
Insurance Co., 12 Cush., 416; First Nat. Bank vs. Hartford 
Fire Ins. Co., 95 U. S.. 673; Garcelon vs. Insurance Co., 50 Me., 
580. On the principles laid down in these cases, we cannot 
regard the words ‘constant watch’ as constituting a condi- 
tion precedent to the right to recover, and consider them as a 
representation that a constant watch would be kept. The 
duty was then imposed upon the insured to use all reasonable 
care, and to take all reasonable means to see that a constant 
watch was kept. This was done by making a rule to that 
effect and providing a watch. No negligence or fraud is im- 
puted to the assured. The loss was caused by the negligence 
of a servant, and this is a risk covered by the insurance. 
There was, therefore, no breach of the terms of the policy by 
the insured: Shaw vs. Robberds, 6 Adol. & E., 75; Dobson 
vs. Sotheby, Moody & M.; 90; Houghton vs. Insurance Co., 8 


Metc. (Mass.), 114; Daniels vs. Insurance Co., 12 Cush., 416; 
Vou. XXX.—56. 
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Loud vs. Insurance Co., 2 Gray, 221; Insurance Co. vs. Mc- 
Dowell, 50 Ill., 120, 131, 99 Am. Dec., 497; Insurance Co. vs. 
Eddy, 55 Ill., 213, 219; Mickey vs. Insurance Co., 35 Iowa, 174.” 
In Insurance Co. vs. Harris (Tex. Civ. App.), the assured 
agreed to keep correct books and the last inventory locked in 
a fireproof safe, or in some place not exposed to fire, and in 
case of loss to produce the books and inventory. They were 
kept as required, but when the store was on fire the book- 
keeper, fearing the safe was not fireproof, took the books and 
inventory to remove them to a safe place. As he ran out of 
the building he dropped some of them, and they were de- 
stroyed by fire. The company claimed, by way of defense, 
that plaintiff must literally comply with his covenant, and 
produce the books and inventory after the loss, before it could 
recover. The court declined to so hold, and the company was 
held liable. The case of Insurance Co. vs. Kearney (36 C. C. 
A., 265) was much like the last case. Among other things, the 
court said: ‘ Counsel for defendant company direct our at- 
tention, however, to the last paragraph of the iron-safe clause, 
and urge, in substance, that the stipulation therein contained 
bound the plaintiffs, in any event, to produce the inventory 
after the fire, and that, even though it was lost and cannot be 
produced, they are not entitled to recover. This argument 
proceeds upon the theory that the last paragraph of the iron- 
safe clause must be read literally, that it admits of no excep- 
tions or qualifications, and that the failure to produce the 
books or inventory for any reason vitiates the policies. We 
cannot assent to this view of the case. Like all contracts 
made between private parties, and like all statutes, for that 
matter, they must receive a reasonable interpretation, which 
will not work injustice or lead to absurd consequences: U.S. 
vs. Kirby, 7 Wall., 482, 19 L. Ed., 278; Heydenfeldt vs. Mining 
Co., 93 U. S., 684; Church of Holy Trinity vs. U. S., 43 U. S., 
457, 460, 461; Scott vs. Latimer, 33 C. C. A., 1; Thurber vs. 
Miller, 14 C. C. A., 482; Davis vs. Bohle, 34 C. C. A., 372.” See, 
also, First Nat Bank vs. Hartford Fire Ins. Co., 95 U. 8., 673; 
Au Sable Lumber Co. vs. Detroit Manufacturers’ Fire Ins. Co., 
89 Mich., 407; Spies vs. Insurance Co., 97 Mich., 310. 


Judgment is affirmed. 


Hooker, J., did not sit. Montgomery, C. J., and Long, J., 
concurred with Moore, J. 
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Grant, J. 

I cannot concur with my brethren in this case. Plaintiff 
agreed to keep a watchman upon the premises at all times 
when the mill was not in operation. The watchman whom 
plaintiff employed left his post in the night, went to his home, 
and retired to his bed. Who assumed the duty to keep the 
watchman? The plaintiff. Who assumed the risk of neglect 
of that duty by him? Clearly, it seems to me, the plaintiff. 
It was not contemplated that the defendant company should 
undertake to see that the watchman performed his duty or 
should be responsible for such neglect. Under the holding of 
my brethren, the premises might be unwatched night after 
night, and still the defendant would be liable. While there 
is an apparent conflict in the authorities on the question of 
warranties, I think the following rule is in harmony with the 
great weight of authority: “The courts are reluctant to im- 
port terms of warranty contained in the application for insur- 
ance into the completed agreement, when the policy does not 
clearly disclose the parties’ agreement to the union of the two 
papers in one contract: Insurance Co. vs. Raddin, 120 U. §., 
183. But when there is a distinct agreement that the applica- 
tion is a part of the contract, and the statements in the appli- 
cation, upon which the contract is based, are expressly de- 
clared to be warranties, the insured’s intent to bind himself 
to the exact truth in his answers, even as to immaterial facts, 
is adequately manifested, and the parties themselves thereby 
agree upon the materiality of the things warranted: Burritt 
vs. Insurance Co., 5 Hill, 188; Armour vs. Insurance Co., 90 
N. Y., 450; O’Shaughnessy vs. Association (City Ct. N. Y.); 
American Credit Indemnity Co. vs. Carrollton Furniture Mfg. 
Co., 36 C. C. A., 671; Insurance Co. vs. Nichols (Tex. Civ. 
App.).” Applying this rule to the facts of this case, I am com- 
pelled to hold that the agreement to keep a watchman upon 
the premises ‘at ‘all times when the mill was not in operation 
was a warranty to do so, and that its breach avoided the 
policy. See Insurance Co. vs. Gilbert, 27 Mich., 433; Hoose 
vs. Insurance Co., 84 Mich., 317. 

I think the judgment should be reversed. 
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The mortgage stipulated that the mortgagor would insure for the benefit of 
the mortgagee, and the policy insured the mortgagor, loss payable to 
mortgagee. The policy provided that it should be void in case of change 
in title, also, that in case of an interest in favor of a mortgagee the con- 
ditions should apply in such manner as was written on or attached tu the 
policy. The slip attached made no reference to forfeiture. The title to 
the property was transferred by the mortgagor. 


Held, That the slip recognizing the mortgagee as payee was virtually an ad- 
mission, when taken in connection with the other policy provisions, that 
he was the party insured, and was not affected by the act of the mortga- 
gor in transferring the property. 


Appeal from Superior Court, Spokane County. 


McBriwe & Fotsom, for Appellant. 
AvotrH Mounter, for Respondent. 
Movunt, J. 

This appeal is from a judgment in favor of respondent en- 
tered on the complaint and answer in an action against appel- 
lant on a fire insurance policy. Plaintiff sued as assignee of 
a mortgage on the premises upon which was situated a build- 
ing covered by insurance. The complaint alleges, in sup- 
stance, that one Andrew Raub was the owner of land upon 
which was situated a house; that he borrowed $400 from one 
Minnie Wegner, and, as security therefor, executed a mort- 
gage upon the premises, and agreed in said mortgage ‘to keep 
said house insured in the sum of $300, loss, if any, payable to 
said Minnie Wegner, her heirs or assigns, until the said mort- 
gage was fully paid; that subsequently, and on the date of 
said mortgage, insurance was procured of appellant upon said 
property in the sum of $300, loss, if any, payable to Minnie 
Wegner as her interest might appear, and said policy was 
thereupon delivered by said appellant to said Wegner; that 
subsequently Andrew Raub transferred his interest in the 
said property to one Edith Sheridan, without the knowledge 
of the mortgagee; that the house was thereafter totally de- 
* Decision rendered, July 6, 1901. 
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stroyed by fire, and was of greater value than the insurance; 
that no payments have been made upon the said mortgage, 
and that proofs of loss were offered by said Wegner, but that 
appellant refused to accept such proofs and to pay the said 
loss; that said ‘Wegner thereafter assigned her rights under 
said policy, as well as her mortgage, to plaintiff, who brought 
this suit, praying for judgment for $300 and costs. The alle- 
gations of the complaint were not denied. The said policy of 
insurance, a copy of which is made a part of the complaint, 
contains, among others, the following provisions: It names 
Andrew Raub as the insured, and the limit of liability $300, 


Loss, if any, payable to Minnie Wegner, mortgagee, as in- 
terest may appear. This entire policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, 
shall be void if the insured now has or shall hereafter make 
or procure any other contract of insurance, whether valid 
or not, on the property covered in whole or in part by this 
policy, or if any change other than by death of an insured 
take place in the interest, title, or possession of the subject 
of insurance (except change of occupants without increase 
of hazard), whether by legal process or judgment, or by 
voluntary act of the insured, or otherwise. * * * If 
with the consent of this company, an interest under the 
policy shall exist in favor of a mortgagee or of any person 
or corporation having an interest in the subject of insur- 
ance, other than the interest of the insured as described 
herein, the conditions hereinbefore contained shall apply in 
the manner expressed in such provisions and conditions of 
insurance relating to such interest as shall be written upon, 
attached, or appended thereto. * * * This policy is 
made and accepted subject to the foregoing stipulations 
and conditions, together with such other provisions, agree- 
ments, or conditions as may be indorsed hereon or added 
hereto. 


An answer was filed, alleging, in substance, that the insur- 
ance company had not been notified, and had not consented to 
the transfer of the property by Raub to Edith Sheridan; that 
said Edith Sheridan, in violation of the terms of the policy to 
Raub, and without the knowledge or consent of defendant, 
had secured other insurance upon the building; that the lat- 
ter policy provided that the insurer should be liable only for 
such proportion of the actual loss sustained as $800 would 
bear to the whole amount of insurance; that this policy of 
insurance was collected by said Edith Sheridan after the loss; 
that the said house did not exceed in value the sum of $800; 
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and that the land upon which the house was situated greatly 
exceeds in value the amount of ‘the mortgage. The demurrer 
to this answer was sustained, and judgment entered in favor 
of plaintiff. 

The questions raised upon this appeal depend upon the 
question whether Andrew Raub was the insured under the 
policy of insurance, or whether Minnie Wegner was the in. 
sured. The determination of this question must depend upon 
the construction of the contract of insurance. The general 
rule is that where a mortgagor procures a policy of insurance 
to be issued to himself, loss, if any, payable to the mortgagee 
as interest may appear, the former is the insured, and subse- 
quent alienation avoids the policy: Grosvenor vs. Insurance 
Co., 17 N. Y., 391; Insurance Co. vs. Hulman, 92 IIl., 145; 
May, Ins., § 452d. But, where the mortgagee is the party in- 
tended to be insured by the policy of insurance, no subsequent 
acts of the mortgagor will invalidate the policy of insurance: 
Hastings vs. Insurance Co., 73 N. Y., 141; Insurance Co. vs. 
Bohn, 12 C. C. A., 5381; City Five-Cent Sav. Bank vs. Pennsy!- 
vania Ins. Co., 122 Mass., 165; King vs. Insurance Co. (Mass.); 
Pioneer Savings & Loan Co. vs. Providence-Washington Ins. 
Co., 17 Wash., 175. Minnie Wegner loaned Andrew Raub 
$400, and it was agreed in the mortgage that the building on 
the property mortgaged should be insured for a less sum, loss 
payable to her or her assigns. The policy in question was is- 
sued and delivered to her. The mortgagor then sold the 
property. Loss occurred. The insurance company refused 
to comply with its contract, claiming forfeiture under the 
clause prohibiting alienation, and on account of insurance 
subsequently procured by the grantee of the mortgagor. This 
contract should be construed as any other contract,—in ac- 
cordance with its purport and in connection with its surround- 
ings. It was well understood at the time the policy was 
issued that, until the mortgage debt was paid, Raub had no 
interest in the policy. He was the owner of the property in- 
sured, but the mortgagor, who was the payee named in case 
of loss during the existence of the mortgage and the life of 
the policy, was, in case of loss, entitled to the whole of the in- 
surance. The policy was delivered to and held by her, and, 
notwithstanding Raub was named as the insured, she was the 
real beneficiary. Following the provision naming the causes 
for which the policy was to be avoided was this provision :— 
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If with the consent of this company ‘an interest under the 
policy shall exist in favor of a mortgagee or of any person 
or corporation having an interest in the subject of insur- 
ance, other than the interest of the insured as described 
herein, the conditions hereinbefore contained shall apply in 
the manner expressed in such provisions and conditions of 
insurance relating to such interest as shall be written upon, 
attached, or appended thereto. 


It seems plain that when the company consented to the ex- 
istence of the interest of Minnie Wegner by recognizing her 
as mortgagee and payee, and delivering the contract to her, 
and when it said 

The conditions hereinbefore contained shall apply in the 

manner expressed in such provisions * * * as shall be 

written upon, attached, or appended thereto, 
And when in the slip recognizing her as mortgagee and payee 
no provisions relating to forfeiture were contained, the effect 
of such action by the company was as though it had said, ex- 
pressly, ‘This insurance shall not be invalidated by any act 
or neglect of the mortgagor of the within-described property, 
nor by any foreclosure, nor by any change in the title or own- 
ership of the property, nor by the occupation of the premises 
for purposes more hazardous than are permitted by this 
policy, nor by the owner procuring other insurance,” etc. 
When a person of ordinary intelligence read the provisions 
of the policy, and referred to the slip attached, recognizing 
him as having an interest, he would at once conclude that he 
was insured under the policy, and that the mortgagor could 
not, by any subsequent act of his, without the knowledge of 
the mortgagee, render the policy void as to the mortgagee. 
In the case of Oakland Home Ins. Co. vs. Bank of Commerce, 
(47 Neb., 717, 66 N. W., 646, 36 L. R. A., 673, 58 Am. St. Rep., 
663), the court, in construing the provision in question here, 
uses the following language: “If the language were ambigu- 
ous in its grammatical signification, we would be compelled 
to adopt that construction which would be more favorable to 
the insured. Insurance policies are not contracts deliberated 
upon, clause by clause, and effected after detailed negotia- 
tions between insured and insurer. The actual contract is, for 
the most part, entered into before the policy is delivered. 
The policy is proposed and tendered by the insurer on its own 
form. If it seeks to protect itself by a condition, it should 
clearly express that condition by the policy. If it resorts to 
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ambiguous language, under familiar rules of construction 
such language must be taken most strongly against the party 
proposing it, and in favor of the other party. But we do not 
see any marked ambiguity in this policy. We repeat the 
clause, omitting words not essential to its construction on the 
feature before us:— 


if * * * an interest * * * eball exist in favor of 


a mortgagee, * * * the conditions hereinbefore con- 
tained shall apply in the manner expressed in such provi- 
sions and conditions of insurance relating to such interest 
as shall be written upon, attached, or appended hereto. 


“*The conditions hereinbefore contained shall apply,’ not 
absolutely, but in a qualified way, ‘in the manner expressed in 
such provisions and conditions * * * as shall be written 
upon, attached, or appended hereto;’ that is, in order to ren- 
der the general conditions of the policy applicable to the 
interest of a mortgagee, there must be written upon, attached, 
or appended to the policy, relating to the interest of the mort- 
gagee, some provisions or conditions expressing in what 
manner the conditions of the policy shall be so applicable. 
Neither in the ‘loss payable clause,’ nor otherwise, by writ- 
ing upon, attached to, or appended to the policy, was there 
any provision or condition carrying the conditions of the 
policy into such clause, or rendering them in any manner ap- 
plicable. The authorities cited by plaintiff in error are not 
opposed to this construction. In some cases the mortgage 
clause was not executed until after the policy had become 
voidable, and was then issued without new consideration, 
while the insurer was ignorant of the facts avoiding the 
policy. In other cases the ‘loss payable clause’ stood alone, 
without provision in the policy as to its meaning or extent. 
In this case, in view of the clause in the policy, the ‘loss pay- 
able clause’ must be taken as if it contained an express pro- 
vision insuring the mortgagee, without regard to the condi- 
tions imposed upon the owner in the body of the policy.” We 
hold, therefore, that the plaintiff was the insured under the 
policy, and was entitled to sue upon the policy, and that the 
subsequent acts of Raub did not affect the policy, so far as 
Minnie Wegner is concerned. The demurrer to the answer 
was properly sustained, and the judgment is affirmed. 

Reavis, C. J.. and Hadley, Dunbar, White, and Fullerton, 
JJ., concur. 
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Anpers, J. (dissenting). 

It appears from the record in this case, as stated in the 
opinion of the majority of this court, that one Andrew Raub 
was the owner of land upon which was situated a house; that 
he borrowed $400 from one Minnie Wegner, and, to secure the 
payment thereof, executed a mortgage upon the premises, and 
agreed in said mortgage to keep said house insured in the 
sum of $300, loss, if any payable to said Minnie Wegner, her 
heirs or assigns, until the said mortgage was fully paid; that 
subsequently, and on the date of said mortgage, the appellant 
insured the said property against loss by fire in the sum of 
$300, the policy naming Raub as the insured, and containing 
the provision, “loss, if any, payable to Minnie Wegner, mort- 
gagee, as her interest may appear;” that subsequently Raub 
transferred his interest in said property to one Edith Sheri- 
dan, without the knowledge of the mortgagee; that the house 
covered by the policy of insurance was thereafter entirely 
destroyed by fire, and was of greater value than the amount 
of the insurance; that no payments have been made upon the 
said mortgage, and that proofs of loss were offered by said 
Wegner, but that appellant refused to accept such proofs and 
to pay said loss; and that said Wegner thereafter assigned 
her rights under said policy, as well as her mortgage, to the 
respondent, who brought this action to recover the amount 
of the insurance and costs. The facts above stated were sub- 
stantially set forth in the complaint, and were not denied by 
the appellant. The policy upon which this action is based 
provides, in addition to the provision as to the payment of 
loss, if any, to the mortgagee, above set forth, as follows:— 
This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if the 
insured now has, or shall hereafter make or procure, any 
other contract of insurance, whether valid or not, on the 
property covered in whole or in part by this policy, or if any 
change other than by the death of the insured take place in 
the interest, title, or possession of the subject of insurance 
(except change of occupants without increase of hazard), 
whether by legal process or judgment, or by voluntary act 
of the insured, or otherwise. * * * If, with the consent 
of this company, an interest under the policy shall exist in 
favor of a mortgagee. or of any person or corporation hav- 
ing an interest in the subject of insurance, other than the 


interest of the insured as described herein, the conditions 
hereinbefore contained shall apply in the manner expressed 
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in such provisions and conditions of insurance relating to 
such interest as shall be written upon, attached, or ap- 
pended thereto. * * * This policy is made and accepted 
subject to the foregoing stipulations and conditions, to- 
gether with such other provisions, agreements, or condi- 
tions as may be indorsed hereon or added hereto. 

The appellant in its answer alleged, in effect, among other 
things, that the respondent’s right under the policy sued on 
had been forfeited by the sale of the property by Raub, the 
insured, to Edith Sheridan, and by the procuring of other in- 
surance upon the building by such grantee, without the 
knowledge or consent of the appellant. A demurrer was sus- 
tained to the answer, and judgment entered in favor of the 
plaintiff (respondent) in accordance with the prayer of the 
complaint. It is stated in the prevailing opinion of the court 
that * the questions raised upon this appeal depend upon the 
question whether Andrew Raub was the insured under the 
policy of insurance, or whether Minnie Wegner was the in- 
sured,” and that “the determination of this question must 
depend upon the construction of the contract of insurance.” 
But, in my judgment, the question whether or not Minnie 
Wegner was the insured is not now before this court for de- 
termination. It was not alleged in the complaint herein that 
she was the insured. On the contrary, the insurance policy 
was made a part of respondent’s complaint, and it shows upon 
its face that Raub, and not Wegner, was the insured. The 
execution of the policy set out in the complaint was admitted 
by the defendant company, and it therefore follows that 
there was no ground for controversy upon this question in the 
trial court. Of course, I do not mean to say, or to be under- 
stood as saying, that Minnie Wegner obtained no rights as 
against the insurer by virtue of the policy issued to Raub. 
But I do say that it appears clear to my mind that the rights 
she had were not those of a party to the contract between the 
insurance company and Raub, but simply those of a benefici- 
ary thereunder. And her right of recovery, as against the 
company, upon the policy under consideration, depends, in my 
opinion, entirely upon the question whether the insured (that 
is, Raub) could recover if he were suing upon his policy; and, 
from the undisputed facts in the case, it is plain that he would 
have had in that event no cause of action against the appel- 
lant company. It is also said in the majority opinion that 
“the general rule is that when a mortgagor procures a policy 
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of insurance to be issued to himself, loss, if any, payable to 
the mortgagee as interest may appear, the former is the in- 
sured, and subsequent alienation avoids the policy.” I do 
not doubt the correctness of that proposition, for it is in ac- 
cord with both reason and authority, and I think the rule thus 
laid down should be applied in this case. If it is not applica- 
ble here, it must in some way appear that this case presents 
an exception to the “ general rule,” and I am utterly unable 
to discover that it does. It will not do to say that the com- 
pany intended to insure the interest of the mortgagee in the 
property described in the policy, in the absence of any state- 
ment in the contract or in the record indicative of such inten- 
tion. It must be borne in mind that no fraud is imputed to 
appellant in regard to the form or contents of the policy, and 
that no claim is made that any party interested in it was un- 
aware of its provisions at the time it was issued and delivered; 
and, its language being plain and unambiguous, there is no 
reason for invoking any technical rule of construction in order 
to ascertain its meaning. It must also be borne in mind that 
the policy in question contains no clause securing the mort- 
gagee against those acts of the mortgagor, the doing of which 
it was agreed should render the “entire policy” void. It 
plainly appears from the record herein that the mortgage 
clause in the policy of insurance is in the precise form stipu- 
lated for by the mortgagee, Minnie Wegner, in her agreement 
with Raub, which, it is alleged in the complaint, was inserted 
in the mortgage executed by the latter. If this mortgagee de- 
sired to secure herself against the acts of the mortgagor, she 
could easily have done so by causing a stipulation to that 
effect to be “written upon, attached, or appended” to the 
policy, as was done in Pioneer Savings & Loan Co. vs. Provi- 
dence-Washington Ins. Co. (17 Wash., 175), cited by the court. 
But it is virtually held ‘by this court, contrary to what it de- 
clares to be the “ general rule,” that no such direct stipula- 
tion was necessary; that in this instance the mortgagee was 
secured against the acts of the mortgagor by virtue of the 
provision in the policy that “if, with the consent of this com- 
pany, an interest under the policy shall exist in favor of a 
mortgagee or of any person or corporation having an interest 
in the subject of insurance, other than the interest of the in- 
sured as described herein, the conditions [against alienation, 
ete.] hereinbefore contained shall apply in the manner ex- 
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pressed in such provisions and conditions of insurance relat- 
ing to such interest as shall be written upon, attached, or 
appended hereto.” Now, what condition or provision of 
insurance relating to the interest of the mortgagee was writ- 
ten upon, attached, or appended to the policy? There was 
none, it will be observed, other than this:— 
Loss, if any, payable to Minnie Wegner, mortgagee, as 

her interest may appear. 

And it does not even purport to express the manner in 
which the provision that 

This entire policy, unless otherwise provided by agreement 

indorsed hereon or added ‘hereto, shall be void * * * if 

any change other than by the death of the insured take 

place in the interest, title, or possession of the subject of 

insurance * * * by voluntary act of the insured, or 

otherwise, 
Shall apply to the “interest” of the mortgagee. And, that 
being true, I am unable to understand by what course of rea- 
soning or rule of construction it can be said, as the majority 
of the court say, that “ when the company consented to the 
existence of the interest of Minnie Wegner by recognizing her 
as mortgagee and payee, and delivering the contract to her, 
and when it said ‘ the conditions hereinbefore contained shall 
apply in the manner expressed in such provisions * * * 
as shall be written upon, attached, or appended thereto,’ and 
when in the slip recognizing her as mortgagee and payee no 
provisions relating to forfeiture were contained, the effect of 
such action by the company was as though it had said, ex 
pressly, ‘ This insurance shall not be invalidated by any act 
or neglect of the mortgagor of the within-described property, 
nor by any foreclosure, nor by any change in the title or own- 
ership of the property, nor by the occupation of the premises 
for purposes more hazardous than are permitted by this 
policy, nor by the owner procuring other insurance.’” In my 
opinion, the mortgage slip attached to the policy amounted to 
nothing more than a simple agreement that the company 
might pay the loss, when payable, to the mortgagee for and 
on account of the insured. In no other respect did it affect, 
or purport to affect, the contract between the insurer and the 
insured. This court, in its decision, seems to have been influ- 
enced largely by the opinion of the Supreme Court of Ne- 
braska in the case of Oakland Home Ins. Co. vs. Bank of Com- 
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merce, 47 Neb., 717. That case is also reported in 58 Am. St. 
Rep. (at page 663); and Mr. Freman, the learned annotator 
and reporter, says in his note on page 667 that “ that case goes : 
to the extreme, if not questionable, limit, in upholding the Ee 
rights of the mortgagee where there is no clause in the policy 
securing the mortgagee against any act or neglect of the é 
mortgagor.” The mortgage clause in that case was similar 
to that in the case at bar, but, from a careful consideration of 
the opinion, I am thoroughly convinced that the decision is ie 
contrary to the general current of authority, and should not 
be followed by this court. For the foregoing reasons, I am of 
the opinion that the trial court erred in sustaining the de- 
murrer to the appellant’s answer, and that the judgment 
should be reversed. 


SUPREME COURT OF MICHIGAN. 


POLLOCK Et AL. 
v8. 


GERMAN FIRE INS. CO. or PittssurG, Pa.* 






The laws of Michigan provide that any acknowledged person who shall in 
any manner aid in transacting the insurance business of a foreign com- 
pany shall be deemed an agent. An agent procured for a customer a 
policy from the agent of a foreign company, collected the premium, and 
delivered the policy. 

Held, That he was the agent of the company, and his verbal permission for be 

the removal of the stock estopped the company from claiming that con- 

sent was not indorsed on the policy as it required; where the insured was 
ignorant that he was not the authorized agent. 


Error to Circuit Court, Wayne County. 






Frep H. Warren, for Appellants. 
Tarsney & Frrzparrick, for Appellee. 
Moors, J. 

This is an action upon a fire insurance policy. The circuit 
judge directed a verdict for the defendant. The case is 
brought here by writ of error. The policy was dated Septem- 
ber 4, 1894, and was for one year. It contained the following 
provisions :— 
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This policy is made and accepted subject to the foregoing 
stipulations and conditions, together with such other pro- 
visions, agreements, or conditions as may be indorsed here- 
on or added hereto; and no officer, agent, or other repre- 
sentative of this company shall have power to waive any 
provision or condition of this policy except such as, by the 
terms of this policy, may be the subject of agreement in- 
dorsed hereon or added hereto; and as to such provisions 
and conditions no officer, agent, or representative shall 
have such power or be deemed to have waived such provi- 
sions or conditions, unless such waiver, if any, shall be writ- 
ten upon or attached hereto; nor shall any privilege or 
permission affecting the insurance under this policy exist, 
or be claimed by the insured, unless so written or attached. 

This policy shall be canceled at any time at the request of 
the insured, or by the company by giving five days’ notice 
of such cancellation. If this policy shall be canceled, as 
hereinbefore provided, or become void, or cease, the pre- 
mium having been actually paid, the unearned portion shall 
be returned on surrender of this policy or the last renewal, 
this company retaining the customary short rate, except 
that, when this policy is canceled by this company by giving 
notice, it shall retain only the pro rata premium. 

It is conceded that, if defendant is liable at all, it is for 
$1,800 and interest from July 19, 1899. The facts are not in 
dispute. The plaintiffs are wholesale merchants in Detroit. 
For some years their place of business was at 143 Jefferson 
Avenue. They carried a considerable line of insurance, about 
one-half of which was placed with Vernor Bros., and the other 
half with Bierce & Sage. The plaintiffs did not know that 
either of these firms issued to them policies in any company 
for which they were not themselves agents. When the plain. 
tiffs desired insurance, they would notify one or the other of 
these firms of the amount. The policy or policies would be 
written, and delivered to them, and the premium would be 
paid to the firm procuring the policy. In September, 189%. 
plaintiffs ordered from Bierce & Sage $4,000 of insurance, and 
they delivered two policies of $2,000 each, running one year 
from above date. One of these policies was in the defendant 
company. Bierce & Sage were not agents for this company, 
but it was represented in Detroit by one Victor P. Gaukler. 
from whom Bierce & Sage ordered the insurance. Gaukler 
delivered the policy to Bierce & Sage, and the latter delivered 
it to plaintiffs. Later Bierce & Sage collected the premium 
from plaintiffs, and made a settlement with Gaukler. When 
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these policies were delivered to plaintiffs, there appeared 
pasted on the outside of each policy as folded, near the bottom, 
a printed green slip 34 inches long by 14 inches wide, upon 
which was the following: “ Bierce & Sage, General Insurance 
Agents, 5 Whitney Opera House Bldg. Telephone: Both 
Lines 1,112. Detroit, Mich.” The plaintiffs supposed Bierce 
& Sage were the agents for these companies, and not until 
after the big fire did plaintiffs know that Bierce & Sage had 
furnished them any insurance in companies for which they 
were not the actual agents. Plaintiffs did not know Gaukler 
at all; had never had any insurance business with him; all 
the business regarding these policies was done solely with 
Bierce & Sage, and they knew no one else in the transaction. 
It further appeared by the testimony of Sage, Vernor, and 
Waterfall, who have been in the fire insurance business in De- 
troit from six to twenty-five years, that it is customary to 
write what is known as “ exchange insurance;” that when an 
agent receives an order for insurance, which, for some reason, 
he cannot write in his own companies, he places it with other 
agents. In such cases the customer does business solely with 
the agent with whom he places the order, and does not know 
or come in contact with the agent who actually writes the 
policy at all. The first agent delivers the policy, collects the 
premium, attends to renewals, and settles with the agent or 
company who wrote the insurance. It also appeared by the 
testimony of the same witnesses that it was the universal and 
invariable custom among insurance agents, whenever they 
ordered ‘insurance from another agency, to place their own 
names on the policy as agents, either by paster or rubber 
stamp, before delivering it to the customer. Also that, if 
some privilege was asked or granted during the life of the 
policy, it would be the duty of the agent who took the original 
order for the insurance, and delivered the policy, to see that 
the permit slip was attached to the policy or delivered to the 
customer. It was further shown that agents who have au- 
thority to write policies have authority to consent to trans- 
fers from one location to another; that it would be their duty. 
upon receiving such a request, to see that the transfer was 
made, or a reason given for not transferring it; that an agent 
might consent to a transfer, and the company afterwards re- 
fuse it; but that in all cases where a transfer was refused it 
would be the duty of the company to give the customer five 
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days’ notice of the cancellation of his policy, and return to 
him the unearned premium pro rata. Plaintiffs began mov- 
ing from 143 to 185 Jefferson Avenue about January 1, 1899. 
Before commencing to move, Robert Pollock had called the 
attention of Frank Sage, an employee, and special agent for 
Bierce & Sage, to the contemplated ‘change, and shown him 
the new location. Sage told him he was glad they were going 
to move, that it was a better risk, and that their insurance 
must be transferred. The record shows the fire risk in the 
new location was regarded as less than in the old one. Janu- 
ary 3d, Robert Pollock telephoned Bierce & Sage to transfer 
their insurance from 148 to 185, and, on the 5th, Vernor Bros. 
were ordered by telephone to transfer theirs. The message 
to Bierce & Sage was received by Mr. Sage himself, and he at 
once looked up the insurance covering the risk. They had a 
record in their office of all the insurance they ‘had placed for 
the plaintiffs, including the policy written by Gaulker in the 
defendant company, and a policy written by Waterfall in the 
Citizens’, of Pittsburg. Mr. Sage then called up Gaulker’s 
office, and told the young lady who answered the telephone 
that Pollock, Pettibone & Chapman were moving, or had re- 
moved to 185 Jefferson Avenue, and wanted their insurance 
transferred. He also called up Waterfall, and told ‘him the 
same thing. He then instructed two voung ladies in the of- 
fice—Miss Jakel and Miss Lennox—to make out transfer slips 
in all the companies represented by them, which was done. 
All these policies were transferred as of January 3d, except 
two, which were transferred on the 9th. Vernor Bros.’ insur- 
ance was transferred January 5th. When the order for the 
transfer came in, Mr. Harmon Vernor made out transfer slips, 
and carried them over to plaintiffs. Robert Pollock took the 
policies from the safe, and handed them to Vernor, who 
pasted the transfer slips on the policies, and gave the bunch 
back to Pollock, who returned them to the safe. Plaintiffs 
supposed all their insurance had been transferred to the new 
location. The fire occurred April 4, 1899. The two agencies 
were notified. Bierce & Sage notified all their companies. 
The loss was adjusted by a committee of adjusters represent- 
ing the insurance companies, and by Mr. Chapman and Mr. 
Pettibone for the plaintiffs. The loss on stock was adjusted 
at $27,000, and all the companies have paid except the defend- 
ant and the Mercantile Fire & Marine. After the fire it was 
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discovered that these two policies had not been formally 
transferred to the new location by transfer slips actually 
affixed to the policies, although plaintiffs supposed all insur- 
ance had been transferred; and Bierce & Sage did not know 
until after the fire that the transfer had not been made. It 
does not appear why the transfer was not made upon the 
policy in suit. Mr. Gaukler had died before the trial. The 
policy was never canceled, nor was a return or tender of any 
portion of the premium money made. When the defendant 
was notified of the fire, it denied any liability, for the reason 
“that this policy was not transferred to No. 185 Jefferson 
Avenue, nor did our agent consent to its transfer.” It is in- 
sisted Bierce & Sage were not defendant’s agents, and that no 
permission was given in writing to remove the goods to the 
new location. 

The first question calling for attention is, under the facts 
‘ and circumstances shown, were Bierce & Sage agents of the 
defendant? The Legislature of this State has undertaken to 
regulate the manner in which, and the conditions under which, 
foreign insurance companies can do business in this State. 
Section 7246, Comp. Laws, makes it obligatory upon the com- 
pany to do certain things before it can do business at al! in 
the State. The section also contains a provision reading as 
follows :— 


The term agent or agents under this section, shall include 
any acknowledged agent, surveyor, broker or other person 
or persons who shall in any manner aid in transacting the 
insurance business of any insurance company not incorpo- 
rated by the laws of this State. 


Wisconsin has a statute in substance like this one, which 
has been construed by the courts of that State a number of 
times. In Schomer vs. Insurance Co. (50 Wis., 575) the facts 
were almost, if not quite, the same as those in this case, Law- 
son standing in the place of Bierce & Sage. In disposing of 
the case the court said: “ Now, it is difficult to imagine what 
object this provision was intended to accomplish, or what 
purpose subserve, if it has not the effect, under the circum- 
stance, to make Lawson the agent of the defendant in the 
transaction. His acts certainly bring him within both the 
letter and spirit of the law. He was the only real actor for 
the defendant in making the contract. Pro hac vice he as- 


sumed to represent, and did represent, the company in the 
VoL. XXX.—57. 
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matter. He received the application, settled with the in- 
sured the note and terms of insurance, delivered to them the 
policy, collected the premium, and shared in the commission. 
In fact, he did everything that was done on behalf of the com- 
pany, except the mere act of countersigning the policy. He 
was the only person the plaintiffs dealt with. They knew no 
other agent in effecting the insurance. They were totally ig- 
norant of his relation to the defendant, or of ‘his want of au- 
thority to represent and act for it. It is idle to deny that he 
did not in any manner aid or assist in making the contract for 
the company when he was, in fact, the only person who did 
treat with the plaintiffs on its behalf. * * * But it is 
said that it was unreasonable to make the defendant responsi- 
ble for the acts of Lawson, who was never authorized to act for 
it, or bind it in any way. The answer to this objection is, the 
Legislature has assumed the right to regulate the business of 
insurance, and prescribe the manner it shall be conducted in 
this State. It has declared that whoever solicits insurance 
on behalf of an insurance company, or makes any contract of 
insurance, or in any manner aids or assists in making such 
contracts, or transacts any business for the company, shall be 
held an agent of such company to all intents and purposes. 
The obvious intention of the Legislature is to make an insur- 
ance company responsible for the acts of the person who as- 
sumes really to represent and act for it in these particulars, 
and to change the rule of law that the assured must, at his 
peril, know whether the person with whom he is dealing has 
the power he assumes to exercise, or is acting within the 
scope of ‘his authority. * * * It seems to be designed in 
the clearest manner to make the company responsible to the 
public for the acts of one whom it permits to solicit insurance 
on its behalf, or who receives applications for insurance, 
makes or aids in making contracts of insurance, or transacts 
the business, whether such person has in fact authority to 
act for it or not. The Jaw imposes upon the company the 
duty of seeing to it that none but its regular authorized 
agents shall do its business, or deal with the public. It is 
certainly not difficult for an insurance company to say to the 
local agents that they alone must transact the business; that 
they must in all cases deal directly with the insured in mak- 
ing insurance contracts, and not allow the interference of any 
stranger in its business, for whose acts it does not wish to be 
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held responsible. That this is the plain object and intent of 
the statute, we have no doubt. And, where the insurance 
company issues ‘a policy in a case where a person has assumed 
the right to act for and represent it in making the contract, it 
must abide by the consequences, and meet the liability which 
the statute imposes upon it.” A like statute applying to a like 
case was construed in Insurance Co. vs. Ruckman (Ill. Sup.), 
where the court said: “ The manifest intention was to make 
such companies responsible for the acts not only of its ac- 
knowledged agents, etc., but also of all other persons who in 
any manner aid in the transaction of their insurance business. 
Nor do we see anything inequitable or oppressive in such pro- 
vision. Doubtless, the mere assumption of authority to act 
for an insurance company will not of itself charge the com- 
pany with responsibility for the acts of the assumed agent. 
The company must in some way avail itself of such acts, so 
that the person performing them may be said to aid the com- 
pany in its insurance business. But, after the company has 
availed itself of the acts of the assumed agent, and thus 
adopted them as its own, there is nothing oppressive in as- 
suming as against such company the existence of the relation 
of principal and agent, and charging the company with re- 
sponsibility for such acts.” See, also, Alkan vs. Insurance 
Co., 53 Wis., 186; Body vs. Insurance Co., 68 Wis., 157; Ben- 
nett vs. Insurance Co., 70 Iowa, 600; May vs. Assurance Co. 
(C. C.); MeGraw vs. Insurance Co., 53 Mich., 145; Ahlberg vs. 
Insurance Co., 94 Mich., 259. We see no reason why the same 
construction should not be put upon this statute that has 
been put upon like statutes in sister States. 

We then come to the question, does the liability of the com- 
pany cease because the goods were removed to a new location 
without the consent to the removal being indorsed upon the 
policy? In Insurance Co. vs. Gusdorf 43 Md., 506) the policy 
provided that “anything less than a distinct agreement in- 
dorsed on this policy shall not be construed as a waiver of any 
written or printed ¢ondition, restriction, or stipulation herein 
contained.” The goods were damaged by fire during the life 
of the policy, but not until they had been removed to an ad- 
joining building. Previous to the removal the insured went 
to the company’s office, and there saw the president, and noti- 
fied him that he desired to move into another brick building, 
and asked whether there was any objection to his so doing. 
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The president asked him if he had his policy with him, and, on 
being informed he had not, replied it did not matter; he could 
fix it all right. Insured understood him to say it was not 
necessary for him to bring the policy. The company defended 
on the ground that there was no indorsement on the policy 
consenting to the removal of the goods. Miller, J., after re- 
ferring to the case of Insurance Co. vs. Crane (16 Md., 260), 
which was a case of additional insurance without the stipu- 
lated indorsement on the policy, said: ‘“ Since that decision 
the doctrine of equitable estoppel has, especially in insurance 
cases, been extended, and applied at law as well as in equity, 
by adjudications of the courts of last resort in many of the 
States, and the current and weight of judicial precedent and 
authority in this country have established the proposition 
that in such cases the estoppel is equally available in either 
tribunal. The Supreme Court in Wilkinson’s Case (13 Wall., 
222), has also in a very able opinion sustained this position. 
* * * The principle is that, where one party has, by his 
representations or conduct, induced the other party to a trans- 
action to give him an advantage, which it would be against 
equity and good conscience for him to assert, he would not, in 
a court of justice, be permitted to avail himself of that advan- 
tage. This proposition, thus sustained by the modern deci- 
sions, and founded in reason and justice, they add, does not 
admit that the written instrument may be contradicted by 
oral testimony, but goes upon the idea that it may be shown 
by such testimony that the written instrument cannot be law- 
fully used against the party whose name is signed to it. Most 
of the reported cases in which this doctrine has been applied 
are those where the acts, representations, or omissions of the 
agents of the companies precede or attend the issuing of the 
policies. But it is also applicable where facts arise during 
the currency of the contract; as, for instance, where, in cases 
of insurance by a mutual insurance company, assessments 
have been made and received by the company on the premium 
note, or where premiums have been received after knowledge, 
actual or constructive, of the invalidity of the policy ab initio, 
or of a subsequent breach of its conditions: May, Ins., § 502. 
In our opinion, the case before us falls clearly within the prin- 
ciple thus established, and it is no extension of the doctrine 
thus to apply it. The assured, before removing his goods, ap- 
plied in person to the president of the company, and asked 
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him if there was any objection;—that is, would the removal 
affect the continuance of the insurance upon them? He was 
informed by the president, who knew of the absence of the 
policy at the time, that it was no matter, that he would fix it 
all right, and that he need not bring the policy. That is, he 
said to the assured, in effect: ‘Go on, and remove your goods. 
You need not bring your policy, and have the permission to do 
so indorsed on it. The insurance shall continue in force with- 
out such indorsement.’ The assured departs, and removes his 
goods, relying upon the statements and assurance thus made 
and given to him. By so acting he did that which prejudiced 
his interest under the policy. He thereby gave the company 
the advantage of retaining the premium without further con- 
tinuance of the risk, and also the advantage of setting up this 
defense against their liability after the loss had occurred. 
Would not the success of this defense operate a fraud upon 
the assured? We think it clear that the company ought to be 
and are estopped from making it. Whilst the law affords 
ample protection to these companies, as well as to individuals, 
against frauds, misrepresentations, and breaches of warranty, 
it will not, and ought not, to help them to perpetrate frauds 
upon those with whom they make contracts, in which good 
faith on both sides, as well in their continuance as origin, has 
always been regarded as a ruling consideration.” In Hen- 
schel vs. Insurance Co. (4 Wash., 476) the insured, desiring to 
remove his goods several blocks distant from the place where 
they were originally insured, delivered his policy to the com- 
pany’s agent, who promised to indorse consent to the removal 
on the policy, in writing, and return it to him. Before the in- 
dorsement was made, the building to which the goods had 
been in the meantime removed was burned, and a loss oc- 
curred. The agent then indorsed a cancellation on the policy. 
The company disclaimed liability, and in an action insured re- 
covered the full amount of the insurance. The policy con- 
tained a clause like the one in the policy in this case as to 
limitations upon the power of agents and the necessity for 
written indorsements. Stiles, J., said: “The appellant sub- 
stantially claims for this clause the construction that, until 
its consent was physically indorsed upon the paper, the prop- 
erty of the respondent was unprotected in its new location, 
notwithstanding the agreement of the agent to indorse the 
necessary consent, and his receipt and retention of the policy 
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for that purpose. The respondent claims that the conduct of 
the agent estops the appellant to say that the proper indorse- 
ment was not made. Appellant’s counsel have presented us 
many eminent authorities upon the subject of the waiver of 
conditions in such contracts by agents, but, with due respect 
to the learning of counsel, and the force of the authorities 
they produce, we cannot regard this as a case of technical 
waiver. We do not find that the respondent is proposing to 
strike from the policy a single line or word, but that, fully 
recognizing the binding force of the extremest stipulations 
against him he went to the agent, and himself proposed a 
strict compliance with them. To this proposition the agent 
assented, and agreed, not that anything should be waived, 
but that he himself would indorse upon the contract the words 
necessary to cover the goods in their new location; and now 
the respondent, invoking the equitable rule that, since he has 
relied upon the promise made to him, what was agreed to be 
done shall be taken as having been done, claims that the con- 
tract is what it, but for the negligence of the agent, undoubt- 
edly would have been.” The court then proceeds to discuss 
the power of the agent, and quotes with approval Insurance 
Co. vs. Gusdorf (43 Md., 506), and closes with these words: 
* So, in this case, the appellant, having received the premium 
for a year’s insurance, now, without any offer to return any 
portion of the unearned premium, sets up what we deem an 
unconscionable defense, when it claims that, after actually 
insuring the respondent less than thirty days, the neglect of 
its own agent to do what he ought to have done should relieve 
it of all liability.” In Pelkington vs. Insurance Co. (55 Mo., 
172), where it was made the express condition of ‘a contract 
of insurance that, if the assured should make any other insur- 
ance on the property without the written consent of the com 
pany indorsed on the policy, he should recover no insurance 
thereon, and it appearing that the agent was duly notified of 
such additional insurance, and made no objection, the court 
said: “ When the assured has notified a company that he 
has procured additional insurance, it is the duty of the com 
pany, if it does not intend to be further bound, or to continue 
the risk, to express its dissent, and not allow the party to re- 
pose in fancied security, to be victimized in case of loss. It 
is unconscientious to retain the premium, and affirm the valid- 
ity of the contract, while no risk is imminent, but, the very 
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moment that a loss occurs, then to repudiate all liability, and 
claim a forfeiture. If the indorsement is not made upon no- 
tice duly given, a waiver will be presumed, in the absence of 
any dissent. If a party, by his silence, directly leads another 
to act to his injury, he will not be permitted, after the injury 
has happened, to then allege anything to the contrary, for he 
who will not speak when he should will not be allowed to 
speak when he would.” See Copeland vs. Insurance Co., 77 
Mich., 560; Tubbs vs. Insurance Co., 84 Mich., 652. In this case 
Bierce & Sage notified the persons in charge of Mr. Gaukler’s 
office of the removal of these goods. This would be notice to 
the agent, and hence, notice to the company. In Steele vs. 
Insurance Co. (93. Mich., 84, 85), Grant, J., said: “ The precise 
claim is that local agents cannot delegate their authority to 
clerks, unless such authority to redelegate is conveyed in ex- 
press terms. In general, this is true, but courts will recog- 
nize the ordinary course of business. It must be well known 
that these local agents do their business to a very large extent 
through clerks, who solicit insurance, make out applications 
and policies, and generally attend to the business of their em- 
ployers. In such cases their acts are as binding as though 
done by the agents themselves,”’—citing Story, Ag., § 14; In- 
surance Co. vs. Ruckman, 127 II1., 364; Bodine vs. Insurance 
Co., 51 N. Y., 117; Bennett vs. Insurance Co., 70 Iowa, 600. 
See Insurance Co. vs. Fahrenkrug, 68 IIl., 463. 

There could be no possible question about the authority of 
Gaukler to consent to the removal of these goods, and, he and 
the company having knowledge of their removal, it became 
the duty of the company to do one of two things,—either con- 
sent to the removal, or cancel the policy, and return the un- 
earned premium. It could not retain the premium, and thus 
profit by it in case there was no loss, and, the moment there 
was a loss, deny any liability, though still retaining the pre- 
mium: MeGraw vs. Insurance Co., 54 Mich., 148; Haire vs. 
Insurance Co., 93 Mich., 481; Insurance Co. vs. Maguire, 51 
Ill., 342; Goit vs. Insurance Co., 25 Barb., 189; Hathorn vs. 
Insurance Co., 55 Barb., 28; Lipman vs. Insurance Co. (N. Y. 
App.). We think, under the facts shown by this record, de- 
fendant company is liable. The judgment is reversed, and 
judgment may be entered in this court for $1,800 from July 19, 
1899, at 5 per cent. 

Long, J., did not sit. The other justices concurred. 
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Where the application for insurance in a company of another State was made 
in Iowa by a resident, and the medical examination was held, the pre- 
mium paid, and the ‘policy delivered there, it was an Iowa ‘contract, 
governed by the laws of that State. 

The anti-discrimination statute of Iowa, in addition to forbidding discrimi- 
nations, provides that no company shall make a contract other than is 
plainly expressed. 

Held, That the latter provision referred only to discriminations. 


A policy incontestable after two years is not incontestable because the term 
expired between its termination and the time in which suit could be 
brought. 

Death from insured’s own hand while insane is not a violation of a covenant 
in the application that he will not so kill himself while insane. It is im- 
possible for the insured to keep such a covenant. 


Held, That the beneficiary was affected by the agreement in the policy as to 


payment of premiums, but not by the provision as to suicide, and that 
the violation of the latter would not defeat recovery. 


Mixron Remiey and W. O. McExproy, fur Plaintiff. 
W. E. Ovett, for Defendant. 


McPuerson, D. J. 

By written stipulation a jury was waived, and the case was 
tried to the court vi an agreed statement of facts. The action 
is one at law upon two life insurance policies issued by de- 
fendant on the life of Edward Kelley, the one for $2,500, in 
May, 1893, and the other in December, 1893, for $5,000. Ed- 
ward Kelley died by his own hand while insane, in February, 
1895, less than two years from the date of the older policy. 

1. I will first consider the policy for $2,500. It is a tersely 
written policy, in large type and script, and could not possibly 
be misunderstood by even the most ignorant nonprofessional 
man, but for the first sentence thereof. The policy recites: 
“In consideration of the application for this policy, which is 
hereby made a part of this contract.” Then follows an abso- 
lute promise to pay plaintiff herein the sum of $2,500 upon 
receipt of satisfactory proofs of death of Edward Kelley, sub- 

* Decision rendered, May 14, 1901. oa a a 





1901.] Kelley vs. Mutual Life Ins. Co. 905 


ject to the provisions on the back of the policy, and subject to 
one condition; viz.: the payment of all annual premiums when 
due. The company makes but one defense, that of suicide of 
the insured, while insane, within two years from the date of 
the policy. The beneficiary named in the policy is plaintiff 
herein, wife of the insured. The provisions on the back of the 
policy have no bearing on the case at bar, unless it be the one 
which provides that the policy is not contestable after two 
years. The entire defense consists in the recital of the policy 
that the consideration thereof is the application, and which 
is made a part of the policy as above recited, and a clause of 
the application to which I will presently refer. The applica- 
tion is like those usually annexed to policies. It has a great 
many recitals pertaining to the insured, his habits, his health, 
his past life, his ailments, and so forth and so on, ‘as well as 
those pertaining to his relatives, their ailments, age, and 
cause of death. Every one of the statements in the applica- 
tion are conceded to have been truthfully made. But in the 
application pasted to the policy was a recital as follows: “I 
also warrant and agree that I will not die by my own act, 
whether sane or insane, during the period of two years.” That 
the true consideration of a contract can be shown by parol, 
and the expressed consideration contradicted, is denied by no 
one; or, as in this case, the true consideration can be shown 
by reference to the contract in its entirety. And the recital 
in the policy, that it was issued in consideration of the appli- 
cation, cannot be true. If there were no other consideration, 
the policy would be a mere naked promise to pay, both in sub- 
stance and in form, which no court could enforce. The premi- 
ums paid and to be paid were the consideration. 

But it is urged that the application is annexed as part of the 
contract. And herein arises the difficulty in this case. 

2. Kelley and wife resided, at the date of the application 
and the issuance of the policy, in Iowa. The medical exami- 
nation was in Iowa. The application was made in Iowa. 
Kelley, until his death, resided in Iowa, and Mrs. Kelley is still 
a resident of Iowa. Therefore, regardless of all things re- 
cited, the policy is an Iowa contract, and all Iowa laws upon 
the subject then in force entered into and formed part of the 
contract: Society vs. Clements, 140 U. S., 226, 11 Sup. Ct., 822, 
35 L. Ed., 497. One of those laws was the statute of April 17, 
1890. That statute, among other things, provides, “ nor shall 
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any company make any contract, other than is plainly ex- 
pressed in the policy issued thereon.” Both by the general 
rules of construction, and by those rules of the Iowa statutes 
for the construction of statutes, words must be given the usual 
and generally accepted meaning: Section 48, par. 2, Code 
Iowa. We all know what the word * policy ” means, and we 
know that it does not mean the * application.” If that clause 
of the statute stood alone, the suicide clause in the application 
would be in contravention of the Iowa statute, and would be 
void, because it is not “ expressed in the policy issued there- 
on.” The title of the act in question is in conformity to the 
Iowa constitution, and is “An act to prevent discrimination 
in life insurance:” Acts 23d Gen. Assem., ¢. 33. There are 
several specific recitals of the statute prohibiting discrimina- 
tions in insurance. They are all followed by a section fixing 
a penalty for its violation. We ‘have an older statute provid- 
ing that, if the application is relied on as a defense, it must be 
annexed to the policy. That statute is still in force, unless 
repealed by implication, which is never looked upon with 
favor. It is also a rule that, when particular words of a stat- 
ute or other writings are followed by general words, such gen- 
eral words in their meaning are controlled by the particular 
things recited. For these reasons I do not believe the statute 
in question is of any avail to plaintiff. The statute is against 
discrimination. Many things are condemned as acts of dis- 
crimination. But it is not claimed in the case at bar that the 
company was guilty of any discrimination. And I conclude 
that the general language of the statute abové quoted can 
only be construed as referring to discriminations. 

4. Another contention of plaintiff is without merit. Her 
counsel contend that, under the Iowa laws, as suit could not 
have been brought until a time more than two years after the 
date of the policy, the policy is incontestable. It is not only 
difticult to comprehend the point, but when it is comprehended 
it is seen to be too technical to warrant discussion. 

4. If the premiums were paid, the company agreed to pay 
Mrs. Kelley the amount of the policy after the death of the 
insured. The insured agreed * that I will not die by my own 
act * * * while insane.” He did die by suicide in Febru- 
ary, 1895, while insane. To what extent he was insane the 
evidence does not show. He may have known right from 
wrong. He left a letter announcing his purpose, and giving 
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some directions about his funeral and his insurance. He may 
have been driven to suicide by an irresistible and uncon- 
trollable impulse. I am warranted in holding the latter. If 
this be so, then when Kelley agreed to not suicide, while in- 
sane, he was agreeing to that which was impossible to observe. 
He knew this when he so agreed, and the company knew it 
equally well. It was an impossible contract; impossible to 
observe, and an impossibility known by both parties when 
they so agreed. <A text writer says: “A mutual undertaking 
between parties to do what both know to be impossible is vain 
and idle, lacking the elements of contract.” And I refer gen- 
erally to chapter 20, Bish. Cont. (1887 Ed.), for a discussion of 
this subject. It will not do to say the consequences could 
have been avoided by contract. The answer is, that which has 
the form of a contract is nothing but words, ‘and these words 
are“ vain” and “idle.” This is not a case where both parties, 
or even one of the parties, at the time the contract was entered 
into, had reason to believe the contract could be carried out. 
In such a case the rule is that the obligor is bound, even 
though it afterwards becomes impossible for him to observe 
the agreement. In such a case the obligor must provide against 
such a contingency. But here we have mere words thrown 
together in the form of a contract, impossible to observe, and 
so known to be by both the company and the insured, when 
the policy was issued. The company received the cash pre- 
mium when the policy was issued, and a premium in like 
amount in 1894. Both these premiums the company retains. 
It has not paid them back, nor has it offered to pay them back. 
This is grossly inequitable, and should not be allowed. 

5. But in allowing the plaintiff to recover I have greater 
confidence in another proposition, to which I have given much 
time. Whether sane or insane, I think the case turns on the 
question whether the conditions or covenants are dependent 
or independent. Aside from what I have said in paragraph 
four hereof, if the covenants are dependent, then the company 
has a defense in the fact that the insured suicided when in- 
sane. But, if the covenants are independent, the plaintiff is 
entitled to a recovery. Formerly, contracts were quite gen- 
erally construed as making the covenants independent; but 
now, in cases of doubt, they are construed as having dependent 
covenants. But, after all, the contract must be considered in 
its entirety, and such construction given as will be fair and 
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reasonable. For some of the cases throwing light upon this 
question of covenants, see Hyde vs. Booraem, 16 Pet., 169, 177; 
Bank vs. Hagner, 1 Pet., 455, 465; Railroad Co. vs. Howard, 13 
How., 330, 338; Pollak vs. Association, 128 U. S., 446. I cite 
these cases only to show the general rules for determining 
what are dependent and what are independent covenants in 
contracts. And to the same effect are Parsons and Bishop on 
Contracts, under the topics of “ Independent ” and “ Depend- 
ent” covenants. There is another rule of construction, which 
is that a contract of insurance must be construed most 
strongly against the company, and in favor of the beneficiary. 
With these rules in view, it becomes necessary to consider the 
contract of insurance in the case at bar. There is a maxim 
as old and as firmly established as any proposition pertaining 
to jurisprudence, which is, “ The express mention of one thing 
is to the exclusion of another.” The provisions on the back of 
the policy have no bearing on this case, and counsel for the 
company never referred to but the one, which provides that 
the policy cannot be contested after two years. And the 
policy expressly provides that after receiving satisfactory 
proofs of the death of Kelley, at its New York office, that it 
will pay Mrs. Kelley $2,500, subject to the one condition, and 
but one condition, which is that the premiums will be paid as 
they fall due. Here is “ the express mention of one thing;” 
viz.: the one condition that will defeat the recovery; the fail- 
ure to pay the premiums. The maxim is that such express 
mention of that one thing “is to the exclusion of another.” 
But the defendant now insists that it is not to the exclusion 
of another, but that it is inclusive of the fact of suicide. The 
company agreed to pay Mrs. Kelley the amount of the policy 
at Kelley’s death. The insured, or beneficiary, agreed to pay 
the consideration; viz.: the premiums at fixed dates, in fixed 
amounts. These are dependent covenants. But can it be 
said that because Kelley suicided while insane, and thereby 
violated his agreement with the company, that the company 
may now refuse to perform its agreement with Mrs. Kelley? 
The argument, in substance, of the defendant’s counsel, is 
“that Kelley did not keep his agreement with the company. 
Therefore the company may violate its agreement with Mrs. 
Kelley.” The recent decision of the Court of Appeals for this 
circuit in case of Insurance Co. vs. Hillmon (decided April 3, 
1901) throws some light upon the question I am considering. 
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In that case, with such an eventful history, I take it the court 
would not have divided upon the one point at least, if the de- 
fense urging Mrs. Hillmon’s (beneficiary) alleged part in the 
alleged conspiracy had been set forth in the answer. In other 
words, the Court of Appeals, as it appears to me from both 
the majority and the dissenting opinion, unite in maintaining 
the position of Mrs. Hillmon, the beneficiary to the contract, 
“ that she is a party to the contract.” Whether this is so or 
not, the Supreme Court, by Fuller, C. J., in case of Bank vs. 
Hume (128 U. S., 195, 206), say :— 

“Tt is, indeed, the general rule that a policy, and the money 
to become due under it, belong, the moment it is issued, to the 
person or persons named in it as beneficiary or beneficiaries, 
and that there is no power in the person procuring the insur- 
ance by any act of his, by deed or by will, to transfer to any 
other person the interest of the person named.” 

And the chief justice cites many cases to sustain this propo- 
sition. And counsel. in argument of the case at bar, called 
my attention to no Iowa statute, and I know of none, in any 
way changing this rule, in case of such a policy as is in suit, 
issued by such a company as is defendant herein. The rule has 
been somewhat modified in cases of mutual assessment com- 
panies. But in this case the defendant is what is called an 
“old-line company,” which issues a policy, like the one in suit, 
on a certain and fixed cash premium, and a like fixed and cer- 
tain premium annually thereafter during the life of the in- 
sured. If this be so, and the beneficiary must be a party to 
the transfer or disposition of the policy, is it not because there 
are three parties to the contract; viz.: the company, the in- 
sured, and the beneficiary? And can the insured defeat the 
beneficiary by any act of his, excepting by a failure on his part 
to observe the one and the only expressed dependent condi- 
tion, which was the payment of the premiums? Mr. Kelley 
could not, by assignment or sale, or pledge as collateral, have 
defeated his wife in her right to recover the amount of the 
policy. If he could not do so while sane, how could he by 
another act, while insane? In the recent decision of the Iowa 
Supreme Court in Seiler vs. Association (105 Iowa, 87), in an 
opinion by Judge Waterman, these views are presented with 
great clearness and ability, showing with convincing force 
that it is one case where the policy is payable to the estate of 
the assured, and the defense of suicide can be maintained, but 
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quite a different case where the beneficiary is another party 
and entirely innocent, and wholly free from all acts connected 
with the suicide. And see “ The Suicide Clause,” etec., 52 Cent. 
Law J., No. 6, p. 107, Feb. 8, 1901. 

I am not unmindful of some judicial history. There was a 
policy before the Supreme Court which in terms provided that, 
if the insured suicided, the policy should be treated as null 
and void. The Supreme Court held that, if the insured sui- 
cided when insane, the beneficiary could recover: Insurance 
Co. vs. Terry, 15 Wall., 580. In 1876, the case of Bigelow vs. 
Insurance Co. (93 U. S., 284) was decided. In that case the 
policy provided that it became null and void “if the insured 
suicided when sane or insane.” The insured having suicided 
while insane, the Supreme Court held that there could be no 
recovery. But the Supreme Court so held, as announced, be- 
cause in the policy the contract was that the policy should be 
null and void in the event of suicide while insane. In the case 
at bar there is nothing in the policy to the effect that it be- 
comes null and void if Mr. Kelley suicided, sane or insane. 
There is nothing in the application to the effect that no recov- 
ery can be had if Mr. Kelley violates his covenant to not sui- 
cide, while sane or insane; and I therefore insist that the 
decision of the Supreme Court in the Bigelow Case has no 
bearing on the case now under consideration. And there is 
no pretense that Kelley intended suicide when he procured the 
insurance. Therefore the case of Ritter vs. Insurance Co. (169 
U. S., 139) has no bearing on the question now being consid- 
ered. 

It is a fact of but little importance, and yet it is a curious 
fact, as appears from decisions of courts of last resort, that at 
one time the company defendant herein used a policy in the 
precise terms as was in the Bigelow Case. It afterwards 
took that clause out of its policies, and now uses the form in 
suit. And vet the contention is that the meaning is the same. 
Then why the change? If the meaning remains the same, the 
only reason I can conceive of for making the change in the 
form of the policy is a reason the company does not urge, and 
will not care to urge. The fair and logical answer is that the 
meaning is not the same. Some of the reasons which per- 
suade me that the conditions in the contract are independent 
covenants are as follows: (a) The company agreed to pay 
Mrs. Kelley, after Mr. Kelley’s death, a fixed sum. (b) But 
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that was on the condition that the cash and future premiums 
should be paid. (c) The two foregoing are the expressed de- 
pendent covenants. (d) The policy was to be paid, not at 
Kelley’s death, but upon receipt of proofs of death in New 
York, which necessarily would be some days or weeks after 
the death. (e) The contract to pay the amount of the policy 
was by the company as obligor to Mrs. Kelley as obligee, which 
amount “ belonged the moment it [the policy] was issued to 
the beneficiary.” (f) The contract to not suicide while insane 
was by Kelley as obligor, with the company as obligee. (g) 
The fact that dependent covenants are expressly mentioned 
preclude the thought of others, being dependent. (h) Mrs. 
Kelley, by accepting the policy, agreed to furnish proofs of 
death. That agreement on her part, and the agreement of the 
company to pay her $2,500, were dependent covenants. But 
that agreement on her part, and the agreement to pay the 
premiums, and the agreement of the company to pay her 
$2,500, were the only dependent covenants between Mrs. 
Kelley and the company. 

6. The other policy in the suit is of date December 28, 1893, 
and is for $5,000. The receipt annexed shows that the 1894 
premium was paid by the “owner.” The other receipt for the 
premiums on account of the two policies are not produced, but 
presumably they are of the same form. This policy, excepting 
as to date and amount, is of the same form and words as the 
smaller policy in suit, excepting in one other particular; and 
the application corresponds with the application annexed to 
the other policy, excepting as to date, amount, and one other 
particular. This policy is payable to the insured, Edward 8. 
Kelley, his executors, administrators, or assigns. Seven days 
after the policy is dated it was assigned by Mr. Kelley to R. P. 
Mulock, the father of Mrs. Kelley, who, it seems, was a cred- 
itor, and who at a still later date assigned the policy to plain- 
tiff. But the application expressly stated that the policy was 
to be issued to Mulock. And this fact, coupled with the other 
fact, that Kelley in a very few days assigned the policy to 
Mulock, on a printed form furnished by the company, forces 
the conclusion that it was never intended to make the policy 
payable to the insured or his estate. This being so, I reach 
the conclusion that this policy is governed by the same rules 
as govern the other. And from what I have said it follows 
that plaintiff is entitled to a judgment for $7,500, with 6 per 
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cent interest thereon from a reasonable time after proofs of 
death were furnished, and ninety days thereafter will be fixed 
as the time when the interest shall commence. To each and 
all of which conclusions of law, and to all of which judgment 
founded thereon, the defendant at the time duly excepted, and 
the defendant is hereby given sixty days from the date of judg- 
ment within which to have prepared, settled, and filed bill of 
exceptions. 


SUPREME COURT OF ARKANSAS. 


PLANTERS’ MUT. INS. ASS’N 
v8. 


DEWBERRY.* 


Death of the insured and descent of the property to his wife and children is 
not a change of title within the policy. Buta rental by the wife of the 
property previously occupied by the insured to a tenant who took pos- 
session was a change of occupation and possession within the policy. 


Appeal from Circuit Court, Lee County. 


Statement of facts by Huauss, J. 

The initial clause of the insurance policy sued on is as fol- 
lows :— 

The Planters’ Mutual Insurance Association of Arkansas, 
by their contract of insurance, in consideration of note for 
$78.20, do insure R. A. Dewberry against loss or damage by 
tire, lightning, or cyclone, to the amount of sixteen hundred 
dollars, as follows: [Here the property is described, and 
the amount of insurance on each item.] And the said asso- 
ciation hereby agree to make good unto the said assured, 
his executors, administrators, and assigns, all such imme- 
diate loss or damage; not exceeding the amount assured, 
ete. 

The appellee brought this suit in the court below as the ad- 
ministratrix of the estate of R. A. Dewberry, deceased, upon 
an insurance policy executed to R. A. Dewberry in his lifetime 
for a loss which occurred after the said R. A. Dewberry died, 
and she alleged in substance: That she was the widow of R. 
A. Dewberry, deceased, who departed this life on the 25th day 


* Decision rendered, May 4, 1901. 
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of July, 1898, and that on the 21st day of March, 1899, she was 
appointed by the probate court of Lee County as administra- 
trix of his estate; that the said R. A. Dewberry, at the date 
of his death, was the owner in fee of the real estate upon 
which the insured property was located; that on the 31st day 
of March, 1896, the defendant, in consideration of the payment 
of a premium of $78, executed its policy of insurance to said 
R. A. Dewberry, which is attached to the complaint; on the 
21st day of February, 1899, said dwelling house was totaily 
destroyed by fire; on the 22d day of March, 1899, the plaintiff, 
her said husband having previously died, furnished the de- 
fendant with proof of her loss, as such administratrix, and she 
brings this suit to recover said loss,—to which the appellant, 
the defendant in the court below, filed, in substance, the fol- 
lowing answer: It admits that on the 3lst day of March, 
1896, it executed its policy of insurance, in writing, whereby 
it insured the said dwelling house against loss by fire in the 
sum of $750 for a term of three years; that it is true that the 
plaintiff, on or about the 22d day of March, 1899, as adminis- 
tratrix as aforesaid, furnished the defendant with the so- 
called proof of loss, as such administratrix, but in said proof 
it appeared that at the time of loss it was not occupied by the 
assured or by his family, but by a stranger to the contract, 
and it denies that the plaintiff has performed all the condi- 
tions in said policy contained. It denies that the plaintiff was 
entitled to recover the sum of $750, and for further defense it 
says that, in said contract of insurance, there is the following 
clause; to wit: “If there is, or shall be, other prior, concur- 
rent, or subsequent insurance (whether valid or not) on said 
property, or any part thereof, without the association's writ- 
ten consent; or if said building now is, or shall become, vacant 
or unoccupied; or if the hazards shall become increased in 
any way, whether under the control and knowledge of the 
inember or not; or if the property, or any part thereof, shall 
be sold or conveyed; or if the property insured now is, or shall 
become, incumbered by mortgage or otherwise, or any change 
takes place in the title. occupation, or possession thereof, 
whatever; or if the interest of the member in said property, 
or any part thereof, now is, or shall become, any other or less 
than a perfect legal and equitable title and ownership, free 
from all liens whatever, except as stated in writing thereon; 


or if the buildings, either of them, stand on leased ground, or 
Vou. XXX.- 58. 
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land of which the assured has not a perfect title; or if this 
contract shall be assigned without the association’s written 
consent ‘hereon,—then, and in every such case, this contract 
shall be absolutely null and void.” That said clause in said 
policy is a part and parcel of the contract, and the said con- 
tract of insurance has been violated as follows: First. That 
said property became vacant or unoccupied without the con- 
sent of this defendant, after the execution of said policy. 
Second. That the hazard and risk which the deferdant origi- 
nally undertook was increased by placing a tenant in posses- 
sion of the property, which was done without the consent of 
the defendant. Third. Because there was a change in the 
occupation or possession of the premises and house alleged to 
be burned, after the execution of the policy sued on. Fourth. 
That at the time of the alleged fire neither said deceased nor 
his family were in possession or occupancy of the same, but 
said property was occupied by and in possession of another, 
who had no connection with this contract whatever. All 
these causes of defense occurred without the knowledge or 
consent of this defendant, and by reason thereof the said 
policy is void. Fifth. Because there was a change in title to 
the property alleged to be burned between the date of the 
execution of the policy sued on and the date of the alleged 
loss, said change of title being caused by the death of the as- 
sured before the date of the loss complained of. The defend- 
ant further states that in the application of insurance made 
by the said R. A. Dewberry the question was asked him if the 
dwelling was occupied by himself or by a tenant. He an- 
swered that it was occupied by himself as a private dwelling. 
and the defendant states that any change of possession or oc- 
cupancy in any way whatever vitiated and annulled said 
policy, and the defendant says the plaintiff is not entitled to 
sue as administratrix herein. It therefore states that it is 
not liable to the plaintiff in any sum whatever. The plaintiff 
demurred to the fifth paragraph of the defendant’s answer, 
which was sustained by the court, and the defendant excepted 
to the ruling of the court, and the same was made a cause for 
a new trial. 

The following evidence was adduced at the trial: The 
policy of insurance was introduced, in which will be found the 
clause which is quoted in the answer as above stated. Mrs. 
Clara A. Dewberry testified as follows: “Iam the widow of 
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R. A. Dewberry. At the time of his death he was living in the 
house covered by this insurance. He had lived there five 
years, up to the date of his death. The house insured has 
been entirely destroyed by fire. It was burned on the 21st of 
February, 1899. At the time of the fire I was living at my 
father’s, D. E. Holland. It was about two miles from the 
property insured. Mr. R. A. Dewberry died on the 24th day 
of July, 1898. I moved from my husband’s home back to my 
father’s two weeks before last Christmas. From the time I 
left until the house was destroyed by fire it was occupied by 
Woodford Haile, a colored man,—a good, reliable man. I 
left home because I had no one to protect me. My brother 
was with me, and my two little children, the oldest one three 
vears old, the other sixteen months. My brother was not a 
member of the family.” Cross-examination: “I do not know 
how many persons Woodford Haile has in his family. Do 
not know whether he has eleven members or not. He has a 
tolerable good-sized family. Woodford Haile took charge of 
the house as soon as I left it. I had gone when he took pos- 
session; that is, when he went in. He moved in the night 
after I left in the morning. I did not see him move in. I did 
not see him there the next morning. I was not there when 
he moved in, but I know he moved in directly after I moved 
out. I know he would not tell me a story.” Here the de- 
fendant exhibited a contract executed by Mrs. Clara A. Dew- 
berry and Woodford Haile, which said contract was dated the 
second day of January, 1889, and shows a lease of the property 
by Mrs. Dewberry to Woodford Haile for a period of one year; 
that is, the real estate upon which the property destroyed by 
tire was located. Here the defendant introduced the applica- 
tion made by R. A. Dewberry in his lifetime, in which the fol- 
lowing question is asked and answered, as follows: “Is it 
[that is, the house insured] occupied by applicant or tenant? 
A. Applicant, as private dwelling.” Here the defendant in- 
troduced the proof of loss. In said proof of loss is the follow- 
ing; to wit: “That the building insured was occupied in its 
several parts by the parties hereinafter named for the follow- 
ing purposes; to wit: By Woodford Haile and family as a 
residence, and for no other purpose whatever.” Woodford 
Haile was in the possession of the house at the time it was 
burned. He had been in possession from the time he took 
possession until it was burned. The defendant introduced 
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the following testimony: Woodford Haile, a colored man, 
being duly sworn, testified as follows: “Iam the party who 
was in possession of the property at the time it was destroyed 
by fire. I have about eleven members in my family. I am 
one, my mother-in-law and her daughter, my two grand- 
daughters, and I have five little children; that is, the children 
are from three and four up to twenty. Three of them are 
under fifteen. My mother-in-law lives with me, and she has 
a daughter. There were four sleeping rooms in the house 
with the one upstairs, but my family only occupied three.” 
There was testimony tending to prove that Woodford Haile 
was a reliable and careful colored man. There was also testi- 
mony tending to show that insurance companies as a rule 
would not insure property occupied by colored people in a 
sum exceeding $500. 

Defendant asked the following instructions; to wit: ‘(1) 
The jury are instructed that if they find from the evidence 
that the policy of insurance sued on was executed to R. A. 
Dewberry, and that the said Dewberry departed this life after 
the execution of the same, and before the fire which occa- 
sioned the loss complained of, then, under the terms of the 
policy, there was a change of title to the property, and the 
plaintiff cannot recover, and your verdict must be for the de- 
fendant. (2) The jury are instructed that if they find from 
the evidence that at the time the policy of insurance sued on 
was executed that the premises insured belonged to R. A. 
Dewberry, and were occupied by ‘him as a residence, and that 
before the loss complained of the said Dewberry departed this 
life, and his wife, Clara Dewberry, rented the property to 
Woodford Haile, and at the time of the loss the said Haile oc- 
cupied said property as a tenant of the plaintiff, this would 
constitute a change of possession, under the terms of the 
policy, and the plaintiff .cannot recover, and your verdict 
should be for the defendant. (3) The jury are instructed that 
if they believe from the evidence that the policy of insurance 
sued on was executed to R. A. Dewberry, and that afterwards 
said Dewberry departed this life, and the plaintiff was a white 
woman with only three children, and that she rented the prop- 
erty insured to Woodford Haile, a colored man with a large 
family, consisting of eleven members, including himself and 
ten others, consisting of women and small children, then, 
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under the terms of the contract sued on, there was a change 
of occupancy, and the plaintiff cannot recover.” 


J. W. Hovusz, for Appellant. 
Quar.es & Moore and McCuttocn & McCouttocn, fur Appellee. 


Huaues, J. (after stating the facts). 

While there is a conflict in the decided cases upon the ques- 
tion involved in the first instruction,—that is, that the title to 
the property was changed by the death of R. A. Dewberry af- 
ter the execution of the policy and the descent of the prop- 
erty insured to his wife and children,—we incline to the opin- 
ion that the more reasonable view is that the title to the 
property was not changed by the death of R. A. Dewberry, 
and the succession of his wife and children to his rights there- 
in, within the meaning of the policy. We think this view 
amply supported by the decisions: Richardson vs. Insurance 
Co., 89 Ky., 571; Burbank vs. Rockingham, 24 N. H., 550; In- 
surance Co. vs. Hardesty, 182 Ill., 39; Insurance Co. vs. Kin- 
nier, 28 Grat., 88. 

We are of the opinion that the court committed reversible 
error in refusing to give instructions two and three asked by 
the defendant, which were to the effect that renting the prop- 
erty to Woodford Haile for twelve months, and its occupancy 
by him at the time of the loss, constituted a change of posses- 
sion, under the policy. The house destroyed was occupied by 
Mrs. Clara A. Dewberry at and after the death of her husband, 
until she rented the property to Woodford Haile, and gave 
him possession thereof, and moved away from the premises, 
and thereafter, until the house was consumed by fire, it was 
in the possession of Woodford Haile, and occupied exclusively 
by himself and family, consisting of eleven others. If this 
was not a change of possession and occupancy, it is difficult to 
determine what would be. The parties to the insurance policy 
made their contract, and stipulated that there should be no 
change in the possession or occupancy of the property without 
the consent of the insurance company. The change of posses- 
sion and occupancy was made without the consent of the in- 
surance company, and continued to the time the house was 
consumed by fire. This was a violation of an express provi- 
sion of the terms of the policy, the contract between the com- 
pany and R. A. Dewberry, the insured, and avoids the policy, 
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according to its stipulations. 3 Joyce, Ins. (§ 2238), is as fol- 
lows: ‘“ Change in Possession, Title, or Interest. Where the 
policy provides that it shall be void if any change takes place 
in the interest, title, or possession of the subject of insurance, 
such provision has reference to change subsequent to the time 
of effecting the insurance. Leasing the property, and sur- 
rendering possession to the lessee, is a change in the posses- 
sion. If the policy is conditioned to be void in case any 
change takes place in the interest, title, or possession of the 
subject of insurance, whether by legal process or judgment, 
or by voluntary act of the insured, or otherwise, an assign- 
ment for the benefit of the creditor will avoid the policy.” In 
Wenzel vs. Insurance Co. (67 Cal., 440), the court said: “An- 
other point made by the appellant is that the condition of the 
policy in regard to a change in possession of the property was 
broken by the insured. In the ninth finding it is found by the 
court as a fact in the case that on the 17th day of January, 
1882, the plaintiff and others, without the consent of the de- 
fendant, leased the property insured, and surrendered the pos- 
session thereof to James Hoskins and his associates. This 
was a breach of condition in the policy which rendered the 
same void, according to the express language thereof:” In- 
surance Co. vs. Ross, 23 Ind., 180; Germania Fire Ins. Co. vs. 
Home Ins. Co., 144 N. Y., 195. For the error indicated, the 
judgment is reversed, and the cause is remanded for a new 
trial. 
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SUPREME COURT OF MICHIGAN. 


CITIZENS’ LIFE INS. CO. 
vs. 


COMMISSIONER OF INSURANCE.* 


A domestic benefit society contracted with its president to pay him 5 per cent 
on all premiums, provided he should enter into contract with persons to 
be designated by him, who should receive a pro rata of the sum as an 
inducement to insure. 


Held, That the contract was a violation of the act of Michigan prohibiting 
life companies from rebating the premium as an inducement to insure, 
and that benefit societies contracting to pay certain sums to appointees 
of members, in consideration of certain contributions, are life companies 
within the act. 


Henry C. Watters (John W. McGrath, of counsel), for Relator. 
Horace M. Oren, Atty.-Gen., for Respondent. 


Hooker, J. 

The relator is a domestic co-operative or mutual benefit as- 
sociation, to which the respondent, the State commissioner, 
has refused to issue a certificate, which in this proceeding it 
asks a mandamus to compel. The relator was organized in 
October, 1899, under Act No. 187 of the Public Acts of 1887. 
The reason given for such refusal is that, upon investigation 
required by law, respondent has found that relator is not doing 
business in conformity to law, and, therefore, he is not at 
liberty to issue such certificate. A more detailed statement is 
found in respondent’s answer. It states that the relator, soon 
after its organization in June, 1900, promulgated a plan of 
doing business, which involved the appointment of a “ Board 
of Reference,” as it was called, consisting of an indefinite num- 
ber of persons, who, in consideration of appointment upon 
said board became members and policyholders, with the 
alleged duty to give such information as they might possess 
concerning the plans, purposes, methods, and management of 
the company, ete., and entitled to receive certain compensa- 
tion from the company, in the shape of a definite percentage 
of a fund set apart from the premiums for that purpose. The 
answer sets up that the respondent is informed and believes 
that such payment was in the nature of a rebate of the pre- 

* Decision rendered, July 19, 1901. 
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mium upon the policies of the several and respective members 
of the board, and in violation of section 7219 of the Compiled 
Laws, commonly called the “Anti-Rebate Law.” It states, 
further, that respondent’s predecessor took the same view of 
this contract, and forced relator to discontinue the plan, and 
that thereupon, and on June 6, 1900, relator resorted to a sub- 
terfuge to accomplish the same thing, by entering into a con- 
tract with one Miller, its president, whereby it agreed to pay 
to said Miller, for the period of thirty years, in monthly in- 
stalments. a sum equal to 5 per cent on its entire gross pre- 
mium receipts upon policies of insurance, with the contempla- 
tion and understanding that Miller should enter into contracts 
with persons designated by him, to be known as “ references,” 
who should receive a pro rata proportion of said fund as an 
inducement to taking insurance, and substantially as a rebate 
upon their premiums. The following is a copy of the con- 
tract :— 


This agreement made and entered into this sixth day of 
June, 1900, by and between the Citizens’ Life Insurance 
Company, a corporation existing under and by virtue of the 
laws of the State of Michigan, party of the first part, and 
Albert Shakespeare Miller, of the city of Detroit in the 
county of Wayne and State of Michigan, party of the second 
part—Witnesseth: That whereas the said party of the sec- 
ond part has been chiefly instrumental in organizing the 
Citizens’ Life Insurance Company, in formulating the plan 
of insurance adopted by said company, in preparing the arti- 
cles of incorporation, by-laws, rules, regulations, and forms 
of procedure, preparing applications for insurance prepara- 
tory to a license being granted the company, in securing 
the co-operation of the other gentlemen connected with said 
company, and in advancing money on account of expenses 
of organization and incorporation, in consideration whereof 
the party of the first part, in payment for the services so 
rendered, hereby agrees to refund to the party of the second 
part, his heirs, administrators, or assigns, a sum equal to 5 
per cent of the entire gross premium receipts of said com- 
pany upon policies of insurance issued by it, to be paid in 
monthly instalments, as said premiums are received, for a 
period of thirty vears from and after the date of the incor- 
poration of said party of the first part. In witness whereof 
the said party of the first part ‘has by its secretary and 
treasurer, who have been duly authorized so to do, executed 
this agreement, and has affixed its corporate seal on the day 
and year first above named. [Signed] Citizens’ Life Insur- 
ance Company, by George B. Miller, Secretary, and Cyrenus 
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G. Darling, Treasurer. [Signed] Albert Shakespeare Mil- 

ler. [Seal.] 

The answer states further that said Miller proceeded to 
enter into contracts with policy takers similar in substance 
and form to the contract previously made by the company, 
whereby such policyholders receive a payment or rebate of 5 
per cent of their premiums, and that such contracts are still 
made, and that fraudulent representations are made to obtain 
them, to the effect that such board of reference will be limited 
to a small number; viz.: twelve, and that the pro rata propor- 
tion of said sum to which each will be entitled will be a con- 
siderable amount of money, whereas said contracts are made 
with half of the policy takers, or more. That relator has been 
informed of these facts, if it did not already know them, and 
persists in operating its said plan. No issue was made upon 
this answer, and we must take it as true. 

Relator contends: (1) That the anti-rebate law does not 
apply to companies organized under Act No. 187 of the Laws 
of 1887; (2) that the facts do not show a violation of the anti- 
rebate law, if it does apply to them; and (3) that the law does 
not permit the insurance commissioner to withhold his certifi- 
cate when the annual report is filed, but provides for the insti- 
tution of proceedings by the Attorney-General. 

The first proposition is based upon Comp. Laws, § 7221, 
which was passed in 1877, and provides that certain sections 
(i. e., 10 and 29) of an act mentioned—one being section 7217— 
shall not be construed to apply to or in anywise affect mutual, 
benefit, and co-operative associations organized or to be organ- 
ized. The anti-rebate law was passed in 1889: Comp. Laws, 
§$ 7219. We understand that counsel claim that co-operative 
and other benevolent associations should not be considered 
within the term “life insurance companies,’ which term is 
defined by section 7217. The anti-rebate law provides that no 
“life insurance company,” etc., so that if relator cannot be 
called a life insurance company it is not affected by it. 

If we give relator the benefit of his contention regarding sec- 
tion 7217, and say that it does not apply to this corporation, 
we do not necessarily conclude that it is not a life insurance 
company. Unless the propriety of calling it a life insurance 
company depends only on section 7217, we are not precluded 
from considering it such. If we treat section 7217 as oblit- 
erated or repealed, and that must be the extent of the effect 





922 Supreme Court of Michigan. [Oct., 


of section 7222, what is the status of the relator? It may still 
be a life insurance company, if its organic act so provides, or, 
in case that is silent, if it falls within the settled definition of 
life insurance companies, which we think that it does, within 
the authorities cited by counsel for respondent. We quote 
from his brief: Bacon, in his work on Benefit Societies and 
Life Insurance, says: “ It follows from the foregoing adjudi- 
cations that all benefit societies, whether corporations or mere 
voluntary associations, are, strictly speaking, insurance or- 
ganizations whenever, in consideration of periodical contribu- 
tions, they engage to pay the member or his designated bene- 
ficiary, a benefit upon the happening of a specified contingency. 
* * * It may also be asserted as a general principle that 
wherever or whenever a benefit society, paying a benefit to the 
beneficiaries of its deceased members, claims to be exempt 
from the operation of certain laws applicable to persons or 
companies doing a life insurance business, it can only safely 
base such claim upon express provisions of its charter or of the 
statutes exempting similar organizations from such liability. 
The association may be benevolent and charitable, and only 
incidentally provide benefits for its members or their benefici- 
aries, but, nevertheless, when it contracts to pay a certain 
sum to the appointees of its members upon their decease while 
in good standing, in consideration of certain contributions 
made by such members while living, it is doing a life insurance 
business. We shall find, as we proceed further to discuss the 
questions concerning the contract and liabilities of benefit 
societies, that many of the principles of the law of life insur- 
ance are applied to these societies because they are, in some 
respects, simply life insurance companies, doing business on a 
plan only partially different from that of regular life insurance 
organizations:” Section 52, Bac. Ben. Soc. (2d Ed.), § 51a. In 
Rensenhouse vs. Seeley (72 Mich., 603), it is said: “ These as- 
sociations, whether corporations or mere voluntary associa- 
tions, are, strictly speaking, insurance organizations, when- 
ever, in consideration of periodical contributions, they engage 
to pay the member or his designated beneficiary a benefit upon 
the happening of a specified contingency. Although they may 
also partake of the nature of fraternal societies, yet, whether 
the benefit be paid for sickness or to accumulate a fund out of 
which payments are to be made to beneficiaries of deceased 
members, the contract falls within the definition of an insur- 
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ance contract; that is, an agreement by which one party, fora 
consideration, promises to make a certain payment of money 
upon the destruction or injury of something in which the other 
party has an interest: Com. vs. Wetherbee, 105 Mass., 149; 
Association vs. Com., 10 Pa., 357:” Society vs. Lester, 105 
Mich., 716; Rensenhouse vs. Seeley, 72 Mich., 603; Miner vs. 
Association, 63 Mich., 838, 341; Bolton vs. Bolton, 73 Me., 299; 
Com. vs. Wetherbee, 105 Mass., 160; Joyce, Ins., § 346. We 
think the anti-rebate law (section 7219) applies to the relator. 

The second point is settled by the recent case of Insurance 
Co. vs. Strong (filed July 2, 1901), in which we held a note given 
for a policy void because the policy was issued in violation of 
the anti-rebate law. The contract was similar to this one in 
many respects. 

In answer to the third contention it would be enough to say 
that, inasmuch as upon this record it appears that relator is 
not complying with the law, we cannot be expected to aid it in 
its intended violation by the discretionary writ of mandamus, 
but we think that section 7517 provides for the issue of a cer- 
tificate only when from the statement and the examination, if 
one is made, the commissioner shall find that the company is 
still organized and doing business in conformity to law. 

The writ is denied, with costs. The other justices concurred. 





Supreme Court of Texas. 


SUPREME COURT OF TEXAS. 


AMERICAN CENTRAL INS. CO. 
v8. 


MURPHY. 


A brick building is a total loss within the meaning of the valued-policy 
statute where all the walls were destroyed except a part of one which 
was used in rebuilding, though condemned by the architect, and where 
there were no joists or flooring which could be used in reconstruction. 


The Supreme Court of Texas, in this case, denied a writ of 
’ 

error. The decision in the Court of Civil Appeals of Texas, 

rendered February 2, 1901, is as follows [Ed. Ins. Law Jour- 

nal] :— 


Keassy & Muss, for Appellant. 
Mosety & Smiru, for Appellees. 
Raney, C. J. 

Appellee sued to recover on an insurance policy for $2,000, 
issued by appellant, which covered a building belonging to her 
that had been destroyed by fire. A total loss was alleged by 
plaintiff. This was denied by the insurance company, which 
contended that the injury to the building was only partial; 
that an appraisement of the loss was had under the terms of 
the policy, and the damages awarded were $1,298.21. The 
trial court instructed a verdict for plaintiff, and judgment 
rendered accordingly, from which this appeal is prosecuted. 

There is no controversy about the issuance and the amount 
of the policy or the burning of the building. The main con- 
tention arises upon the issue whether or not the evidence 
showed a total loss, as contemplated by article 3089, Rev. St., 
which makes a fire insurance policy a liquidated demand for 
the full amount of the policy in case of total loss by fire of a 
building insured by such policy. On a former appeal of the 
case, the evidence being the same, we held that there was ¢ 
total loss in contemplation of said article of the statutes, and 
that on another trial, if the evidence was the same, the trial 
court would be authorized to instruct a verdict: Murphy vs. 
Insurance Co. (Tex. Civ. App). 
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The evidence adduced on the trial is, substantially, that the 
building burned was a one-story brick and stone store build- 
ing, eighty feet in length, twenty-five feet wide, and ceiling 
about fourteen feet in the clear; east and north walls brick, 
and north twenty feet of west wall brick; balance of west 
wall all rock; front, brick pillars and glass, as is usual in 
business houses. The east and west walls were division 
walls, in which appellant owned a half interest. After the 
fire a two-story brick building was erected on the site of the 
old building. Leonard, an architect, and who constructed the 
new building, stated that none of the walls and foundations 
on the north, east, and south was used in the construction of 
the new building, nor was any left standing fit for use. A 
part of the west wall was standing after the fire. A part of 
this wall was torn down in rebuilding, and a part used. The 
part used was about from fifteen to twenty-five feet long at 
the base, and in some places it was two feet high, and ran up 
to a point, and beveled off. He did not think it reached 
twelve feet in height. The foundation and wall that were 
used were unfit for use. He condemned the whole of the west 
wall, and the portion that was used was used over his pro- 
test. The portion so used was used by reason of the man who 
owned half of the west wall insisting on using it. After the 
building was reconstructed, the west wall was about three 
inches from a true line. This was caused by the use of the 
old wall. The foundation under the east wall was taken up 
entirely. It was not fit for use. The north side was quite as 
bad, in his opinion. The foundation on the south side was 
not quite as bad, and not as bad as the two longitudinal walls. 
The back foundation was not used. It was not fit for use. 
The back wall of the new building was put in a different place. 
“ There were no joists left that we could use in the reconstruc- 
tion of the new building, nor any flooring. There were some 
rocks left that were fit for use. None fit for use were left in 
place on the rear wall. Two window sills fell from their 
places. One was cracked, and one very much injured, appar- 
ently. These were not used in rebuilding.” Zoratto, who 
acted as umpire in the appraisement, testified that the only 
foundation used was the foundation of the middle wall, be- 
tween the east and west walls, which was a good foundation. 
The piece of wall left standing was not in first-class condition. 
Dawson testified that ‘he worked as a carpenter in the con- 
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struction of the new building; that all the walls were new, 
except on the west side there was a little piece of the old wall 
used. It was probably ten or twelve feet high in the centre, 
and tapered down until it was probably fifteen or twenty feet 
long at the base, and in shape of an inverted “V.” McGowen 
testified that in the construction of the new building upon the 
site of the old one that was destroyed by fire there was noth- 
ing left of the east wall or foundation upon which to build, 
and no portion of the north wall or foundation, and no portion 
of the south wall or foundation. “There was a very little 
piece of the west wall and a part of the foundation left 
and used. It was a small piece of wall,—just a few feet 
high. The wall that was used was not straight; was not 
on-a true line north and south.” O’Reilly, witness for 
defendant, testified as follows: “I came to Denison 
from Dallas at the request of the adjuster for the insur- 
ance company. This is my first appraisement for this in- 
surance company, but have been called upon to appraise for 
others occasionally. I was selected by the underwriters to 
make a survey of the property in the city of Dallas. They 
selected me from the architects and builders of Dallas to dis- 
charge duties of that kind. I have served companies occa- 
sionally that way, more or less, since then. I came to Deni- 
son to serve as an appraiser for the insurance company in 
making the award. We figured in as sound material the west 
wall of the building, extending from the front to the rear, 
sixty feet long and twenty-two feet high and some inches. 
We concluded that the wall was good. We figured on using 
the foundation of the back wall and the foundation of the east 
wall, and foundation and sills, and bases of the columns, to- 
gether with a couple of the columns on the front wall; also, 
we figured on using fifty-seven of the joists on which the floor- 
ing was laid; also some window sills, and from 60 to 75 per 
cent of the flooring. This is what we figured as sound. 
Plaintiff was not allowed anything in our estimate for damage 
or loss to them. The debris had not been cleared away when 
we did our figuring. We did not figure the east wall, because 
it was not there, nor the north wall, because it was not there, 
—only such portions of the south wail that was there; that is, 
bases or flints. None of the south wall was there except that. 
The south wall was down, the north wall was down, and the 
east wall was down. We examined the foundation as far as 
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it was exposed to the eye. We could examine from ten to 
fourteen inches of the foundation, as well as I can recollect. 
We determined that the foundation was all right, except that 
it was damaged to the extent of five dollars to the north end. 
We examined the wall on the west side, and found no crack. 
We found the wall plumb on a tangent. We concluded that 
the foundation was good on all sides except the rear, and that 
could be repaired for five dollars. We found that the west 
wall was good sixty feet long and twenty-two feet high. The 
total length of the west wall was eighty feet, but only the first 
sixty feet was rock. The back twenty feet was of brick. This 
back twenty feet was damaged, but the rock portion, twenty- 
two feet high and sixty feet long, we concluded to be good. 
The foundation of the west wall was not damaged. We ex- 
amined it from observation, and it did not show any indication 
of damage by fire. This was a short time after the fire.” 

The evidence shows a total loss of the building, and author- 
ized the trial court to instruct a verdict for plaintiff for the 
full amount of the policy. In our former disposition of the 
case (Murphy vs. Insurance Co., supra), we expressed our views 
on this question, which have undergone no change, and a fur- 
ther discussion here is unnecessary. 

Appellant’s fifth assignment complains of the trial court’s 
failure to present to the jury the issue raised by its answer, 
which alleged, in substance, that the policy provided, in case 
of disagreement as to loss, the difference should be submitted 
to arbitrators, and that this was done. Further than sug- 
gested by the answer, the record fails to disclose that the 
policy sued on contained such provision. There is, however, 
an agreement of opposing counsel in the record, in relation to 
the policy, “ that any or all of its conditions may be set forth 
in brief of counsel, and the original used in argument, if de- 
sired by either party.” This court can only look at the tran- 
script in determining the rights of the parties, and must be 
governed thereby, except in cases involving its jurisdiction. 
The agreement of counsel, not showing the terms of the 
policy, does not warrant this court to conclude that such a 
provision was shown on the trial to exist. The proof failed to 
show the existence of such a clause, and we conclude that said 
assignment is not well taken. 

The remaining assignment is to the effect that the evidence 
shows that plaintiff was not the sole owner of the building 
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destroyed, and that the policy contained a clause rendering it 
void if plaintiff was not the sole owner, and, therefore, this 
issue should have been submitted to the jury. There was no 
such defense pleaded by the defendant, and the trial court did 
not err in ignoring it. Besides, the statement of facts does 
not show that the policy contained suth a clause, and it will 
not be considered, notwithstanding the agreement of counsel 
above alluded to. The judgment is affirmed. 


SUPREME COURT OF TENNESSEE. 


MARTIN 
v8. 


PALATINE INS. CO.* 


The manager of insured applied to the agent of the H. company for insurance, 
and he procured a policy in the P. company through its agent. After the 
death of insured the latter agent informed the agent of the H. company 
that he desired to cancel, and the latter accepted the notice and issued a 
policy in the H. company which he sent to the manager. After the firea 
few days later the latter sent it to the administrator who still retained 
the original policy and had no knowledge of the transaction. 


Held, That the agent of the H. company had no authority to accept the 
notice of cancellation and substitute other insurance, and the P. company 
was liable. 


Appeal from Chancery Court, Davidson County. 


GranBery & Marks, for Appellant. 

Epwarp H. East, for Appellee Martin, administrator, ete. 

R. W. Barcer and Joun J. Vertrees, for Appel/ee Hartford Fire 
Ins. Co. 

McA.uister, J. 

This record presents a controversy between two fire insur- 
ance companies as to which shall be onerated with a loss. 
The complainant has sued both companies. The Palatine 
Company issued the first policy, but it contended that policy 
was canceled upon notice, and a new policy substituted in the 
Hartford Company. The chancellor and the Court of Chan- 
cery Appeals concurred in adjudging liability against the 
Palatine Company, and in exonerating the Hartford Company. 
The Palatine Company appealed, and has assigned errors. 


* Decision rendered, Feb. 2, 1901. 
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The facts found by the Court of Chancery Appeals are sub- 
stantially these: In December, 1897, P, Bernstein, of Nash- 
ville, was the owner of a stock of merchandise in the city of 
Jackson, Tenn. His son, C. Bernstein, was placed in charge 
of this store as manager. It appears that P. Bernstein in- 
sured this stock of goods at Jackson, and carried the policies 
with ‘him to Nashville, where he resided. Desiring additional 
insurance, he directed his son, at Jackson, to take out another 
policy for $2,000. The son accordingly applied to Fisher & 
Wilkerson, agents, stating that he preferred a policy either in 
the Hartford or tna Insurance Companies. The agents in- 
formed him these companies had as much insurance in that 
block as they desired, but they would procure a policy for him 
in the Palatine Insurance Company. This insurance was 
placed through another agent, and the policy was to run for 
twelve months. Wilkerson & Fisher delivered this policy to 
C. Bernstein, and collected the premium for one year. with the 
understanding that they would divide commissions with the 
agent of the Palatine Insurance Company, in accordance with 
the usual custom in such cases. This policy was forwarded 
by C. Bernstein to ‘his father, at Nashville. P. Bernstein, the 
father, died on December 26, 1897, and on December 31, N. 
Martin, of Nashville, qualified as administrator of his estate. 
It appears that on December 30th the agent of the Palatine 
Insurance Company notified Wilkerson & Fisher that the 
manager of the Palatine Company desired to take up the 
policy that it had issued on this stock. They replied: “All 
right. Consider it canceled, and we will substitute for it our 
policy in the Hartford.” At that time nothing was said about 
returning the premium. On the ist of January, 1898, Wilker- 
son & Fisher, without the request of any one representing the 
assured, wrote a policy in the Hartford Insurance Company 
for $2,000, payable to the estate of P. Bernsteih, deceased. for 
one year from January 1, 1898, This policy was handed to 
Clarence Bernstein, and by the latter given to N. Martin, ad- 
ministrator of Phillip Bernstein, deceased. The adminis- 
trator received the policy on the Tth January, and up to that 
time he had no knowledge of any change in the policies made 
by the agents. When the Hartford policy was delivered to 
(,. Bernstein, he was informed that the Palatine policy had 
been canceled. C. Bernstein afterwards promised to have the 


Palatine policy sent back to the agent. He stated, however, 
‘ VoL. XXX.—59. 
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that he did not agree to the cancellation of the Palatine 
policy. On the night of January 4, 1898, a fire occurred, which 
destroyed a portion of the stock covered by the insurance. 
The Palatine policy had never been surrendered by the ad- 
ministrator, but was still in his possession. The adminis- 
trator inquired of Wilkerson & Fisher and of the agent of the 
Palatine which of the two policies was in force, and offered to 
surrender the one that had been annulled, but they declined 
to pass upon the question, or to accept a surrender of either 
policy. The administrator made proofs of loss to both com- 
panies. The amount of the loss sustained by the fire was 
$649.42. This amount is not disputed, but which of the two 
companies is liable for the loss presents the real controversy. 
In the contract of insurance is this clause; to wit: “ This 
policy shall be canceled at any time at the request of the in- 
sured, or by the company by giving five days’ notice of such 
cancellation. If this policy shall be canceled as hereinbefore 
provided, or become void or cease, the premium having been 
actually paid, the unearned portion shall be returned on sur- 
render of this policy or last renewal; this company returning 
the customary short rate. Except when this policy is can- 
celed by this company by giving notice, it shall return only the 
pro rata premium.” The Court of Chancery Appeals find as a 
fact that the only notice of the cancellation of the Palatine 
policy was given to Wilkerson & Fisher, that they were not 
agents of the insured, and that notice to them was insufficient 
under the terms of the policy. It is very obvious upon the 
facts found that Wilkerson & Fisher were merely insurance 
brokers. Their only connection with the case was in negotiat- 
ing insurance through the agent of the Palatine Insurance 
Company. When this policy was written and accepted by the 
insured, Wilkerson & Fisher had no further connection with 
the case. It appears that when the Hartford policy was is- 
sued Bernstein was dead, ‘and the insurance was made payable 
to his estate. It is shown that Martin, administrator, neither 
agreed to the cancellation of the Palatine policy nor applied 
for the Hartford policy. So it is plain that the alleged can- 
cellation of the old policy and the substitution of the new one 
was an arrangement entered into between persons who had 
no authority to act in the premises. In Herman vs. Insurance 
Co. (100 N. Y., 411, 3 N. E., 341), it was said; viz.: “But the 
authority of a broker employed to procure insurance for his 
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principal, such broker not being a general agent to place and 
manage insurance on his principal’s property, terminates with 
the procurement of the policy. It cannot, in reason, be held 
to continue after the insurance has been procured and the 
policy has been delivered to the principal. An agent to pro- 
cure a contract has no power to discharge it implied from the 
original authority merely. If he possesses that power, it 
arises from some actual or apparent authority superadded to 
.the mere power to enter into the contract: Grace vs. Insur- 
ance Co., 109 U. S., 278; Adams vs. Insurance Co. (C. C.); Kehler 
vs. Insurance Co. (C. C.); Wight vs. Insurance Co. (C. C.); 
Ostr., Ins., § 16; 1 Joyce, Ins., §§ 636, 637; 2 Joyce, Ins., 
$$ 1655-1666; White vs. Insurance Co., 120 Mass., 330; 
Mechem, Ag., § 931.” It results that there was, as matter of 
law, no cancellation of the policy issued by the Palatine Insur- 
ance Company, nor substitution of the Hartford policy, and, 
without discussing other questions, which are, perhaps, 
equally as conclusive, we affirm the decree. 


SUPREME COURT OF MINNESOTA. 


ROTTIER 
v8. 


GERMAN INS. CO. oF FREEPORT, ILL.* 


The provision in the Minnesota standard policy that no suit to recover for loss 
under the policy shall be sustained unless commenced within two years 
from the time the loss occurred as the Jimitation applies to and runs from 
the time of the fire or actual destruction of the property, and not from the 
time when the cause of action accrues,—sixty days after the loss statement 
is rendered by the insured. 


Held, That under the evidence the defendant had not misled the plaintiff as 
to the actual trme when the fire occurred, and it is not, for that reason, 
estopped from claiming that the limitation period had actually run. 


Appeal from District Court, Mille Lacs County. 


Cuas. A. Dickey and Gro. C. Stites, for Appellant. 
M. L. Countryman, for Respondent. 
Lovety, J. 
Suit to recover on a policy of insurance for value of build- 
ings and personal property destroyed by fire occurring August 
“*Decision rendered, July 6, 1901. Syllabus bythe Gourt. = = 





932 Supreme Court of Minnesota. [ Oct., 


20, 1898, which date is material in the disposition of this ap- 
peal. The action was tried to a jury, before whom evidence 
was introduced tending to show that the fire occurred at the 
time stated above; that the insured property was wholly de- 
stroyed; that the defendant was seasonably notified of the 
loss; that the statement of loss required by law was mailed 
to the defendant, and an offer of arbitration made thereafter, 
which was not accepted by the defendant. These claims were 
contested at the trial, but submitted to the jury, who found 
in favor of the plaintiff. After verdict, upon a settled case, 
defendant moved for judgment in its favor notwithstanding 
the verdict, which was so ordered, and plaintiff appeals. 

This action was brought August 22, 1900,—more than two 
years after the fire, but less than two years from the service 
of statement of loss. The limitation period provided for in 
the Minnesota standard policy within which actions may be 
commenced after the loss is in the following terms :— 

No suit or action * * * for the recovery of any 
claim by virtue of the policy shall be sustained in any court 
of law or equity in this State unless commenced within two 
years from the time the loss occurred: Page 421, ¢. 175, 
Gen. Laws 1895. 

Without reference to the effect of the insurance codifica- 
tion in chapter 175, supra, and previous decisions of our 
own court, it may be stated that plaintiff’s claim that this 
limitation applies to the time the cause of action arises, 
rather than the occurrence of the fire, receives support from 
very respectable authorities in this country, while, perhaps, 
the greater weight is the other way. We do not find it neces- 
sary to review the cases in other tribunals, for the reason that 
this court had practically disposed of this question before the 
enactment of chapter 175, supra, which was passed with refer- 
ence, undoubtedly, to the previous dicta of our court, to which 
we shall presently call attention; but whoever is interested 
in the review of the line of decisions discussing this much- 
mooted question may find them fully and admirably collated 
on both sides in the case of McFarland vs. Association, 5 Wyo., 
126. But we do not think such review is of practical value in 
the determination of this question in this State. In Chandler 
vs. Insurance Co. (21 Minn., 85), under a contract written by 
the insurance company providing: “That no suit or action 
against the company for the recovery of any claim under or 
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by virtue of this policy shall be sustained fn any court of law 
or chancery unless commenced within the term of one year 
next after any claim shall occur; and, in case such suit or 
action shall be commenced against the company after the end 
of one year next after such loss or damage shall have oc- 
curred, the lapse of time shall be taken and admitted as con- 
clusive evidence against the validity of the claim thereby at- 
tempted to be enforced,’—this court held that the terms 
“claim ” and “ loss ” were inconsistent with each other; that 
the statutory word “claim” refererd to the cause of action, 
while “ loss ” was intended to refer directly to the time of the 
fire. This distinction was made essential to the determina- 
tion of that case, and that authority must be held to be a 
necessary construction of the statutory word “ loss” as being 
equivalent to the fire itself and the time of the loss,—the time 
of the actual destruction of the property. In the subsequent 
decisions of this court such use of the word “loss” has been 
made that it seems impossible to avoid the conclusion that 
this court has treated the same in its natural reasonable sense 
as referring to the destruction of the property, in consonance 
with the decisions in Chandler vs. Insurance Co., supra; In re 
St. Paul German Ins. Co., 58 Minn., 163; Willoughby vs. In- 
surance Co., 68 Minn., 373. While we have not discussed the 
merits of the controversy which has arisen in the courts as to 
the effect of the word “loss” in fixing the commencement of 
the limitation period, yet it is pertinent to note that in those 
courts where the use of such word has been held to permit 
suits to be brought on the limitation period running from the 
time the cause of action accrues the peculiar provisions of the 
insurance contracts under review therein were made by the in- 
surer, and abridged the right to commence a suit within so 
short a period after the fire that a different view would have 
imposed an unreasonable hardship upon the insured. But 
these reasons do not exist under the Minnesota Insurance 
Code and the standard policy provided for therein, in which 
the terms of the policy contract are imposed upon the com- 
panies by statute, who are compelled to accept their terms; 
and when all the requirements for statement of loss, time to 
pay the same, and other conditions are complied with, the in- 
sured, if he acts with reasonable expedition, would easily have 
more than eighteen months after his cause of action accrued 
within the two-vears’ limitation—after the fire—to commence 
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his action. A longer period of time, so far as we are aware, 
has not been previously provided under insurance contracts 
formulated and issued by the insurance companies themselves. 
It has recently been held by this court that the provisions in 
the policy requiring the “ statement ” (or “ proofs of loss ”) to 
be furnished “ forthwith” is not to be construed arbitrarily, 
and the failure to do so at any given time does not work a for- 
feiture of the rights of the insured (Mason vs. Insurance Co.); 
and, if the construction of the word “loss ” claimed by plain- 
tiff can be adopted, the two-years’ limitation becomes, at best, 
a floating and very uncertain term of designation. The in- 
sured might reserve his proofs of loss after the two-years’ limi- 
tation, and secure at least four or six years’ time after the fire 
within which to bring his action. We do not think these con- 
siderations are absolutely controlling, but may reasonably 
have been considered by the Legislature in fixing the limita- 
tion time within which actions should be brought in their 
attempt to deal fairly and justly between the two contracting 
parties. There is no just reason why a strained construction 
should be given to the word “ loss ” in the limitation provision 
of the statutory contract in this State. We have to do little 
more than to say that it actually means what it expresses. 
To do more would be a clear perversion of reason, and we 
doubt if any court would have been constrained to hold that 
the word “loss” did not mean “ fire,” but meant “cause of 
action,” but for the ingenious attempts of insurance com- 
panies by the provisions of their contracts to secure premiums 
with as little indemnity as possible. We are required to treat 
the interpretation of this contract according to the same rules 
applied in other cases, and to give it a rational, reasonable, 
and intelligent construction according to its plain, practical 
sense, as evidently intended by the Legislature. We do not 
think there is any merit in the claim that the defendant is es- 
topped by any act misleading the plaintiff as to the time the 
fire occurred. The evidence in the case shows that defendant 
was not responsible for the mistake in that respect. 
Order affirmed. 
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SUPREME COURT OF TENNESSEE. 


BARNETT 
v8. 


RAILWAY OFFICIALS’ & EMPLOYEES’ 
ACC. INS. CO.* 


The policy, marked on its back as an incontestable weekly indemnity policy 
stipulated for indemnity against physical injury through accident, an 
for a weekly indemnity against loss of time, and provided that death 
should immediately terminate all liability. A card given insured for 
identification stated that notice in accordance with the policy must be 
given of accidental death or injury. Insured was killed by being run 
over by a car, 


Held, That there was no insurance against death. 


Held, That a blank claim sent insured in case of previous accident, having a 
space for the amount of any death claim, was irrelevant to show insur- 
ance against death. 


Error to Circuit Court, Madison County. 


Honter Witson, for Plaintiff in Error. 
C. G. Bonn, for Defendant in Error. 
Wi1zes, J. 

This is an action upon a policy of insurance in the Railway 
Officials’ & Employees’ Accident Association of Indianapolis, 
Ind. There were a declaration and an amended declaration 
in the court below, which were demurred to. The demurrer 
was sustained, and suit dismissed, and the plaintiff has ap- 
pealed to this court, and assigned errors. The policy is set 
out in the declaration. It is marked on its back * Noncontest- 
able Weekly Indemnity Policy,” in bold and prominent letters. 
The words * Weekly Indemnity ” are also made prominent by 
large letters in the face of the policy. So far as necessary to 
state, it provides to insure F. L. Franklin as a freight brake- 
man, and agrees to indemnify him against physical bodily 
injury resulting in disability, caused by external violence or 
accidental means. Disability is defined in it to be immediate, 
continuous, and total inability to perform any work or labor; 
and other provisions follow as to the loss of hands or feet, ete. 
It is further provided that the insured shall be indemnified 
against loss of time during such period of continuous total dis- 
ability in the sum of $10 per week, but not to exceed his 
average weekly wages, nor for more than one hundred and four 


* Decision rendered, May 25, 1901. 
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consecutive weeks. By a separate clause of the policy it is 
provided :— 

The death of the insured shall immediately terminate all 
liability under this policy, and in no case shall the insured 
be entitled to recover for more than one hundred and four 
weeks hereunder. 

There is no provision in the policy referring in express terms 
to the death of the insured, and providing a payment therefor. 
Plaintiff exhibits with his declaration and in connection with 
his policy an identification card, which is, in substance, as fol- 
lows, so far as necessary to be stated :— 

This card is for identification. Notice in accordance with 
the policy must be given of accidental death or injury. 

The declaration avers that the insured, while in the dis- 
charge of his duty as a brakeman, and exercising due- care, 
was, May 25, 1900, accidentally thrown or knocked from a car, 
and run over by the wheels, and killed. The identification 
card was found on his person, and the plaintiff, as his admin- 
istratrix, under these facts claims $1,040. The amended dec- 
laration avers, in addition, notice to the company of a previous 
accident and injury to the insured on 28th April, and that 
upon the happening of that accident the company sent the 
insured a blank form, which was made out and intended to 
cover death, and which was filled out by the insured as cover- 
ing $700 of insurance in case of death. This letter and blank 
claim are made part of the amended declaration, as well as the 
policy and identification card, and he avers that by reason of 
_ the policy, identification card, and final claim blank, and other 
representations of defendant to the insured, it was the inten- 
tion of the parties that the policy should cover death by acci- 
dental means, and that he was insured against death, and 
under that belief paid premiums amply sufficient to cover one 
year’s insurance against death. The demurrer raises the 
ground that the policy was for indemnity only, and not against 
death; that all liability under it terminated by the death of 
the deceased; that it contains no provision for payment of a 
death benefit; that the blank claim referred to was used upon 
the occasion of a prior accident, and had no connection with 
this; that it was really filled in for $7, and not $700, as appears 
from its face, but this was done by insured himself, without 
authority; that there is no specification in the declaration. of 
any representations other than those in the papers themselves. 
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We think the demurrer was well takén, and properly sus- 
tained. The policy sued on is a weekly benefit indemnity 
policy, and specifies upon its face its objects and purposes. 
There is nothing misleading about it. It does not provide for 
any payment or benefit in case of the death of the insured, but, 
on the contrary, expressly provides that the death of the in- 
sured shall terminate all liability under the policy. There is 
nothing ambiguous about it. The identification card does not 
put any different aspect upon it. It probably is a form in- 
tended to be used in cases of death as well as in indemnity 
policies. But, whether so or not, the company could very con- 
sistently provide for notice of the death of the assured; not 
because it would thereby become liable for any amount, but 
. under the terms of the policy its liability would be, ipso facto, 
terminated. The blank claim is entirely irrelevant to the 
present case. It purports to be filled out by assured himself 
in proof of a prior accident, when insured mashed the little 
finger of his left hand, and claimed indemnity for five days 
therefor. It is true that this form has a blank space for 
amount claimed in case of death, which insured filled in with 
“7.00,” perhaps meaning “ $700.00,” but this was, no doubt, a 
general blank to be used in cases of policies insuring against 
death losses as well as providing weekly indemnity. There is 
no statement of any other representations than those con- 
tained in the papers. Indeed, no oral statements contradict- 
ing or adding to the policy would be permissible. It follows 
that under the terms of the policy the insured was only guar- 
antied a weekly indemnity, and not only was not insured 
against death, but, in case of death, all liability of the com- 
pany at once ceased. In Hall vs. Insurance Co. (96 Ga., 413, 
note), there was a policy form designed to insure in a principal 
sum for death, and also to provide a weekly indemnity. Only 
the blanks were filled out for the weekly indemnity, and the 
insured died within twenty-four hours after the accident. His 
representative was allowed to recover only for that time, 
though the indemnity provision was for a period not exceeding 
fifty-two weeks. It was said in that case, “ Death evidently is 
not the kind of disability to which the policy refers.” See. 
also, Rosenberry vs. Casualty Co., 14 Ind. App., 625; 1 Am. & 
Eng. Enc. Law (2d Ed.), 296; Brown vs. Insurance Co. (C. C.); 
Hall vs. Insurance Co. (Ga.). 
The judgment of the court below is affirmed, with costs. 





Supreme Court of Michigan. 


SUPREME COURT OF MICHIGAN. 


MALBURG 
vs. 


METROPOLITAN LIFE INS. CO. Er At.* 


An industrial policy provided that its production by the company and a 
receipt signed by any party showing to the satisfaction of the company 
that he or she was executor, administrator, husband, wife, or blood 
relative or lawful beneficiary of the insured should be conclusive evi- 
dence of payment to the party entitled thereto. 


Held, That this provision did not obligate the company to change a bene- 
ticiary already designated, at the request of the insured. 


An assignment of such a policy by insured for a valuable consideration which * 
was performed will not be set aside by the court in favor of a written 
notice from insured to the company to substitute another beneficiary. 


Appeal from Circuit Court, Wayne County, in Chancery. 


Frank T. Lover, for Appellant. 
Joun C. Tosias, for Appellee Anna Peltier. 
Have & Yerxss, for Appellee Metropolitan Life Ins. Co. 


Hooker, J. 

The complainant is an undertaker, and has a claim for the 
burial expenses of one Mandel, amounting to $128.33 and up- 
ward, according to the bill. The bill alleges that Mandel left 
no property, and that his only opportunity to obtain payment 
is through this proceeding, and that the Metropolitan Life 
Insurance Company issued a policy for $1,000 upon the life of 
Mandel; that the premiums were paid by Mandel, and that, 
proofs of loss being made, it became the duty of the company 
to pay $1,000, in such manner and form as was dictated and 
directed by Mandel in his lifetime. It alleges further that 
Mandel died at the residence of one Louise Jungfer, an aunt, 
and before his death, being anxious to repay her and to pro- 
vide for his funeral expenses, he made a change of the benefici- 
ary; that when the policy was taken, his aunt, Mrs. Jungfer, 
with whom he lived, had been named as beneficiary, and when 
he left there it was assigned to his sister, on ‘her agreement 
that she would furnish money to pay the premiums, and would 
take care of him, contribute to his support, and pay the ex- 
* Decision rendered, July10,101...2°2°2°° | 
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penses of his last sickness and funeral; that she refused to 
pay the premiums or to contribute to his support, and that 
Jungfer did these things; and that about the 23d day of 
March, 1900, he caused to be served on the company a notice 
directing it to change the beneficiary and make the policy 
payable to the estate of Mandel, instead of Anna Peltier, so 
that his creditors might be secured, whereby it became its 
duty to so pay it. It alleged further that the complainant 
had made application for letters of administration, and asked 
an order that the amount be paid to him. The answer of the 
company admits that $214 was due, admits suit by Anna 
Peltier, and expresses a willingness to pay that sum to such 
person as the court shall direct. Anna Peltier answered, de- 
nying the allegations of the bill. Her answer states that the 
policy was taken in 1892, when Mandel was fourteen years old, 
by Mrs. Jungfer, who paid premiums for five years or more, 
and then voluntarily surrendered the policy, after which time 
Anna paid all premiums, and at the request of Mrs. Jungfer 
and Mandel the beneficiary was changed from Mrs. Jungfer 
to Anna Peltier, and that Mandel had no interest in the 
policy. The learned circuit judge heard the proof and dis- 
missed the bill. 

Mrs. Jungfer testified that she paid premiums until Mandel 
left her house, when she assigned the policy to Anna on the 
express agreement that she should pay the expenses if he was 
sick, and his funeral expenses if he should die, and support 
him if sick, and that he lived at the house of the witness for 
eight months before his death, and she cared for and sup- 
ported him, and paid ‘his expenses, except doctor's bills. 
There was testimony that Anna had been requested by some 
gentlemen to transfer this policy to Mrs. Jungfer, and refused; 
also, that she admitted that she had agreed to pay his ex- 
penses. Complainant testified that he performed the service 
at the request of Mandel’s brother, on the promise that he 
should be paid from the insurance. His letters of administra- 
tion were introduced. Anna Peltier testified that she herself 
paid all the premiums after the assignment, which was not 
made upon the agreement stated; that Mandel lived with her 
until about six months before ‘his death, and left of his own 
free will; and that no attempt was made to change benefici- 
ary until after he became sick and left her house. The col- 
lector of the company corroborated Mrs. Peltier in regard to 
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the payment of premiums. We are unable to find evidence 
that the company was under an obligation to consent to a 
change of beneficiary upon designation of another, though the 
policy obligates it to pay to one of the persons named in the 
fifth condition upon its back. This condition was:— 

The production by the company of this policy, and of a 
receipt in full, signed by any person furnishing proofs sat- 
isfactory to the company that he or she is an executor or 
administrator, husband or wife, a relative by blood, or law- 
ful beneficiary of the insured, shall be conclusive evidence 
that such sum has been paid to and received by the person 
or persons lawfully entitled to the same, and that all claims 
and demands upon said company under this policy have 
been fully satisfied. 

The policy was assigned upon a blank furnished by the com- 
pany, if the instrument can be called an assignment. It was, 
however, signed by Mandel, Jungfer, and Peltier, and con- 
tained the agreement, upon a valuable consideration, that 
Peltier should be substituted as beneficiary. Mrs. Peltier 
performed her promises, in part at least, and we think that she 
cannot be devested of her interest in this policy, under the 
facts shown. Whether she is liable for the services rendered 
is immaterial upon this record. The complainant is not en- 
titled to the fund, and the decree dismissing the bill is af- 
firmed. The other justices concurred. 





Arnold vs. St. Paul Fire & Marine Ins. Co. 


SUPREME COURT OF TENNESSEE. 


ARNOLD 
vs. 


ST. PAUL FIRE & MARINE INS. CO.* 


The policy provided that it should be void in case of subsequent insurance. 
t was procured by a friend at request of insured, and the latter, in igno- 
rance of the fact that his request had been complied with, procured other 
insurance, and only learned the facts a few weeks later when the fire 
occurred. 


Held, That by bringing suit he ratified the act of his friend, and was pre- 
cluded from recovery by failing to ascertain whether the friend had com- 
plied with his request before insuring. 


Appeal from Chancery Court, Davidson County. 


W. D. Covinaton, for Appellant. 

C. C. Staveuter, for Appellee. 

McAuister, J. 

This is a suit upon a policy of fire insurance. The chancel- 
lor and the Court of Chancery Appeals concurred in adjudging 
the policy noncollectible upon the ground of double insurance. 
The complainant has again appealed. 

The policy contained this clause; to wit:— 

This entire policy, unless otherwise provided by agree- 
ment indorsed hereon, shall be void if the insured now has, 
or shall ‘hereafter make or procure, any other contract of 
insurance, whether valid or not, on property covered in 
whole or in part by this policy. 

The case was decided on demurrer. The bill alleged that 
complainant was the owner of certain household goods and 
furniture; that he spoke to a friend about having them in-. 
sured, and that on the 11th of October this friend took out a 
policy for him in defendant company. Complainant, however, 
alleges that his friend had failed to inform him that ‘he had 
procured this insurance, and that, in ignorance of this fact, 
complainant on November 1, 1899,—nineteen days thereafter, 
—also procured a policy on the same goods in the Williams- 
burgh Fire Insurance Company. It is further shown that on 
the night of November 27, 1899, this property was destroyed 
by fire; that on the morning after the fire agents representing 
both companies called to adjust the loss, and then it was, for 
"* Decision rendered, Feb.2,191. 2. 
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the first time, that complainant learned that his friend had 
taken out a policy for him. Complainant undertook to -ex- 
plain to the agents how this double insurance happened, but 
both disclaimed any liability and repudiated the policies. 
Complainant alleges in his bill that the double insurance was 
unintentional and an innocent mistake; that complainant did 
not see his friend from the time he agreed to procure a policy 
for him until after the fire, nor did he know the first policy 
had been issued; that, not hearing from his friend, and in 
ignorance of the issuance of the first policy, and believing that 
‘his property had not been insured, complainant took out a 
policy on November 1, 1899. The present suit is upon the 
policy taken out by the agent. 

It will be observed from the allegations of the bill, which, of 
course, are admitted to be true on demurrer, that complainant 
neglected, from October 11, 1899, to November 27, 1899, to take 
any steps to ascertain from the agent whether he had procured 
a policy for him as he had directed, but that in the meantime 
he undertook to insure the property himself. The position 
assumed by complainant is that, inasmuch as-he did not have 
actual knowledge of the existence of the prior policy when he 
took out the second, he therefore did so innocently, and did not 
thereby forfeit the first policy. But we think the complainant 
failed to exercise any diligence in ascertaining whether his 
agent had procured the policy. He had directed his agent to 
insure the property, and, without hearing from him or taking 
any steps to learn, he undertook to insure the property him- 
self. It is shown from the bill that complainant neglected 
from October 11th to November 27th, when the fire occurred, 
to see his agent or communicate with him. It is not charged 
that the additional insurance was effected with the knowledge 
or consent of the defendant company. The law is well settled 
that additional insurance in violation of the terms of the con- 
tract will avoid the policy: Somerfield vs. Insurance Co. (8 
Lea., 547; Sugg vs. Insurance Co., 98 N. C., 143; Insurance Co. 
vs. Copeland, 86 Ala., 551; 18 Am. & Eng. Enc. Law (2d Ed.), 
300; 3 Joyee, Ins., §§ 2457, 2458; Couch vs. Insurance Co., 38 
Conn., 185; Sanders vs. Cooper, 115 N. Y., 279; May, Ins., § 
364; Ostr., Ins., § 244. Complainant has ratified the act of his 
agent by bringing suit on the policy procured by him, and is, 
of course, bound by all the terms of the policy, as though he 
had taken it out himself: Joyce, Ins., § 4567. Affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


STUART 


v8. 


RELIANCE INS. CO. 


v8. 


DELAWARE INS. CoO.* 


Policies in foreign companies insured a building in course of construction and 
the adjacent material for same, loss payable to mortgagee. They stipu- 
lated that they should be void in case the property was sold without 
written consent. A creditor sold the building on execution. Afterwards 
the mortgagee foreclosed and through an agent of insured conveyed the 
property to her. The mortgagee subsequently released his interest in 
the mortgages and the insured mortgaged the property to another. The 
agent assented to these transactions in writing. Both after the sale on 
execution and the foreclosure sale the agent was requested to keep the 
policies in force and notify the companies. The agent was licensed by 
the insurance commissioner under a statute which provided that while it 
remained in force the company should be bound by the acts of the agent 
within his apparent anthority. 


Held, That a sale on execution is not a sale so long as the period of redemp- 
tion has not expired. 


Held, That the subsequent complete alienation without consent was waived 
by the assent of the agent to the releases and subsequent mortgages 
where, as in this case, he was acting within the apparent scope of his 
authority for foreign companies. 


Report from Superior Court, Suffolk County. 


Cuas. E. Suatrocs, for Plaintiff. 
H. P. Movutron and J. F. Quinn, for Defendants. 


Morton, J. 

These are two actions upon policies of insurance issued to 
the plaintiff by the respective defendants upon a dwelling 
house and building materials belonging to her, and situate in 
Marblehead. The two actions were tried and argued to- 
gether, The policies are in the Massachusetts standard form, 
and each provides, among other things, that it shall be void if 
the property insured shall be sold without the assent in writ- 
ing of the company. At the trial the facts were agreed, and 
the defendants requested the court to direct verdicts for them. 
“Decision rendered, June22,1901. === t—“‘“‘S™S™S™S™*~*~*~*~™ 
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The court refused to do so, and thereupon the defendants, not 
desiring to go to the jury, consented that, subject to their ex- 
ception to the refusal of the court to rule as requested, ver- 
dicts should be directed for the plaintiff, which was done. 
The cases are here upon the report of the presiding justice, 
which concludes as follows: “If, upon the facts, there can 
be a recovery for the plaintiff, judgments are to be entered on 
the verdicts; otherwise, the verdicts are to be set aside and a 
new trial granted.” From the faets as agreed, it appears that 
the policy of the Reliance Company was issued September 9, 
1897, and that of the Delaware Company April 14, 1898, and 
that the loss occurred May 17, 1900. Both policies were for 
five years, and were made payable, in case of loss, to Benja- 
min L. Kimball, mortgagee, and to each there was “a rider 
attached, insuring, during process of construction, materials 
for said building in and about the premises;” and the report 
states that from the time when the policies were issued to the 
time of the fire the plaintiff had materials on the premises, 
and that part of the loss was on such materials. On Sep- 
tember 20, 1898, a creditor of the plaintiff sold on execution 
the real property insured, but not the building material, and 
on September 25, 1899, Kimball foreclosed his mortgage, and 
conveyed the property to one Jackson, who, on October 7, 
1899, conveyed it to the plaintiff. ‘“ Jackson acted through- 
out this transaction as the agent and trustee of the plaintiff, 
and the purchase money paid to the mortgagee at the foreclo- 
sure sale was furnished by the plaintiff. The conveyances 
from Kimball to Jackson, and from Jackson to the plaintiff ” 
were parts of one transaction, the object of which was to im- 
mediately vest the entire interest in the property in the plain- 
tiff, “and the delay from September 25th to October 7th was 
caused by the absence of one of the parties to the deeds.” 
The written assent of the defendants to the sale on execution 
and to the foreclosure sale was not obtained. Shortly after 
the sale on execution; namely, about October 24, 1898, the 
plaintiff's husband, who acted throughout the matter of in- 
surance as her agent, notified one Newhall, through whom the 
policies were issued, and who was the agent of the defend- 
ants, that the property had been sold on execution, and 
requested him to keep the policies in force, and give the com- 
panies any notice that was necessary for that purpose. After 
the foreclosure sale, and prior to November 6, 1899, plaintiff’s 
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husband also notified Newhall that the foreclosure sale had 
occurred, and requested him to notify the companies to keep 
the policies in force. Kimball released his interest as mortga- 
gee in the Reliance policy, and Newhall, as agent of that com- 
pany, assented in writing to the release November 6, 1899. 
On October 7, 1899, the plaintiff mortgaged the premises to 
one Caroline E. Marsh, and this policy was made payable to 
her as mortgagee, and Newhall, as agent of the company, as- 
sented in writing, November 6, 1899. Kimball released his 
interest as mortgagee in the Delaware policy March 10, 1900, 
and this also was assented to in writing by Newhall, as agent 
for that company. When the policies were issued, and 
throughout the period covered by these transactions, Newhall 
was the duly-appointed agent of the defendants in this com- 
monwealth, and held, as such, a certificate or license from the 
insurance commissioner, issued in accordance with St. 1894, 
c. 522, $ 91, which continued in force all the time. Section 91, 
above referred to, provides, among other things, that 

While such certificate remains in force the company shall 

be bound by the acts of the person named therein within his 

apparent authority as its acknowledged agent. 

The defendants contend that the policies are void because 
the property was sold without their written assent; that the 
word “ property ” in the condition means the dwelling house, 
and does not include the building material; that Newhall had 
no authority to waive the condition; and that, if he had such 
authority, there is no evidence of waiver by him. 

There may be some question whether a sale on execution or 
a foreclosure sale comes within the terms of these policies. 
Such a sale would not be within the control of the policy- 
holder or of the company. See Smith vs. Putnam, 3 Pick., 221. 
But if we assume that the provision in the policy means if the 
property shall be sold in any way, it is clear that a sale on 
execution does not constitute a sale, within the meaning of 
the provision, so long as there is a right of redemption; in 
other words, so long as an insurable interest remains in the 
policyholder: Strong vs. Insurance Co., 10 Pick., 40; Clark 
vs. Insurance Co., 6 Cush., 342; Clinton vs. Insurance Co., 176 
Mass., 486. . But from September 20, 1899, when the right to 
redeem expired, to the 25th of the same month, when the fore- 
closure sale occurred, the plaintiff was entirely devested of 


any title to or interest in the dwelling house. The plaintiff 
Vou. XXX.- 60. 
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contends that this was only a temporary matter, that the 
dwelling house was only a part of the property insured, and 
that the want of a written assent was waived by the com- 
panies. The fact that the alienation was a temporary one 
would not, it seems to us, render it any the less operative or 
effectual to avoid the policy: Hill vs. Middlesex Assur. Co., 
174 Mass., 542. But we think that there was evidence of a 
waiver by the defendants of a written assent, both in regard 
to the sale on execution and the foreclosure sale. The de- 
fendants were foreign companies. Newhall was the duly-ap- 
pointed agent of each of them within this commonwealth. 
He had a certificate as such from the insurance commissioner. 
Tt does not appear that the defendants had any other agent in 
this State. There is nothing to show, as there was in many 
of the cases relied on by the defendants, that the authority 
which he had was a limited authority. The policies were is- 
sued through him. More than a year after the execution sale 
he assented in writing, as agent of the Reliance Company, to a 
release by Kimball of his interest as mortgagee in the policy 
issued by that company, and to a transfer of the policy to 
Caroline E. Marsh as mortgagee. At a still later date he as- 
sented in writing, as the agent of the Delaware Company, to 
a release by Kimball as mortgagee of his interest in that 
policy. He was thus recognizing the policies as valid and 
subsisting policies long after the sale on execution and the 
foreclosure sale had taken place. In view of all these circum- 
stances, we think that the jury would have been warranted in 
finding that what he did was within the apparent scope of his 
authority, and, if it was, then, under the statute referred to 
above, the defendants were bound by it. Moreover, shortly 
after each sale he was notified that it had taken place, and 
was requested to give the companies notice to keep the poli- 
cies in force. It is to be presumed that he did so. ‘And his 
action in subsequently recognizing the policies as valid and 
subsisting policies might well have been found to have been 
with knowledge and acquiescence of the companies, or at 
least with such notice on their part as required them to ex- 
ercise their right to avoid the policies within a reasonable 
time, or they would be regarded as having waived it. The 
result is that we think that there should be judgment on the 
verdicts. So ordered. 





1901.] Weatherbee vs. New York Infe Ins. Co. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


WEATHERBEE 
v8. 
NEW YORK LIFE INS. CO.* 


The husband, without the knowledge of his wife, surrendered a policy pay- 
able to her and took out a new policy payable to himself. 


Held, That while the attempt to substitute a new for the old contract was 
void, the wife was a stranger to the former and cannot claim to have pay- 
ments of premium made on it credited to the old policy for the purpose 
of keeping it in force. Whether she is entitled to the surrender value 
remains to be decided. 


Appeal from Superior Court, Suffolk County. 


Jas. E. Correr and Epw. S. Fetiows, for Plaintiff. 
Wm. A. Morse and I. R. Crarx, for Defendant. 


Houmes, C. J. 

This is an action at law upon a policy of insurance issued to 
the plaintiff and subsequently surrendered by her husband 
without her knowledge, he taking a new policy payable to 
himself. The proceeding is not a bill in equity, and is not 
brought for the purpose of enforcing a trust in the second con- 
tract. See Nesbitt vs. Berridge, 10 Jur. (N. 8S.) 53; Barry vs. 
Brune, 71 N. Y., 261; Chapin vs. Fellowes, 36 Conn., 132; 
Lemon vs. Insurance Co., 38 Conn., 294, 302; Matlack vs. 
Bank, 180 Pa., 360. It must be taken to assume the first to be 
in force and to refer to the second, to which the plaintiff is a 
stranger, simply for the purpose of seeking to have the pay- 
ments of premiums under it treated as payments upon the 
first and as inuring to the benefit of the plaintiff. This can- 
not be done. No doubt the attempt to substitute a new con- 
tract for the old one was void, but the plaintiff cannot give the 
payments under it a new character by attempting to ratify or 
adopt them. She cannot affirm or adopt them except as they 
were made, and they were made upon a contract to which, as 
we have said, she was a stranger. 

The plaintiff contends that, at all events, there has been no 
forfeiture of the policy because the defendant, by assuming to 
end it, exonerated the plaintiff from tendering the premiums 
under it. Language to that effect can be found in one case, at 
~® Decision rendered, May 21,1901. #2 2.2. . © 
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least: Pilcher vs. Insurance Co., 33 La. Ann., 322, 326. See 
Garner vs. Insurance Co., 110 N. Y., 266. But there can be no 
estoppel or waiver by conduct of which the plaintiff was ig- 
norant. We assume that she was within the scope of the de- 
fendant’s act which was directed against the contract to 
which she was a party. But it cannot be assumed that if the 
plaintiff had tendered the premiums after the surrender, as 
before, thereby indicating to the defendant that she did not 
assent to the attempted change, the defendant would not 
have accepted the money and have fulfilled its obligations. 
Presumably it was acting honestly in the matter, and believed 
that it had her assent. On the other hand, if we suppose the 
plaintiff to have been informed of the substitution, and to 
have remained silent for an appreciable time, she probably 
would have been estopped at a later date, when the value of 
the policy had changed, to set up her original rights. In 
short, she cannot take advantage of the defendant’s conduct 
as a waiver without finding herself in the position of having 
waived her right to repudiate the result. 

The question whether the plaintiff is entitled to judgment 
for the surrender value allowed by the terms of the policy 
when premiums. have been paid for more than two years, was 
not argued, and we leave it for decision in the Superior Court. 

Judgment reversed. Case to stand for further hearing. 


LOWER COURT DECISIONS. 


WAIVER OF PREMIUM. 


Appellate Court of Indiana. 


PRUDENTIAL INS. CO. 
v8. 


SULLIVAN.* 


Where suit is instituted to recover on a policy actually issued, the action is 
at law and not in equity. 

The policy provided that the premiums should be paid in advance. 

Held, That this was not inconsistent with an oral agreement between the 
parties that the policy should remain in force, in custody of the company, 
until the payment of the first quarterly premium, and an action may be 
entertained on such contract. 


* Decision rendered, March 5, 1901. 
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J. E. Wituramson, for Appellant. 
C. B. Harris and Curry, Van Pett & Montrort, for Appellee. 


Brack, J. 

The appellant’s demurrer to each paragraph of a complaint 
of the appellee, consisting of four paragraphs, having been sus- 
tained, and leave having been granted the appellee to amend, 
she filed four additional paragraphs of complaint, numbered 
fifth, sixth. seventh, and eighth, a demurrer to each of which, 
for want of sufficient facts, was overruled. In the fifth para- 
graph of complaint, after showing that the appellant is a cor- 
poration, its business being that of life insurance, it was, in 
substance, stated that in November or December, 1898, the 
appellant and one William F. Sullivan entered into an agree- 
ment, by the terms of which the appellant agreed to insure the 
life of said William F. Sullivan, and issue to him a policy upon 
his life for the term of twenty years, for the sum of $2,000, pay- 
able at his death, and proper proof thereof, within that period, 
to the appellee, who then was his wife, and so remained until 
his death, * upon the condition that said William F. Sullivan 
be examined by a physician, and the examination favorably 
acted upon by the ” appellant, and, in the event the policy was 
issued, it was to be in full force and effect from and after the 
date of its issuance, and the appellant would hold it in its pos- 
session until the 15th of January, 1899, upon which day said 
William F. Sullivan should pay the appellant the first quar- 
terly premium, which was $22.70, and that he should pay the 
same amount as premiums every three months from the date 
of the issuance of the policy, all of which said payments Wil- 
liam F. Sullivan agreed to make to the appellant; that he was 
examined by a physician under the direction of the appellant, 
and his examination was favorably acted on-by the appellant, 
and the policy agreed upon was issued by the appellant to him 
on the 6th of December, 1898, and on that day, according to the 
agreement above stated, the policy became in full force and 
effect, and it so remained until after his death; that after the 
issuance of the policy, and before his death, the appellant no- 
tified him and the appellee that it had been issued by the ap- 
pellant, and was in full force and effect, for the benefit of 
William F. Sullivan and the appellee, and said William F. 
Sullivan and the appellant renewed said agreement hereinbe- 
fore set out, and agreed that the policy Should be in full force 
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and effect from the day of its issuance, notwithstanding any 
provisions or conditions to the contrary therein contained, and 
that the first premium should be paid on the 15th of January, 
1899, and that the appellant should hold the policy in its pos- 
session until that day, and, upon payment by said William F. 
Sullivan of said $22.70 on that day, the appellant should de- 
liver the policy to him, and if he should die before that day said 
$2,000 would be paid by the appellant to the appellee; that on 
the 10th of January, 1899, said William F. Sullivan died, and 
the appellant was by the appellee immediately thereafter no- 
tified and had knowledge thereof; that the 15th of January, 
1899, was Sunday, and on Saturday, the 14th of January, 1899, 
the appellee tendered to the appellant the sum of $22.70 as the 
first premium as above stated, and demanded of the appellant 
said policy; that the appellant refused to accept said sum of 
$22.70, and refused to deliver to the appellee said policy, and 
still refuses to accept said sum or to deliver to the appellee 
said policy, and the appellee “ now brings into and deposits in 
court, for the benefit of the said defendant, the sum of $22.70;” 
that afterwards, on the 2d of February, 1899, the appellee 
caused to be made the proper and necessary proof of the death 
of said William F. Sullivan, and delivered the same to the ap- 
pellant, and demanded payment of it of said sum of $2,000, the 
amount payable to him as provided in said policy, and the 
appellant refused to pay the appellee said sum of $2,000, or 
any part thereof, and still so refused; that said policy was 
still in the possession of the appellant, as it had always been, 
etc. It was also alleged that William F. Sullivan, during his 
lifetime, complied with all the terms and provisions on his 
part “ of said contract of insurance and said policy;” that the 
appellee during the lifetime of said Wliliam F. Sullivan, and 
after his death, complied with the terms, provisions, and con- 
ditions on her part of said contract and said policy; that the 
appellant was owing the appellee, etc., which was due, ete. 
The paragraph also contained averments as to the identity of 
the appellee and her husband with the person named in the 
policy. Wherefore, etc. The sixth paragraph was like the 
fifth, except that it was alleged that the sum agreed upon and 
tendered as the first premium was $17.70 instead of $22.70. In 
the seventh paragraph the averments of the preceding para- 
‘graphs relating to an agreement before the issuance of the 
policy were omitted, and it was shown that, on the 6th of De- 
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cember, 1898, the appellant issued the policy to William F. 
Sullivan, and it was stated that the policy substantially pro- 
vided that the first quarterly premium thereon of $22.70 should 
be paid in advance by him to the appellant on the delivery of 
the policy, and that he should pay the same amount every three 
months after the issuance of the policy; that after the issu- 
ance of the policy the appellant and William F. Sullivan 
agreed that the time of payment of said first premium should 
be extended and postponed until the 15th of January, 1899; 
that the appellant should hold the policy in its possession for 
William F. Sullivan until the 15th of January, 1899, and it 
should be in full force and effect, as to the contract of insur- 
ance between the parties thereto, from and after the date of 
its issuance, December 6, 1898, the same as if the policy had 
been delivered to him on that day, and he had paid the first 
premium at that time, and that he agreed to pay the first pre- 
mium on that day. It was alleged that he died on the 10th of 
January, 1899, and the subsequent averments were substan- 
tially like those of the fifth paragraph. The eighth paragraph 
was like the seventh, except that it stated that the sum agreed 
upon and tendered as the first premium was $17.70 instead of 
$22.70. 


The policy, as indicated by the exhibit filed with the com- 
plaint, was dated December 6, 1898, at Newark, N. J., and 
contained the following :— 

In consideration of the application for this policy, which 
is hereby made a part of this contract, and of the quarterly 
premium of seventeen and thirty-eight hundredths dollars, 
which, it is agreed, shall be paid to the company in advance 
on the delivery of this policy, and on or before the sixth day 
of March, June, September, and December in every year dur- 
ing the continuance of this policy, the Prudential Insurance 
Company of America promises, etc. 

Among the conditions of the policy was the following: 
“Premiums are payable at the home office of the company, 
but may be paid elsewhere, on or before the dates when due, 
to authorized agents of the company, in exchange for receipts 
signed by the president and secretary, and countersigned by 
the general agent of the company.” 

It is assumed by the learned counsel for the appellant, in 
effect, that the fifth and sixth paragraphs of complaint are not 
based upon the policy, but proceed upon the theory that the 





952 . Appellate Court of Indiana. [ Oct., 


contract therein declared upon was a contract for the issuance 
of a policy, and it is thereupon contended that, to be sufficient, 
they must be good on such theory; and it is pointed out that 
all the paragraphs show that the policy was, in fact, issued in 
which all prior parol negotiations must be regarded as having 
merged; and there can be no relief, it is claimed, in an action 
at law, upon the facts stated in these paragraphs. The sev- 
enth and eighth paragraphs are treated by the appellant as 
being theoretically predicated upon the policy itself, but upon 
the policy as modified by parol, and it is said that if, to entitle 
the plaintiff to recover notwithstanding the terms of the 
policy, additional facts are required to be set up in the com- 
plaint, then the action is not upon the policy as exhibited, but 
upon the policy as modified; that it is not the theory of these 
paragraphs that the provision of the policy for payment of the 
premium in advance was complied with, but that something 
else was agreed to in lieu thereof; and it is said, of the whole 
complaint, that the action is not upon the policy as originally 
drawn and set out in the exhibit, but it is upon a contract 
partly in writing and partly in parol, and therefore entirely in 
parol, and that for this reason the policy itself cannot become 
a part of the complaint by being referred to as an exhibit. 

A preliminary agreement for insurance may be made by the 
agent of the insurer with the insured, which may be enforced 
in equity. Here the issuing of a policy, averred in each of the 
paragraphs, in which the recovery was sought upon the policy 
itself, made resort to equity to compel the issuance of a policy 
unnecessary, and the proceeding is to be regarded as an action 
at law upon the policy: Insurance Co. vs. Colt, 20 Wall., 560. 
It is true that the terms of a written contract of insurance 
cannot be modified by proof of a prior contemporaneous parol 
agreement; but an agreement relating to the custody of the 
policy does not contradict the expressed conditions of the 
policy itself, and the provision of a policy for the payment of 
the premium in advance, or at a specific time, is a stipulation 
for the benefit of the insurer. and may be waived by an agree- 
ment to give credit for a part or all of the premium, or to ex- 
tend the time of payment. 

We think that all the paragraphs of complaint may prop- 
erly be said to be based upon the written contract, the policy, 
and to proceed upon the theory of a breach thereof by the 
defendant, and performance of the conditions thereof to be 





1901.) Prudential Ins. Co. vs. Sullivan. 953 


performed by the plaintiff, except the condition relating to 
payment in advance of the premium,—a condition inserted by 
the defendant for its own benefit, as to which it is sought in 
each paragraph to show that performance thereof was waived 
by the defendant by facts to be established by parol evidence. 
This does not amount to a modification er contradiction of the 
written contract, but rather to an affirmation of the entire 
contract as reduced to writing, and an excuse on behalf of the 
plaintiff for failure to perform one of its conditions. It was 
certainly allowable for the insurance company to give credit 
to the insured till a specified date for the advance premium, 
and to stipulate that the policy duly issued upon the accepted 
application therefor should be in force as a binding contract 
from its date, the written evidence of the contract in the mean- 
time to be in the custody of the company or of its agent, or of 
any custodian that might be agreed upon by the parties. This 
is quite different from an agreement that the policy should not 
be in force until actual delivery to the insured. We see no 
valid reason why the effectiveness of such an agreement, made 
without fraud, should be denied, if the parties deem it con- 
venient to enter into it. Pino vs. Insurance Co. (19 La. Ann., 
214) was an action on a fire policy, the premium not having 
been paid, and the policy not ‘having been delivered until after 
the loss. The policy contained a condition that no insurance, 
original or continued, should be considered as binding until the 
actual payment of the premium. It was held that, this condi- 
tion being a stipulation in the insurance company’s own inter- 
est, it had a right to waive it, that parol evidence was admissi- 
ble to prove the waiver, and that such proof of waiver did not 
vary or contradict the written contract. In Young vs. Insur- 
ance Co (45 Iowa, 377) the policy sued on provided that the 
insurer should not be liable until actual payment of the pre- 
mium, and that no officer, agent, or representative of the com- 
pany should be held to have waived any of the terms and con- 
ditions of the policy, unless such waiver should be indorsed 
thereon in writing. It was held to be competent for a general 
agent of the company, at the time of the application for insur- 
ance, when he agreed to issue the policy, to agree by parol to 
extend the time for the payment of the premium, and to give 
the insured credit until a stated time for the premium, and to 
promise that the policy should take effect from its date, and 
that the fact that the agent failed to indorse the waiver upon 
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the policy would not prevent a recovery thereon. In Insur- 
ance Co. vs. Colt, supra, the agents in Connecticut of a Penn- 
sylvania insurance company made a parol contract of insur- 
ance, the insurance to be binding on and from the date of the 
parol agreement, at a premium then agreed upon, credit for 
which was given by the agent until a date some months later, 
and it was agreed that the policy to be made should be kept 
by the agent till the date for the payment of the premium, for 
the convenience of the insured. The property having been de- 
stroyed by fire after this parol agreement and before the policy 
had been made out, the agent then filled up a blank policy, 
properly signed and countersigned, which he, upon tender of 
the premium, refused to deliver to the insured, but returned 
to the insurance company. A recovery at law upon the policy 
was affirmed. <A provision in a policy of insurance that no 
agent of the insurance company, except its principal officers, 
shall have power to waive or modify any condition of the 
policy, may itself be waived by the insurer, and by the lan- 
guage and conduct of its agents ‘having apparent authority to 
bind it: Insurance Co. vs. Caldwell, 187 Tll., 73. In Insurance 
Co. vs. Lesser (Ala.) it was held that the condition of a policy, 
restraining the power of agents “ to alter or waive any con- 
tract or condition on behalf of the company,” was a condition 
reserved for the benefit of the company, of which it could take 
advantage, or which it could waive, and it could delegate to 
agents the implied power vested in the president in conjunc- 
tion with the secretary or actuary. It was also held that a 
local agent, having been intrusted with the collection of the 
renewal receipt for the premium, could waive payment of the 
premium on the day appointed, deferring it until the return or 
rewritten policies from the home office in New York, or until 
there was a refusal to rewrite, of which the assured had no- 
tice. The decisions in our own courts uphold the action of the 
court below. Where there has not been either payment of the 
advance premium as required by the policy, or delivery of the 
policy to the insured, it requires strong proof, it has been said, 
to show a binding contract. See Insurance Co. vs. Pauly, 8 
Ind. App., 85. The right to declare a forfeiture of a policy for 
the nonpayment of premiums may be waived, and the waiver 
may be manifested by conduct as well as by words: Insurance 
Co. vs. Tomlinson (125 Ind., 84), where the following is quoted 
from Titus vs. Insurance Co. (81 N. Y., 410): “ But it may be 





1901.] Prudential Ins. Co. vs. Sullivan. 955 


asserted broadly that if, in any negotiations or transactions 
with the insured, after knowledge of the forfeiture, it 
recognizes the continued validity of the policy, or does 
acts based thereon, or requires the insured by virtue 
thereof to do some act or incur some trouble or ex- 
pense, the forfeiture is, as a matter of law, waived,” 
etc. An action may be maintained upon a policy of 
insurance which was not issued, and the premium therefor 
was not paid, until after the loss, if the contract of insurance 
contained in the policy began to run before the loss: Insur- 
ance Co. vs. Patterson, 28 Ind., 17. The delivery of the policy 
by the insurer to the insured is a waiver of a condition for the 
delivery of a premium note before the taking effect of the 
policy: Behler vs. Insurance Co., 68 Ind., 347. In Insurance 
Co. vs. Hinesley (75 Ind., 1), an action on a life policy, it was 
held to be competent for the parties to the policy, by their 
conduct and agreement, to modify or change its terms in re- 
gard to the payment of the annual premium, both as to the 
amount and the time of such payment... A general agent of a 
foreign insurance company, having authority, may waive a 
condition in the policy that the premium shall be paid in 
money: Willcuts vs. Insurance Co., 81 Ind., 300. In that case 
it was held that an insurance company might waive stipula- 
tions in the policy as follows: “Agents ‘having receipts, and 
then only, will receive the premiums when due or before; but 
agents are not authorized to waive forfeitures, to make, alter, 
or discharge contracts, and no receipt will be binding on the 
company unless signed by one of its officers and countersigned 
by the agent. No agent has authority, in any case, to waive 
or postpone payment of premiums, and the assured is hereby 
notified that the only evidence to him of the authority of an 
agent to receive any premiums on account of this policy is a 
receipt in printed form, signed by the president or secretary 
of the company.” In Insurance Co. vs. Gilman (112 Ind., 7) it 
is said to be well settled that payment of the premium in cash 
may be waived by an agent authorized to deliver policies and 
receive payment, notwithstanding a stipulation in the policy 
to the contrary, and that, unless a policy so delivered is 
avoided by showing bad faith or collusion, it is enforceable; 
also that, if credit has been extended by the agent to the as- 
sured, it is a sufficient payment to the company to support the 
policy. In Terry vs. Society (13 Ind. App., 1) it was said that 
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when the company, which did not deny the execution of the 
policy under oath, recognized the regularity of the application 
and the legitimacy of the channel through which it came, it 
placed the solicitor of the insurance who.took the application 
upon the same foundation with other agents for soliciting and 
contracting for insurance, and was bound by ‘his waiver of the 
condition that the advance premium must be paid at the home 
office. In Kerlin vs. Association (8 Ind. App., 628, 635) it was 
said that “if, at the time the application is made or the insur- 
ance is contracted, circumstances or conditions exist which 
are in conflict with the terms and conditions of the application 
or policy, and the agent of the company knew of their exist- 
ence, ‘and agreed that as to them the conditions ’ of the appli- 
cation should not be effective, the insurer cannot take advan- 
tage of their existence to defeat a recovery after loss has 
occurred.” 

The appellant, under its assignment that the court erred in 
overruling its motion for a new trial, has presented argument 
upon the court’s refusal to give certain instructions, and upon 
the admission of certain evidence over objection, and upon the 
question as to the sufficiency of the evidence to sustain the 
verdict. A record entry shows that on the 4th day of Decem- 
ber, 1899, the appellant filed “its bill of exceptions No. 2, 
which is in the words and figures following; to wit.” Imme- 
diately thereafter in the transcript is a bill of exceptions con- 
taining the instructions given and those refused, and the 
shorthand reporter’s longhand report of the evidence, which 
at the close thereof, after the reporter’s certificate, is said to 
have been tendered to the judge on the 6th of October, 1899, 
which was within the time granted by the court when it over- 
ruled the motion for a new trial, and it purports to have been 
signed by the judge on the 2d of January, 1900. Afterwards 
in the transcript, some blank leaves intervening, there is a 
record entry under date of January 2, 1900, as follows: ‘“ Now 
here comes the defendant by counsel, and files its bill of excep- 
tions herein.” In the clerk’s certificate at the close of the 
transcript it is certified that the bill of exceptions No. 2, set 
out in the transcript, is the original bill of exceptions No. 2 in 
the cause. An original bill of exceptions cannot present to this 
court instructions to the jury, given or refused, and if the bill 
can be treated as in the record it cannot be regarded as bring- 
ing up more than the evidence and the rulings on the trial 
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relating to the introduction of evidence: Leach vs. Mattix, 
149 Ind., 146; City of New Albany vs. Lines, 21 Ind. App., 380, 
391. Acts 1897, p. 244 (section 650a, Horner’s Rey. St., 1897; 
section 638a, 4 Burns’s Supp., 1897.) Furthermore, a bill of 
exceptions cannot be regarded as properly before us when it 
does not affirmatively appear from the record that it was filed 
in court or in the clerk’s office after it was signed by the judge: 
Section 641, Burns’s Rev. St., 1894 (section 629, Horner’s Rev. 
St., 1897); section 650a, Horner’s Rey. St., 1897 (section 638a, 
4 Burns’s Supp., 1897); Denman vs. Warfield, 20 Ind. App., 
664; Machine Co. vs. Smith, 21 Ind. App., 617, and cases cited. 

In the transcript before us it does not affirmatively appear 
that the bill containing the evidence was filed after it was 
signed. That which is called “ Bill of Exceptions No. 2” was 
not in truth a bill of exceptions when it was filed, on the 4th 
of December, 1899, for it was not signed by the judge until the 
2d of January following. The entry following this bill No. 2 
does not identify the bill filed on the 2d of January, 1900, by 
designating it as “ Bill of Exceptions No. 2,” or by any refer- 
ence or indication, and there is nothing in the transcript after 
this entry except the appellant’s precipe and the clerk’s final 
certificate, which does not state when bill of exceptions No. 2 
was filed. The entry of December 4, 1899, did not relate to a 
filing of the shorthand reporter’s longhand report of the evi- 
dence as such, but purported to show the filing then of a bill 
of exceptions containing the instructions and the evidence. 
If it be assumed the entry of January 2, 1900, related to the 
preceding bill No. 2, this would be adding something not ex- 
pressed anywhere in the record, and it would seem not to be in 
harmony with the rule that it must affirmatively appear in the 
record that the bill was filed after it was signed. 

Judgment affirmed. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Murtvat Company.—InsuraNcE OF CORPORATIONS. 


In the case of French, Receiver, vs. Mayor, etc., of the City 
of Millville, decided by the Supreme Court of New Jersey, 
June 10, 1901, the following syllabus was furnished by the 
court :— 

The charter of the Millville Mutual Marine & Fire Insur- 
ance Company authorizes it to insure corporations as well 
as individuals. 

The charter of the city of Millville authorizes it to insure 
its public buildings against loss by fire on the plan of mu- 
tual insurance in such companies as the Millville Mutual 
Marine & Fire Insurance Company. 

By giving its premium notes for the payment of assess- 
ments to meet losses incurred by such an insurance com- 
pany, the city does not loan its credit to the company, in 
violation of paragraph 19, art. 1, of the constitution of New 
Jersey. 

By becoming a member of such an insurance company, 
the city does not become the owner of any stocks or bonds 
belonging to the company, or of any stock in the company, 
in violation of paragraph 19, art. 1, of the State Constitu- 
tion. 


Notice or Premium Dvr im Case or Premium Nore. 

In the case of the New York Life Ins. Co. vs. Orlopp, decided 
by the Court of Civil Appeals of Texas, Feb. 2, 1901, the policy 
issued by a company in New York to a citizen of Texas, pro- 
vided that it was governed by the laws of New York, which 
provided, among other things, that fifteen days’ notice of pre- 
mium to become due must be given in order to forfeit for non- 
payment, except in case of term policies of one year, or less. 
The policy lapsed, but was reinstated, and notes given for part 
payment, which stipulated for forfeiture if not paid at ma- 
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turity. No notice was given of the maturity of the notes, and 
they were not paid when due, but payment was afterward 
tendered and refused. It was held that the policy was re- 
newed, and could not be again lapsed without notice of ma- 
turity of the notes; that the policy was not converted into a 
term policy; that the statute of New York governed, and 
when incorporated in the policy could not be waived by the 
parties. It was further held that where the construction 
placed on the statute by the courts of New York was not in 
evidence, the court was not bound to follow decisions cited in 
argument as to its construction; that the notes being given 
as part payment of premium should be regarded as premium 
coming due, under the statute. The refusal to follow such 
decisions is not a violation of the Federal Constitution requir- 
ing full faith to be given to judicial proceedings of other 
States. A reasonable statutory penalty for failure to pay on 
demand, including attorney’s fees, is not a violation of the 
Fourteenth Amendment, denying equal protection of the laws 
when applied to a foreign company. 


GARNISHMENT.—ASSIGNMENT. 


In the case of St. Paul F. & M. Ins. Co. et al. vs. Brunswick 
Grocery Co., decided by the Supreme Court of Georgia, July 
24, 1901, the following syllabus was furnished by the court :— 


One who filed a claim to a fund in the hands of a gar- 
nishee, and who dissolved the garnishment, was a party to 
the issue formed by the plaintiff’s traverse of the garnishee’s 
answer; and upon the trial of such an issue it was erroneous 
for the court, in acting upon a motion of the plaintiff to 
separate the garnishee’s witnesses, to exclude the claimant, 
over her objection, from the court room during the trial. 

Admissions made by a party to a case on trial, in plead- 
ings filed by such party in previous litigation with others, 
are, if relevant to the issues in the case being tried, admis- 
sible in evidence. 

An assignment of a policy of fire insurance must be in 
writing. 

Where a husband conveys property to his wife for the pur- 
pose of defrauding his creditors, and she subsequently has 
the same insured for her own benefit, and a loss covered by 
the policy occurs, the insurance company, if in any event lia- 
ble to the husband for such loss, certainly is not, if it issued 
its policy in ignorance of the fraudulent transaction between 
him and his wife, and hence cannot, in such a case, be by 
garnishment made liable to his creditors. 
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Vauipity oF Conrract. 


In the case of Planters’ & People’s Mut. F. Ass’n. of Georgia 
vs. De Loach, decided by the Supreme Court of Georgia, July 
18, 1901, the following syllabus was furnished by the court:— 


When a bill of exceptions, properly certified, purports to 
set forth evidence material to the consideration of the er- 
rors complained of, the assignments of error therein con- 
tained will be determined solely with reference to the 
evidence therein set forth, unless additional evidence, incor- 
porated in a brief thereof, and made a part of the record, is 
duly brought up in the manner provided by law. The fore- 
going is true, notwithstanding that in a cross bill of excep- 
tions in the case there is an averment, in effect, that certain 
material evidence has been omitted from the main bill of 
exceptions, and the alleged omitted evidence is set forth in 
the cross bill of exceptions. 

A writing in the form of a policy of fire insurance will not 
constitute a valid contract of insurance, when it is not, at 
the time the contract therein purports to go into effect, ex- 
ecuted by one authorized to execute contracts in behalf of 
the alleged insurer. 

The mere acceptance by the person described in such a 
writing as the insurer of a sum of money as an assessment 
or premium will neither have the effect of rendering valid 
the unexecuted writing, nor of estopping the alleged insurer 
from making the defense that the writing was not executed 
by any one authorized to act in its behalf, when it appears 
that the assessment or premium was accepted in ignorance 
of the fact that the writing was not executed by one author- 
ized at the time of its delivery to act in behalf of the insurer, 
and that upon the discovery of this fact the insurer promptly 
repudiated the act of the person who had delivered the 
writing, and returned to the person claiming to be insured 
all of the money which the insurer or its authorized agent 
had received from him. 


Although the rules of an association provide that litiga- 
tion shall be conducted for the association by the president, 
together with a majority of the directors, one who is the 
plaintiff in an action against the association, which is de- 
fended by a duly-licensed attorney at law, will not be allowed 
to raise the question as to whether the defense is conducted 
by the officer required by the rules, otherwise than by call- 
ing in question the rights of the attorney at law to appear 
in behalf of the association. The presumption is that the 
attorney at law has the authority of the proper officers of 
the association to appear, and this presumption can be over- 
come only in the manner provided in Civ. Code, § 4423. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


DELAWARE INS. CO. or PHILADELPHIA 
vs. 


8S. 8S. WHITE DENTAL MFG. CO.* 


An open marine policy, under which insured had been accustomed to cover 
dental goods which he exported, had been in force for thirty years 
through successive renewals without alteration. It did not cover all 
shipments made, but provided that no risk attached until the amount 
and description of the same was approved and indorsed on the policy by 
the insurer, and that at the same time the premium should be agreed on. 
At first the policy was pasted on the front of the current pass book in 
which was written an agreement that indorsements on the book were to 
be deemed indorsements on the policy. Afterwards for convenience of 
the parties the policy was left attached to an old pass book, and the in- 
dorsements were simply entered in new pass books issued from time to 
time. Slips were also furnished by the company which the insured filled 
after learning the vessel on which the shipment had been made and sent 
to the company in batches often after the vessel had been for some time 
at sea and sometimes after its arrival abroad, and in one or two instances 
in this latter case premium had been refused by the company. No risk 
had previously been rejected on account of objection to it. Premiums 
were not fixed at each shipment, but determined by a schedule of rates 
furnished from time to time by the company. 

Held, That there was nothing in the course of dealing which waived the 
policy provision requiring approval or which bound the company to ap- 
prove a risk after its loss was reported where there was no evidence of 
such previous approval. 

The act of a clerk of the company who received the slips in filling in the 
premium and checking for entry as a matter of routine, was not an ac- 
ceptance where he had no authority to accept or enter risks where losses 
had actually occurred, and the insured was promptly notified of rejection. 


Appeal from the District Court of the United States for the 
Eastern District of Pennsylvania. 


Tueopore M. Errine and Joun G. Jounson, for Appellant. 
Henry N. Pav and R. C. Daz, fur Appellee. 


Gray, C. J. 
This action was instituted by a libel in admiralty brought in 
the District Court by the 8S. 8S. White Dental Manufacturing 
Company, a Pennsylvania corporation, against the Delaware 
Insurance Company of Philadelphia, also a Pennsylvania cor- 
poration, to recover $17,065.65, with interest from October 1, 


* Decision rendered, May 22, 1901. 
VoL. XXX.—61. 
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1898; this being the value of certain goods belonging to the 
libelant which were lost by the sinking of the steamship La 
Bourgogne, on July 4, 1898, and which are claimed to have 
been insured with the insurance company by reason of an open 
policy of marine insurance issued by the insurance company 
to libelant. The appellee exports to foreign countries large 
quantities of dental goods of its own manufacture. Such of 
its foreign shipments as it insured have been insured for a 
long period of years with the appellant; the insurance having 
been effected under a policy that was in force prior to 1867, and 
has been continuously renewed since that time. The last re- 
newal was on January 1,1895. This policy is what is called an 
“ open policy of marine insurance,” and is attached to the front 
page of a blank book furnished by the appellant, having 
printed on the outside thereof: “The S. S. White Dental 
Manufacturing Company, Open Policy with the Delaware In- 
surance Company of Philadelphia.” This book has its pages 
divided into ten columns, headed respectively as follows: 
“Date,” “ Name of Vessel,” “ Place of Shipment,” “ Place of 
Destination,” “ Description of Goods, and for Whose Account 
Insured,” “Amount ‘to be Insured,” “Rate of Premium,” 
“Amount of Premium,” “ Date of Approval,” “ Signature.” 
This policy contained the following clause:— 

No risk to attach to the policy until the amount and de- 


scription of the same shall be proved and indorsed thereon 
by the company, and to be valued at the sum so indorsed. 


For a number of years the appellant had printed, and fur- 
nished to the appellee, blanks or slips, which were invariably 
used by the appellee after invoices had been received, to inform 
the appellant of the amount and description of the risk, and 
to request insurance thereon. On the 6th day of July, 1898, 
the appellee filled up one of these blank slips as follows (the 
parts written in by appellee being italicized) :— 

Philadelphia, 7/6, 1898. 
The Delaware Insurance Company of Philadelphia: Insure, 
under open policy No. , $17,108 on Mase. valued at $ ‘. 
per S. 8S. La Bourgogne at and from New York to Le Havre, France, 
thence R. R. to Zurich, Switzerland, a/c J. M. Ravel. 
$ at —%. The S. S. W. D. M. Co. 

This notice, together with several others, covering appel- 
lee’s shipments by other vessels, in due course of mail reached 
the appellant on the day of its date. It was received at the 
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postoffice, as shown by the stamp on thé envelope, at 12:30 
p. m., and was received at the office of the appellant at about 
2 p. m. on the same day. Both companies at that time were 
aware that there had been a total loss of the goods. About 
the time that the notice was received, and while the clerk who 
attended to such matters had it in his hand, a clerk from the 
appellee came into the appellant’s office and asked if the no- 
tice had been received; stating that it had been sent in due 
course of business, and that as the Bourgogne was lost, and 
there was a large amount involved, they were anxious to know 
if it were all right. He was told by this clerk that he would 
have to wait until he consulted the officers of the insurance 
company, and that he would telephone him later in regard to 
the matter. It appears that this clerk marked this slip, as he 
did others, with the amount of the premium, checked it, and, 
by the advice of the vice-president of the appellant company, 
crossed over to the agency of the British-American Insurance 
Company, with whom the appellant had a contract for rein- 
surance, to consult him in regard to the same. He was there 
advised not to accept the insurance. On the day following, 
the president of the insurance company informed the president 
of the dental company, the appellee, that the insurance was 
declined, and on account of this refusal by the appellant this 
suit was brought in the court below. 

To the obvious defense growing out of the stipulation al- 
ready quoted from the policy, that no risk should attach to 
the policy until the amount and description of the same were 
approved and indorsed thereon by the company, the appellee, 
libelant below, interposes the following proposition, upon 
which it claims to be entitled to recover. This proposition is 
as follows :— 

“(1) The written policy was not, at the time of this loss, the 
actual contract between the parties. The real contract, as is 
evidenced by a course of dealing established for many years, 
did not require acceptance, fixing of premiums, and indorse- 
ment of each special risk as a condition precedent to insurance, 
but was similar to an ordinary open policy, by which all of 
libelant’s foreign shipments, of the class subject to insurance, 
were insured at a fixed rate, subject to the requirement that 
such shipments should be reported to the insurance company, 
in the regular course of business, for subsequent indorsement 
on the pass book, and computation and collection of the pre- 
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miums due thereon. In other words, premiums had been 
agreed upon, acceptance was waived, and indorsement had be- 
come a condition subsequent.” 

The position of the appellee, the libelant below, is that, not- 
withstanding the express stipulation of the policy, which had 
existed for so many years as the evidence of the contract be- 
tween the parties, and which had been expressly renewed in 
1895, a supplemental contract had been made, in which all the 
conditions of that stipulation were abrogated, and in lieu 
thereof the appellant insurance company had undertaken to 
insure all foreign shipments of the appellee which it (the ap- 
pellee) should elect to report. The question of varying or con- 
tradicting a written instrument is not involved in the position 
thus taken, by which a new contract is asserted to have been 
substituted by the parties for the old one. It is not denied that 
the parties to a written contract may, by express oral agree- 
ment, change or alter the terms of such contract, so that the 
real, subsisting contract as to the matter in hand will be evi- 
denced partly by the written agreement, and partly by the 
oral agreement. Such changes and modifications may also be 
evidenced by a course of dealing with regard to the subject- 
matter of the written contract so clear and unequivocal that 
no other inference can be drawn therefrom than that such 
change or modification was intended to be, in respect to the 
particular matter embraced in the course of dealing, the real 
agreement of the parties. In such case, however, the burden 
rests upon the party asserting such change or modification to 
show that the same has been made, as clearly and satisfac- 
torily as it could be shown by an express oral agreement to 
that effect. The stipulation of the policy which the conten- 
tion of the libelant thus disposes of and eliminates therefrom 
is, as already quoted, as follows: ‘“ No risk to attach to the 
policy until the amount and description of the same shall be 
approved and indorsed thereon by the company, and to be 
valued at the sum so indorsed.” Further on in the policy, and 
not directly following the foregoing, is this clause: ‘“‘ Premi- 
ums as may be agreed upon at the time of indorsement to be 
settled monthly in cash.” It is not denied by the libelant and 
appellee that under the policy, as written, with this stipula- 
tion therein, no liability in this case accrued to the appellant. 
These stipulations, it will be observed, contain three condi- 
tions upon which the liability of the insurance company is 
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made to depend: (1) Approval of the aniount and character 
of the risk; (2) an indorsement thereof upon the policy by the 
company; and (3) agreement as to the premium at the time of 
indorsement. The first condition is essential and vital to the 
contract of insurance evidenced by the policy. It undoubtedly 
qualifies the usual unrestricted terms of an open policy of in- 
surance upon all shipments made, and gives it its essential 
restrictive character, by which each shipment must be the sub- 
ject of a distinct contract. The difference between the con- 
tracts of the policy with and without this condition is so vital 
and far-reaching as not to be lightly regarded. The whole 
character of the contract of insurance depends upon its pres- 
ence or absence. The other two conditions, however, are of a 
different kind, and do not so nearly concern the essential con- 
tract of insurance. The indorsement of amount and approval 
upon the policy by the insurance company is comparatively un- 
important, and does not relate to the contract of insurance 
itself. It may well be either a condition precedent or subse- 
quent; but the stipulation for approval can be nothing but a 
condition precedent, for without it no risk would be assumed, 
and no contract of insurance would exist. The third condition 
of the stipulation, as to premiums, though, of course, vital to 
the contract and to the assumption of risk, as constituting a 
condition precedent, would be, in a measure, subsidiary to the 
first condition. The learned judge of the court below was of 
opinion that the first condition, requiring an acceptance of the 
risk by the appellant, in order to complete the contract of in- 
surance as to each shipment, of which it was notified, as 
expressly stipulated in the policy, had been abrogated by a 
course of dealing between the parties that he found was wholly 
inconsistent with the stipulation in question, and that a new 
agreement was substituted therefor, by which the appellant 
undertook the risk of every shipment of the appellee from the 
time it was made, of which the appellee elected to send a no- 
tification. He says:— 

“In my opinion, this is the whole case. For many years, with 
one or two exceptions, the respondent has treated the libel- 
ant’s outward-bound shipments of which the respondent had 
notice as covered by the policy, not merely from the time when 
notice was received, but from the time when the voyage began. 
Premiums to a large amount have been paid and received upon 
this understanding, and as long as no losses occurred the re- 
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spondent was content that the practice should continue; but, 
as soon as a loss of significant size happens, then, for the first 
time, the disregarded provision is appealed to, that requires 
an acceptance of each particular risk before the respondent’s 
liability shall attach. I cannot believe that this appeal should 
be sustained. In my opinion, the respondent was bound by 
its course of dealing to accept the risk in controversy. The 
risk was precisely the same as in hundreds of other instances 
that had been accepted without question. The goods were 
like those that had been previously shipped; the vessel was a 
first-class ocean steamship; the ports of departure and arrival 
were within the policy; the rate of premium was agreed upon; 
and nothing remained to be done, except notice to the respond- 
ent, and the formal acceptance that had never yet been with- 
held. As it seems to me, the libelant had acquired a right to 
rely upon the respondent’s acceptance of every such risk as 
this, and the respondent had disabled itself from refusal. It 
could not suddenly depart from the unbroken custom, that had 
been so long established, without previous notice of its inten- 
tion so to do.” 

Was the learned judge correct in this finding of fact, and in 
the conclusion of law deduced therefrom? This question un- 
derlies all, or nearly all, of the numerous assignments of 
error, and its determination will dispose of them, without the 
necessity for separate consideration. Does the evidence, then, 
contained in this record, disclose such a course of dealing as 
makes manifest and clear the abrogation of the first condition 
of the stipulation of the policy above referred to; viz.: ap- 
proval by the appellant of the amount and character of the 
risk, and the substitution therefor of a contract of such en- 
tirely different character and scope as the insurance by ap- 
pellant of every shipment which the appellee may elect to 
report? If such alteration and substitution were made by 
express contract, written or oral, it would be required that the 
intent of the parties to that end should clearly and unequivo- 
cally appear. Of such abrogation and change, by express con- 
tract, we have an example in what was done by the parties in 
this case in regard to the abrogation of the third condition of 
the stipulation referred to; namely, agreement as to premium 
at the time of indorsement; for, as stated in the bill and ad- 
mitted in the answer, after 1897 the rates of insurance were 
fixed by a letter written in that year, containing a tariff or 
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schedule of rates, agreed upon by the parties, as to all of the 
places to which the dental company made shipments. The 
finding of fact in this regard by the court below is as fol- 
lows :— 

“(b) Instead of premiums ‘as may be agreed upon at the 
time of indorsement,’ the parties specially agreed, by written 
schedule, upon certain fixed rates to all points to which libel- 
ant made shipments. The last of such agreements is em- 
bodied in a letter from the respondent dated November &, 1897. 
Inter alia, this fixed the rates to European ports at one-fourth 
net.” 

The condition that premiums should be agreed upon at the 
time of indorsement was, therefore, waived by the express 
understanding referred to between the parties. This much 
must be admitted as a fact in the case, as to which there is no 
dispute by counsel on either side. But here the supplementary 
agreement, which waived the condition in regard to premiums, 
was express and unequivocal. No inference can be drawn 
from this waiver in support of the existence of an agreement 
to waive the vital condition that no risk should attach until 
the appeHant had approved its character and amount. In 
fact, it emphasizes the necessity and importance of requiring 
that the evidence of a waiver must be clear, beyond doubt or 
cavil. As there is no direct and express agreement that can be 
referred to as abrogating this condition, the usage and course 
of dealing from which we are asked to infer such an agreement 
between the parties must not only be established by unexcep- 
tionable evidence, but must be of such a character as to make 
such inference an absolutely necessary one. The position of 
the appellee in this respect is not strengthened by the admis- 
sion that the unessential requirement of the indorsement of 
the amount and description of the risk upon the policy was by 
usage and the course of dealing changed from a condition pre- 
cedent to a condition subsequent. Whether it were one or the 
other, it would matter little to the appellant, as in any event 
the indorsement was to be made by itself after the amount and 
character of the risk were approved. We cannot agree, there- 
fore, with the contention of the appellee that “ the three con- 
ditions named are so closely related, both logically and his- 
torically, as to render the abrogation of one and the retention 
of another inherently unlikely and unreasonable.” As al- 
ready seen, an express agreement in regard to the change in 
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the third condition was in evidence, and not disputed. And 
the waiver of a literal conformity to the second condition was, 
as we have shown, without importance, and bore no relation 
to the existence or nonexistence of the first essential and vital 
condition of approval. A waiver of the essential right of ac- 
cepting or not accepting an offered risk is not to be held as 
established by or as inherent in the disuse of the prescribed 
form of evidencing an acceptance. We must consider the 
course of dealing independently of its applicability to the in- 
dorsement condition, and it must point, with a clearness and 
certainty that excludes all doubt, to a new understanding be- 
tween the parties, if it is to change the character of the con- 
tract between them. For a number of years,—how many it 
does not appear,—the appellant has printed the blank books, 
already referred to and described, in which were made by it the 
entries of the risks assumed, with the particulars of amount 
and description, instead of indorsing the same upon the policy 
itself. This was more than a convenience. It had become a 
necessity, from the amount of business transacted. At first 
the policy was folded and pasted on the inside of the front 
cover of the current pass book, in which was writtén:— 
It is hereby agreed that all approved indorsements on 
this book are to apply in all respects to policy No. 
the same as if indorsed on said policy, and not otherwise. 
Afterwards the policy was left pasted in one of the old 
books, filled with indorsements, and new pass books were is- 
sued, without any policy being attached thereto. These pass 
books were filled up by appellant, under the separate head- 
ings, after a risk was reported and accepted, at the convenience 
of the appellant company. The appellant company also fur- 
nished the libelant with blank insurance orders, called in the 
record “ slips,” above referred to, and one of which, filled up 
by the libelant, has already been quoted. The libelant could 
not, and did not attempt to, fill out these slips until after re- 
ceipt of information from New York which enabled it to fill in 
the name of the vessel and the amount of the shipment. The 
slips thus filled in were sent to the appellant at intervals, often 
in batches of a half dozen or more, and usually through the 
mail. By the time these slips reached the appellant company, 
the vessels containing the shipments reported had often been 
at sea some days. The appellee has produced a witness who 
has gone over the files of the New York Herald, and extracted 


’ 
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from the shipping news therein the dates of sailing and ar- 
rival of steamers carrying shipments of the appellee through 
a series of years. In quite a large number of instances it ap- 
pears from these reports that the vessel had not arrived be- 
fore the slips reached the appellant company, but it is not 
shown that in any of these instances this information had 
reached the appellant, or that they knew in any other way of 
such arrival; and in two instances, also, it is shown (one of 
them in 1888) that where ships had arrived at destination be- 
fore notification of risk the appellant company had refused to 
accept the premium, and had so notified the appellee. It does 
not appear that any comment or criticism was made upon this 
refusal by either party. It also appears, by a reference to the 
policy, that the shipments of goods were insured for two days 
after their arrival in port, and until they were safely landed; 
and it also appears that it was quite common as in the case of 
the shipment on the Bourgogne, that the insurance extended 
not only to the end of the sea voyage, but to the carriage by 
rail from the port of arrival to an inland destination. Although 
it is to be inferred from the evidence that for a number of 
years, and antedating the last policy of 1895, all the foreign 
shipments of appellee, except those insured by its consignees 
on their own open policies, were insured with the appellant, it 
does not appear that it was considered, either by the appellant 
or the appellee, that appellee was bound to insure all such 
shipments. On the contrary, there is nothing to controvert 
the inference, to be drawn from the language of the policy and 
the mode of doing business, that the appellee had the option 
to insure as to any of its foreign shipments. The supplemen- 
tary agreement sought to be set up by the appellee, that the 
appellant company was obliged to insure each shipment, from 
the time it was made, which the appellee chose at any time to 
report, is not, therefore, supported by any reciprocal obliga- 
tion on the part of the appellee to insure every such shipment. 
It is true that, for at least a period of ten years prior to the 
loss of the Bourgogne, there is no evidence that any risk re- 
ported by the libelant had ever been objected to. But if the 
appellant had the right to approve or reject any risk pro-— 
posed, as expressly reserved to it in the written contract of 
insurance between the parties, it could not lose that right by 
always having theretofore accepted unobjectionable risks. 
Under the policy, as it was written, there was required a dis- 
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tinct contract of insurance upon every shipment, and, there- 
fore, it was necessary that there should not only be a report or 
offer of a shipment for insurance, but an acceptance of the 
risk on the part of the insuring company. The fact that one 
hundred or one thousand such contracts were made during a 
period of one year or ten years cannot create an obligation of 
indemnity on the part of the appellant in the one instance 
where no such contract has been made. In other words, be- 
cause the appellant always accepted in cases where there was 
no reason not to do so, it cannot be taken to have accepted in 
the only case where there was reason not to accept. It is true 
that, in this long course of dealing between the parties, a rou- 
tine practice grew up of sending notifications of shipment 
oftentimes several days after the sailing of the vessel contain- 
ing the same, and the notifications so sent were received by 
the marine clerk, and marked with the amount of premium, 
and checked for entry in the open-policy book, without any no- 
tification of acceptance being sent to the appellee. This 
somewhat loose practice probably grew out of the uniform ac- 
ceptability of the risks which in such large numbers were dealt 
in between the parties, and the mutual confidence which had 
naturally grown up in a course of business so long and so hon- 
orably conducted. We, therefore, find that no question was 
ever made as to apportionment of the risk, though several days 
of the voyage had elapsed before notice of shipment was re- 
ceived. The risk was considered entire, lost or not lost, as 
long as no information as to loss was possessed by either party. 
We see, then, nothing inconsistent in this course of dealing 
with the existence of the right in the insuring company, as 
reserved in the policy of insurance, to accept or reject a given 
risk. It is not pretended that prior to the present case any 
insurance was ever demanded or given upon a shipment after 
information of the loss had been received. The * lost or not 
lost’ clause was obviously meant to cause the risk to attach 
to a case where a loss might have occurred at the time of the 
undertaking, though no information of the same was possessed 
by either party. 

In the present case we are asked to change a policy expressly 
restricted to risks which the insured should elect to report, 
and the insurer to accept, to an open and unrestricted one, in 
which a complete contract of insurance is made beforehand, 
at the time of the execution and delivery of the policy, as to all 
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shipments made by the assured, and which would manifestly 
cover a shipment not reported until after it was lost. In such 
a case the contract is made once for all at the beginning, and 
the risk as to whether any shipments shall be lost in future is 
undertaken at that time. It is, then, a real risk, because the 
loss had not been made at the date of the contract. But here, 
under the terms of the policy as written, the report of the 
shipment on the Bourgogne, being made after the loss was 
known, presented no risk, and none had ever attached to such 
a shipment.. We are asked to change this policy, as written, 
into an open and unrestricted policy, as above described, upon 
the evidence of dealings that never included such a distinctive 
transaction as specially characterizes the unrestricted open 
policy contract sought to be set up. That the appellee under- 
stood the difference between the contracts embodied in the 
two kinds of policies is evidenced by the fact that, for some 
years previous to July, 1898, it had a policy issued to it by the 
appellant, with reference to goods coming from abroad, in 
which the contract was open and unrestricted, and without 
the conditions as to approval contained in the policy as to out- 
ward-bound shipments, and by its terms covered all importa- 
tions from the time of shipment abroad. The insurance com- 
pany, upon the execution of this open policy, agreed to insure 
each and every risk thus shipped, up to a certain amount. If 
the assured made no declaration, the underwriter could claim 
that the property was covered by the policy, and that a pre- 
mium was due it for insuring the same. The liability of the 
underwriter existed whenever notice was given by the as- 
sured, provided it was given seasonably, or in accord with its 
undertaking as expressed in the agreement. The existence of 
this policy taken out by the appellee with reference to inward- 
bound goods is very significant in its bearing upon the ques- 
tion of what was the real understanding between the parties 
in regard to the policy on outward-bound goods, with which 
we are concerned in this case. On the outward policy no pre- 
mium attached until the risk was offered, accepted, valued, 
and indorsed. The right was a reciprocal one, arising out of 
each offer, as and when made, and the dental company elected 
to insure when it thought fit. It is still more significant, if 
the testimony of Mr. Smith, the assistant secretary of the ap- 
pellee, is to be believed, that in 1893, a request was made by 
the appellant company that such a policy as was held as to 
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inward-bound goods should be taken out as to outward-bound 
goods by the appellee, and that his request was refused by it. 
After a careful reading of all the testimony in the case, we 
have been unable to discover any facts, course of business, or 
dealings which would justify us in now changing the policy, as 
written, into the open and unrestricted policy that appellee 
had taken out as to inward shipments. It must be manifest 
that the course of dealing from which we are to infer so im- 
portant a change in a contract as the one in question here 
must relate particularly and specially to the very matters and 
things which mark the essential difference between the contract 
as written and that sought to be thus set up. It is not pre- 
tended here that there has ever been, in the whole course of 
the dealing between the parties to this policy of insurance, any 
offer or suggestion that a known loss should be covered there- 
by. Much less has there been any evidence of any consent on 
the part of the appellant to pay such a loss. The evidence of 
the routine practice of the parties under the contract of the 
policy, and upon which appellees are forced to rely, as it seems 
to us, only went to the extent of showing that through a series 
of years none but acceptable risks were offered, and that none 
were rejected, and that no notice of the acceptance of risks 
was ever made to the appellee. It would be a violent pre- 
sumption, we think, that for this reason appellants are to be 
held to have waived the right to accept, or not, any risk that 
was offered. The most, it seems to us, that can fairly be in- 
ferred from such a course of business, would be that, unless 
appellant should notify the appellee of the rejection of a risk 
within a reasonable time after the reception of the notice, it 
should be held to have accepted it. It is on this point that the 
case turns, and it is here that the learned judge of the court 
below seems to us to have misconceived the real character of 
the dealings, from which he drew the necessarily erroneous 
conclusion that the parties had intended to make a new agree- 
ment. In the passage already quoted he says:— 

“Tn my opinion, the respondent was bound by its course of 
dealing to accept the risk in controversy. The risk was pre- 
cisely the same as in hundreds of other instances that have 
been accepted without question.” 

But the risk was not “ precisely the same as in hundreds of 
other instances.” It is true, “ the goods were like those that 
had been previously shipped,” that “ the vessel was a first-class 
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ocean steamship,” that “the ports of departure and arrival 
were within the policy,” and that “ the rate of premium was 
agreed upon.” But the character of the risk was different 
from any other that had ever before been accepted or even 
presented. This is the crucial point in the case. No number, 
however great, of such previously accepted risks, could have 
any relation to or bearing upon the right to reject such a risk 
as this, which in fact was no true risk at all. It was a ques- 
tion of the obligation to accept liability for a loss already as- 
certained. If the parties were bound by the terms of the con- 
tract of insurance, as written in the policy, there can be no 
question as to the right of appellant to accept or not accept 
the risk on each particular shipment as made and reported. 
The contention that this express written contract was changed 
into a contract by which the insurance was made once for all, 
at the date of the policy, upon all foreign shipments, whenever 
reported by the appellee, is sought to be supported by evi- 
dence of a course of dealing in which no case like the present 
had ever occurred, and in the course of which no transaction 
has ever been testified to that was clearly inconsistent with 
the continued reservation of that important and vital stipula- 
tion as to the right to accept or reject a given risk. We are 
compelled to the conclusion that there is no evidence disclosed 
by the record in this case upon which a waiver of this import- 
ant condition expressly stipulated for in the policy can be held 
to have been made; that the real contract between the parties 
at the time of the shipment ‘here in question was, in this re- 
gard, as written in the policy; and that no other and different 
contract has been substituted therefor, either as evidenced by 
any express agreement, or by an established course of dealing. 
Very few decided cases, either in this country or in England, 
have been cited or found, bearing upon the principles of con- 
struction involved in the conclusions we have reached. We 
think, however, they are supported by the ratio decidendi of 
the following cases: Douville vs. Insurance Co. (1857), 12 La. 
Ann., 259; Insurance Co. vs. Wright (1859), 23 How., 401; 
Hartshorn vs. Insurance Co. (1860), 15 Gray, 240; Platho vs. 
Insurance Co. (1866), 38 Mo., 257; Schaefer vs. Insurance Co. 
(1870), 33 Md., 109. We have carefully read and considered 
the cases cited and printed at length in appellee’s brief, and 
much relied upon by them at the argument; viz.: E. Carver 
Co. vs. Manufacturers’ Ins. Co. (1856), 6 Gray, 214; Emery vs. 
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Insurance Co. (1885), 138 Mass., 398. The decisions in these 
cases must, of course, be read with relation to the particular 
facts upon which they rest. So reading them, we find nothing 
at variance with the principles of construction upon which we 
have so far discussed the present case. 

In the case of E. Carver Co. vs. Manufacturers’ Ins. Co., the 
policy contained the following clause: 


$25,000 on cotton gins and bandings on board any steamer 
or steamers at and for New York and (or) New Orleans; all 
sums placed at risk under this policy to be indorsed thereon, 
and this policy is to be closed in twelve months unless 
sooner filled. Gins and bandings, valued at $25,000 each, in- 
cluding the premiums, 


The facts were as follows: On the 25th and 26th of August 
the defendant shipped sixteen gins from New York for New 
Orleans. A bill of lading therefor was issued by the steam- 
ship company on the 26th, and was received by the plaintiff on 
the 27th. On the evening of the 26th the steamer was burned 
and the gins destroved. News of the loss of the steamer was 
received by the defendant before the plaintiff received the bill 
of jading, so that the plaintiff could not give notice to the de- 
fendant of the shipment or request indorsement before the 
loss. On the afternoon of the 27th the plaintiff went to the 
defendant’s office and requested indorsement of the gins on 
the policy. The request was refused. The court held that the 
underwriter had no right to refuse to indorse, that it was 
bound by the terms of its contract, and that the plaintiffs had 
within a reasonable time, and in good faith, given notice of the 
shipment; that all of the essential incidents to a completed 
contract were set out in the policy, so that there remained 
nothing more to be done thereunder; the defendant could not 
refuse its indorsement, and thereby throw upon the plaintiff a 
loss which it had contracted to bear. Upon the facts as here 
stated, there can be no criticism of what was held by the court. 
A completed contract of insurance was made at the time of the 
execution of the policy, and no exception can be taken to the 
reasonableness of the decision that the plaintiffs had, within a 
reasonable time, and in good faith, given notice of the ship- 
ment. 

In the case of Hartshorn vs. Insurance Co., supra, the words 
of the policy were :— 
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“Property lost or not lost, on board vessel or vessels, 
steamboat or steamboats, or land carriage, at and from ports 
or places to ports or places; all sums at risk under this policy 
to be indorsed hereupon and valued at the sum indorsed;” 
and as to the rate of premium, “ such per cent as shall be 
written against such indorsement.” 

The court held the contract to be inchoate as to shipments of 
property ordered after the date of the policy; that a new and 
separate indorsement of each successive parcel of goods was 
required; that no risk could be legally indorsed on the policy 
without the consent of both parties. In the course of his 
opinion, Dewey, J., in reciting the facts of the case, distin- 
guishes it clearly from E. Carver Co. vs. Manufacturers’ Ins. 
Co. 

The other case cited and printed at length in the brief of the 
appellee—Emery vs. Insurance Co.,—the policy contained the 
following clause: 

On mahogany and other hard woods at and from Cuba and 
New Orleans to Boston; no risk to be binding until accepted 
by the company and indorsed herein. 

In an action on an alleged oral agreement to indorse a risk 
upon said policy, the plaintiff testified that he said to the sec- 
retary of the insurance company that he ‘had seen the clerk of 
the company a few days before, and had told him to enter up a 
certain sum on a certain cargo, and he would bring in the open 
policy and have it entered up when the invoice arrived. The 
secretary said, “All right.” Held, that the jury would be war- 
‘anted in finding from this evidence a waiver of a condition in 
the policy that no risk is to be binding until indorsed on the 
policy. It will be observed in this case that the question was 
as to the propriety of submitting to a jury the question of fact 
whether the condition as to indorsement of risk on the policy 
was waived or not,—a very different question from the one we 
are called upon to consider here. 

We have not deemed it necessary, in the discussion of the 
question whether the evidence disclosed in the record was 
sufficient to justify the inference of a change in the contract 
as to the right to accept or reject a risk, to quote at length the 
testimony upon which our conclusion has been reached. We 
have contented ourselves with stating, after a careful reading 
of that testimony, what it failed to evidence. We may add, 
however, that the testimony of the marine clerk of the appel- 
lant, who received ordinarily the notifications of risk, treated 
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them as applications for insurance, calculated the premiums 
upon them, and then ticked them for entry upon the policy 
ledger, and afterwards on the pass books given to the appellee. 
He testifies that in ordinary cases (which all, or a great part 
of, the risks seem to have been) he considered that he accepted 
them by thus passing upon them, but that he was never au- 
thorized in any case of doubt as to the character of the risk, or 
where there was anything unusual in the circumstances sur- 
rounding it, to accept the same without reference to the offi- 
cers of the company. And he also testifies that he never 
accepted a risk, and had no authority to accept a risk, upon a 
steamer that was sunk before the risk was presented to him. 
To the same effect was the testimony of another witness, who 
usually made entries in the pass books, that he had no author- 
ity of any sort or kind to accept or to enter slips notifying of 
insurance on vessels that had gone down at the time he re- 
ceived the slips, and that, if he had known of any such fact in 
regard to shipments notified in the slips, he would not have 
accepted, or been authorized to accept, the same; that his in- 
structions were, “if there was anything at all in the matter 
contained in the slips that called for attention, to report it to 
some officer for his judgment and action.” The president of 
the appellee also swore as follows :— 

“Q. Did you ever before notify the Delaware Insurance Com- 
pany, at any time, of an insurance, or the fact of an insurance, 
or of a shipment to be insured, after the vessel carrying the 
shipment had been lost? A. I do not recollect of any such in- 
stance.” 

It is true that the same witness testified that he supposed 
his policy attached upon goods as they were put on board the 
steamer, before any notice, but that he did not know that any 
officer of the insurance company ever said anything to him to 
justify any such statement. 

The president of the appellant company testified as fol- 
lows :— 

“(). Had you any understanding with the S. 8. White Dental 
Company about the outgoing insurance, when it became an 
insurance,—as to the time when it became an insurance? A. 
No understanding other than shown in the contract.” 


The same witness, without contradiction, also swore as fol- 
lows :— 
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“Q. When, after your communication on the morning of the 
7th of July to the S. 8. White Dental Company, did you next 
hear from them? A. Shortly afterwards, on the same day, the 
president of the company, Mr. Lewis, called upon me. Q. Tell 
us the conversation. A. I expressed my very great regret that 
we were placed in the position we were with an old and valued 
customer, and that the notice had not been received and entered 
and made fully binding previous to the knowledge of the loss 
of the vessel, and the necessity for our having to deny liability. 
Mr. Lewis said to me he felt we were not legally liable under 
the policy, but he felt there was an equity in the case which he 
would like to ‘have me consider. I told him I was unable to 
deal with any question other than the legal liability of the 
company in the matter, but that if he desired to present a 
communication to our board of directors, I should be very glad 
to have him do so, and would see that it went before them with 
the full knowledge of the facts as they existed.” 

The same witness swore :— 

“Q. Do you know of any instances occurring during the time 
you were president of the company where you accepted, or the 
company, upon your opinion, have accepted, an insurance when 
notified after the loss of the vessel? <A. No, sir. Q. Do you 
know at the time of this loss of any contract in existence cov- 
ering your insurance of outward-bound shipments, other than 
the contract of the 1st of January, 1895? <A. No, sir. Q. Did 
you know at that time, or did you know at any time during 
your presidency, of any other understanding, or implied agree- 
ment or custom, by which your company bound itself to any 
risks until it had received notice and accepted the same? A. 
Never, on any outward business. I believe there are some 
policies, or ‘have been some policies, in force, with that con- 
tract as to outside shipments—some special contracts. Q. 
But they were special contracts? A. They were special con- 
tracts. Q. Did you know of any course of dealing, custom, or 
anything approaching it, amounting to a waiver by your com- 
pany of any of the terms of the policy of the 1st of January, 
1895, embodied in these words: ‘No risk to attach to the 
policy until the amount and description of the same shall be 
approved and indorsed thereon by the company, and to be 
valued at the sum so indorsed’? A. No, sir.” 

There is other testimony to the same effect, but none at all 


as to 'the existence of any course of business inconsistent with 
VoL. XXX.—62. 
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the stipulation in the policy that no risk should attach until 
it was approved by the appellant company. The only testi- 
mony as to the existence of an understanding at variance with 
the policy in this respect is that of the president of the libelant 
company, already quoted. But this, as we have seen, is di- 
rectly contradicted by that of the president and officers of the 
appeHant company, and is supported by no facts from which 
an inference favorable to his testimony can be drawn. 

The second general contention of the appellee is as fol- 
lows :— 

“If the court should be of opinion that, although premiums 
had been agreed upon, and indorsement as a condition prece- 
dent had been waived, nevertheless this did not abrogate the 
right of the insurance company to accept or reject each risk as 
reported, then libelant claims that, even under such interpre- 
tation, this risk had been actually accepted by the insurance 
company.” 

We think that a brief review of the evidence already quoted 
or referred to on this point will be sufficient to dispose of it. 
The facts found by the court below, and disclosed by the 
record, are: That the shipment was made in New York upon 
the Bourgogne by agents of the appellee on the 30th of June, 
1898. That the libelant’s agents in New York who attended 
to this shipment forwarded the bill of lading to libelant’s 
office in Philadelphia, by mail, on July Ist, but July 2d being 
a half holiday, July 3d being Sunday, and July 4th a legal 
holiday, the letter of the agent and the bill of lading were not 
seen at libelant’s Philadelphia office until Tuesday, the 5th day 
of July. On the morning of July 6th the clerk of appellee, 
whose duty it was, proceeded to fill out slips, in order to report 
to the appellant all shipments which had been communicated 
to appellee, but had not been previously reported. He began 
his work shortly after 10 o'clock, and in about a quarter of an 
hour had filled up eight of these slips, one of them relating to 
the shipment by La Bourgogne. This slip has already been 
quoted. After eight slips were filled, he placed them on the 
desk of another clerk for mailing. They were forwarded by 
mail that morning, and reached the office of the appellant 
about 2 o’clock. The news of the loss of the Bourgogne had 
been learned by the appellant about 12 o’clock that morning. 
It does not appear with certainty at what time the news first 
reached the office of the appellee. It is not without signifi- 
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‘ance, both in regard to the point we are now considering, and 
also on the question whether there was a settled understand- 
ing between the parties to the effect that all shipments of ap- 
pellee were insured from the date of such shipment, at its 
election, that a clerk of the appellee was sent down to the 
office of the insurance company on the 6th of July, shortly after 
the notice slips had been mailed. He testifies that he visited 
the office about 2 o’clock, under instructions from the presi- 
dent of the appellee. He says that he saw the clerk—Mr. 
Harry Yarnall—who had charge of the marine business, and 
one or two other clerks; that he asked Mr. Yarnall if he had 
received an application for insurance by the Bourgogne, and 
he said that he had, and he had in‘his hand the slip. “ I stated 
to him that it had been mailed in the usual course of business, 
and we were very anxious to know whether they had received 
it in due course. He stated to me that it had come in some 
little time previous.” “I stated to him that it was a large 
amount, and, as the news of the loss of the vessel had been re- 
ported, we wanted to feel sure that he had received the appli- 
cation, and we wanted to know where we stood about it. He 
stated that he thought everything would be all right, although 
he could not answer for sure, because none of the officers was 
in. I stated that we would like to know definitely just how 
everything was, and ‘he said he would telephone to me,—he 
would call for me that afternoon. So I left with that under- 
standing.” It appears that the appellant company then con- 
sulted with the agents of the insurance company which rein- 
sured all the appellant’s marine risks. This agent said he 
would not reinsure, and advised the representative of the ap- 
pellant not to accept the risk. The next day the president of 
the appellant wrote to the appellee, refusing to admit liability 
for the loss; and, on the same day, after the receipt of that 
notification, the president of the appellee, the libelant below, 
called upon the president of the insurance company, who tes- 
tifies in regard to the interview as already quoted. This is the 
substance of the testimony relevant to this point. We think 
it shows a clear rejection of the risk by the appellant com- 
pany, and of such rejection the appellee was informed, not 
only within a reasonable time, but promptly. The mere fact 
that the marine clerk indorsed the slip, as he indorsed the 
other seven in the packages, with the amount of the premium, 
and usual check mark, which indicated that it was ready for 
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entry in the ledger, cannot be held to countervail the positive 
testimony that, as soon as the unusual character of the appli- 
cation was known, it was held up for consideration by the 
officers of the company, and by them promptly rejected, and 
the appellee notified without delay. As we have already said, 
the routine course of business between the parties would seem 
to go no further than to show an understanding that all re- 
quests for insurance were considered as accepted, if notifica- 
tion to the contrary was not sent within a reasonable time. 
And, as we have before stated, nothing inconsistent with such 
an understanding has been shown in the dealings between the 
parties. We are, therefore, of opinion that the contention of 
appellee that the risk was, as a matter of fact, actually ac- 
cepted, cannot be sustained, and that, therefore, the decree of 
the court below must be reversed, and the case remanded, with 
directions that the libel be dismissed. 


—_——___++«—____—_. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SEVENTH CIRCUIT. 


LEONARD 
v8. 


ORIENT INS. CO.* 


The policy provided that it should not be liable for explosion unless fire en- 
sues and then only for the damage from fire, also that if the building or 
part thereof fall. except as the result of fire, all insurance on the building 
or contents should cease. A mill separated by a blacksmith’s shop from 
the insured building was instantly destroyed by an explosion which also 
destroyed the shop, and a few minutes later a corner of the building fell. 
The resulting fire spread in a few minutes from the mill and shop to the 
building. 


Held, That the policy was liable. 


In error to the Circuit Court of the United States for the 
Northern Division of the Northern District of Illinois. 


Statement of facts by Woops, C. J. 


This is an action of assumpsit upon a policy of fire insurance 
issued by the Orient Insurance Company to Simeon E. Leon- 
ard, the plaintiff in error, upon a stock of seeds kept for sale in 
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a six-story brick building, forty feet wide, fronting on Lake 
Street, between Des Plaines and Union Streets, and extending 
back about one hundred and seventy feet to Pearl Street on 
the east, in Chicago. The total insurance was $76,500; the 
total loss, $127,833.88. Suits are pending upon the 
other policies. The goods were destroyed mainly by 
fire, but partly by the falling of the northwest cor- 
ner of the building in which they were kept. Next to 
that building on the west was a blacksmith shop, a frame 
building twenty feet wide, and next to that on the west was 
the New England Mill, consisting of a three-story frame in 
front, next to Lake Street, and a brick structure some stories 
higher in the rear. The evidence showed, or tended to show, 
that at 4:45 o’clock p. m. of November 1, 1899, an explosion 
occurred in the mill, caused probably by ignition of mill dust, 
or dust powder, and resulting in the instant demolition of the 
mill and blacksmith shop, and the tumbling down, a few mo- 
ments later, of the northwest corner of the seed store. The 
fire, which followed the explosion, spread at once to the ruins 
of the mill and shop, and within two or three minutes—prob- 
ably within a few seconds—fire appeared in the exposed part 
of the store, to which, in all probability, it communicated from 
the outside, though it might have originated from a stove or 
from burning gas jets in the office room on the ground floor. 
No witness testified to seeing unrestrained fire in the seed 
store before the falling of the corner of the building, and all 
the testimony touching the point tended to show that from the 
fall to the appearance of flame in that building there was a 
lapse of a few seconds, or minutes, as the witnesses more fre- 
quently, but, probably mistakenly, expressed it. Following 
the explosion the air was full of dust and flame, which the 
strong wind blowing from the northwest, once the wall was 
down, doubtless carried into contact with the inflammable 
material in the store. The policy sued on insured “ against all 
direct loss or damage by fire, except as [t]hereinafter pro- 
vided.” The exceptions pertinent here are as follows:— 
This company shall not be liable for loss caused directly 
or indirectly by invasion, insurrection, riot, civil war, or 
commotion, or military or usurped power, or by order of any 
civil authority, or by theft, or by neglect of the insured to 
use all reasonable means to save and preserve the property 
at and after a fire, or when the property is endangered by 
fire in neighboring premises, or (unless fire ensues, and in 
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that event for the damage by fire only) by explosion of any 

kind, or lightning; but liability for direct damage by light- 

ning may be assumed by specific agreement hereon. If a 

building or any part thereof fall, except as the result of fire, 

all insurance by this policy on such building or its contents 
shall immediately cease. 

At the conclusion of the evidence offered by the plaintiff the 
court sustained the motion of the defendant for a peremptory 
instruction directing a verdict in its favor, and error is as- 
signed upon that action. In explanation of the ruling the 
court said: “ The case is one of very great importance. It is 
a question of interpretation that is not entirely covered by any 
authority I have found, and I have looked them over with some 
diligence, as called to my attention by your briefs. * * * 
I am well convinced that, unless you reject absolutely the con- 
dition contained in the thirty-sixth and thirty-seventh lines, 
there is no escape from the condition of the policy which de- 
clared it at an end,—the insurance at an end when the walls 
fall, except by fire. That the walls fell by the force of the ex- 
plosion in the mill is the uncontradicted testimony. That 
being so, I can see no escape from the condition of the policy 
that there was no insurance upon the building at the instant 
the fire occurred which destroyed the property. I think there 
is no escape from the view that a verdict should be directed 
accordingly.” 


Henry W. Macee and Myron H. Beacu, for Plaintiff in Error. 
D. J. Scuvyier, Tuomas Bates, and Monror Tutkerson, for Defend- 
ant in Error. 


sefore Woods, Jenkins, and Grosscup, Circuit Judges. 


Woops, C. J. (after stating the facts). 

In Dows vs. Insurance Co. (127 Mass., 346), where the action 
was upon fire policies containing a clause concerning explo- 
sions like that in the policy before us, it was said, on the 
authority of Scripture vs. Insurance Co. (10 Cush., 356) that, 
“the explosion in the upper story having been caused by fire, 
the insurers, if no clause had been inserted restricting their 
liability for losses by explosion, would ‘have been liable for the 
losses, whether by the explosion or by the subsequent fire, to 
the amount of the insurance.” One of the policies also con- 
tained the provision, 
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If a building shall fall, except as the result of fire, all insur- 
ance by this company on it or its contents shall immediately 
cease and determine, 

In respect to which it was said :— 

“ The question is whether this last provision is applicable to 
the facts of the case, and, in the opinion of the majority of the 
judges, it is not. The provision, being introduced by the in- 
surers and for their benefit, is, by a familiar rule, to be con- 
strued, in case of ambiguity, most strongly against them. It 
appears to us to have had in view the case of a building fall- 
ing by reason of inherent defects, or by the withdrawal of the 
necessary support, as by digging away the underlying or ad- 
jacent soil. It might, perhaps, include the case of a building 
thrown down by a storm or flood or earthquake. But it would 
be construing this provision too liberally in favor of the insur- 
ers to hold it to include the case of the destruction of ‘a build- 
ing by an explosion within the building itself, and of a fire 
immediately ensuing upon and connected with such an explo- 
sion, the measure of the liability for which has been carefully 
and precisely defined in the previous provisions of the policy.” 

The fact that in the present case the explosion occurred out- 
side of the building in which the insured goods were kept can- 
not affect the liability of the insurer, if otherwise liable, for 
the loss by fire which immediately ensued. If there had been 
no fall of the building or of any part of it, and the flame at- 
tending or ensuing upon the explosion had reached the insured 
goods through an open door or window, liability under the 
policy for the loss would be beyond dispute. Is it to be said 
that there is no liability simply because the first effect of the 
explosion was to break a passageway into the building for the 
fire, which, in a few moments, followed? Confessedly, there 
would be liability if the flame had entered through any open- 
ing, caused or not caused by the explosion, if no part of the 
building had fallen; but should there be no liability if a piece 
of glass falling from a window shattered by the explosion had 
given admission to the flames? The language of the contract 
is clear that if any part of the building shall fall, except as the 
result of fire, all insurance on building or contents “ shall im- 
mediately cease.” The words are surely, as they have been 
declared to be, “ terse and expressive.” They are unqualified 
and universal, admitting of neither interpretation nor con- 
struction, and, if applicable, it would seem, should be allowed 
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their literal significance. It is not to be said that they are 
applicable, and yet not to be applied literally. It may not be 
said that “any part ” of a building must be deemed to mean 
an important part, or such a part as might cause, or be sup- 
posed likely to cause, or at least to enhance the danger of, loss 
by fire. “It was competent for these parties to fix the terms 
of their agreement.” Where they wrote and subscribed “ any 
part,” they must be presumed to have meant any part, great 
or small, if observable or readily discoverable. Even if it 
could be said that the part must be large enough to cause or to 
be likely to enter into the risk of loss by fire, the qualification 
could mean little, because conditions are readily supposable, 
and are not improbable, in which the fall of material of small 
weight or bulk would be enough to start a fire. Not much is 
necessary to overturn ‘a stove or to scatter the fire of an open 
grate or hearth, and still less to ignite a match. If there had 
been a window on the west side of the building in question, the 
falling of a shutter or of a pane of glass would probably have 
been followed by the same loss to the plaintiff in error which 
ensued upon the falling of the corner of the building. On the 
theory of strict adherence to the meaning of plain words, 
these propositions cannot well be denied; and upon that theory 
the case of Kiesel & Co. vs. Sun Ins. Office of London (31 C. C. 
A., 515) is urged upon our attention in support of the ruling 
below. The case, however, is not in point. The policy there 
in suit contained the clauses now under consideration; but, 
there having been no explosion, the building fell, and the goods 
insured were burned, and the question was whether the fall 
was caused by the fire or by a gale of wind. It is, perhaps, 
worth while, however, to observe that the literal significance 
of the contract seems to have been departed from when it was 
said in the opinion that if the building “ was on fire, and if it 
would have fallen by force of the wind if there had ‘been no 
fire, then its fall could not be said to have been the result of 
the fire, and the defendant was not liable.’ Any question of 
non sequitur in the statement aside, it is certainly not incon- 
sistent with the express terms of the contract that in such a 
case the insurer should be liable for the damage done before 
the fall occurs, though not caused by the fire. The insurance 
ceases only at the instant of the fall, and it follows, on a strict 
construction, that “ the cause of the fall” can be the test of 
liability only from that instant. The case before us is one of 
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destruction by fire, which immediately followed, and with pro- 
priety may be said to have been caused by, an explosion. 
Whether that explosion was caused by fire, it is not necessary 
for the present purpose to consider. See Briggs vs. Insurance 
Co., 53 N. Y., 446. The liability of the insurance company for 
fire immediately ensuing upon an “explosion of any kind or 
lightning ” was “ carefully and precisely defined ” in ‘a clause 
devoted to the subject; and we agree with the opinion in Dows 
vs. Insurance Co., supra, that the succeeding clause, whatever 
its construction when applicable, should not be deemed “ to in- 
clude cases of destruction by explosion and by fire ensuing 
upon and immediately connected therewith.” In this way the 
two clauses may well stand together, neither interfering with 
the legitimate office of the other; while if the latter is to be 
applied and enforced according to its literal meaning in every 
case where, by reason of an explosion, or otherwise, the build- 
ing, or a part of it, falls just before or during a fire, which 
otherwise would be within the contract, it will lead to results 
which the parties to policies may not both be supposed to 
anticipate, and which the courts need not and should not ap- 
prove. The judgment below is reversed, and the cause re- 
manded, ‘with direction to grant a new trial. 





Supreme Court of Michigan. 


SUPREME COURT OF MICHIGAN. 


GAUNTLETT Et AL. 
v8. 


SEA INS. CO. ET aL.* 


The company agreed by telegraph to insure a vessel if the inspector employed 
by them and other companies said that the vessel was seaworthy. The 
inspector had on their previous inquiry reported the vessel to be in need 
of repairs and the applicant had promised to make them after seeing the 
inspector. No further communication between the applicant and inspec- 
tor took place. 


Held, That there was no binding contract of insurance. 


Held, That an agent could not waive compliance with the agreement by in- 
forming insured that the vessel was bound in the company after the 
vessel had been lost. 


Appeal from Circuit Court, Wayne County. 


Statement of facts by Grant, J. 


The purpose of this suit is to enforce the specific perform. 
ance of a contract for marine insurance. The case was heard 
upon pleadings and proofs taken in open court, and decree 
entered for complainants. Complainants were the owners of 
the steamer W. H. Barnum, of 1,200 gross tons burden, em- 
ployed in the grain and ore trade upon the Lakes; Charles A. 
Chamberlin, of Detroit, managing owner, and authorized to 
obtain insurance. The defendant companies were foreign cor- 
porations doing a marine business, with headquarters at Chi- 
cago. The defendants composing the firm of C. A. Macdonald 
& Company were their agents, and were made parties upon 
the theory that, if there were no binding contracts with the 
defendant companies, they were themselves personally liable 
as underwriters. Their authority in the premises is conceded. 
The Barnum was laid up at Chicago during the winter of 1893 
and 1894. The last of March, 1894, she was loaded with 55,000 
bushels of corn, and was under contract to sail for Port Huron 
on April Ist. For many years lake underwriters, including 
the defendants, had formed an association known as the “ In- 
land Lloyd's,” for the purpose of procuring for their own bene- 
fit a systematic inspection and classification of the shipping 

* Decision rendered, July 10, 1901. 
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upon the Great Lakes. It was customary to publish its an- 
nual register in April of each year. The register contained an 
alphabetical list of the vessels, with information as to their 
age, condition, and approximate minimum valuations; were 
for the use of the association exclusively, and not for the ship- 
owners or the general public. These registers did not include 
the entire lake fleet; and unclassified vessels—i. e., those with- 
out class or value—were sometimes insured by the defendants 
as well as other companies. On account of the depression in 
trade, there was no inspection in 1892 and 1893, and the classi- 
fication and values were carried in the register for those years 
the same as in 1891. In 1894 the chief inspector and manager 
of this association was Daniel McLeod, residing in Detroit, and 
having his office in Cleveland. The classification and valua- 
tion of vessels for the Lloyds were entirely in his hands. He 
published the annual register, basing the same upon informa- 
tion acquired by himself and his assistants. The Barnum had 
appeared in the register previous to 1894 as “A2,” “ value, $35,- 
000.” The register of 1894 had not been published. On 
March 26, 1894, Mr. Chamberlin wrote McLeod at Cleveland, 
advising him that the Barnum had been docked at Chicago, 
new wheel put in and bottom corked, upper deck overhauled, 
some new decks put in aft, and asked for the class and value 
assigned to her in 1894. Mr. Chamberlin testified that Me- 
Leod’s reply was lost, and was permitted to testify to its con- 
tents to the effect that “ the inspector had reported defects of 
a minor nature, particularly in her upper works and hatch 
coamings; that one of the quarter timbers was cracked, one 
or two beams broken,-—cracked over the stanchions, evidently 
the result of improper shoring when on deck.” To this letter, 
under date of March 28th, Mr. Chamberlin replied, asking Me- 
Leod to have his inspector in Chicago look over her again, and 
advise him by return mail, as the vessel was loaded, and under 
contract to sail on Sunday noon; that on her arriyal at Port 
Huron, she being ioaded for that port, he would faithfully do 
anything that was requested to be done. To this letter, under 
date of March 29th, McLeod replied that he would be in Detroit 
the next morning, and saying: “ The classes of the boats you 
name are the same as last year, with the exception of Barnum 
and Clint, which have no class. Values I am not at liberty to 
give.” One Drake was the inspector at Chicago for the 
Lloyd’s. He was a witness, testified to his inspection, the re- 
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port of which was sent to McLeod, and was introduced in eyi- 
dence. This inspection was the basis of McLeod’s action and 
letters. Drake did not consider her seaworthy, or entitled to 
any class, without repairs. McLeod came to Detroit on the 
30th, and Mr. Chamberlin testified that he saw him, went over 
the matter with him; that McLeod said he considered the 
Barnum seaworthy; that he would informally classify her as 
“A24” until repaired; that, when repaired, he would restore 
her to her‘former class, “A2;” and that witness requested him 
to see the Detroit Fire & Marine Insurance Company, whose 
office was in Detroit, and where Chamberlin had made applica- 
tion for insurance. The agent of the Detroit Fire & Marine 
Company testified that McLeod came to his office, stated the 
condition of the Barnum, and he “ gave us the impression—if 
he did not say so in so many words, we understood him to 
mean it—that she was in shape to come down to Port Huron;” 
that McLeod also said he could not give her a ‘better class 
than “A2} ” in her present condition. 

The customary method of obtaining marine insurance con- 
tracts was for the owner to telegraph or write to a general 
agent or company to “cover” the desired amount on a par- 
ticular vessel. Such proposal was usually accepted or de- 
clined by wire, and was frequently followed by a letter. If 
accepted, the vessel was considered as insured from the date 
mentioned, although the selection of particular companies and 
apportionment of the gross amount among them would be left 
to the agent. The owner followed this correspondence by an 
application, upon which the policies would be made out and 
sent to the owner, together with the premium note due at the 
close of the season, to be signed by the insured, and returned 
to the companies or their agents. The contract for insurance 
is based upon the following correspondence: 


Detroit, March 31, 1894. C. A. Macdonald & Company, 
Chicago, Ill.: Cover twenty-five hundred annual, fire pro- 
peller Nellie Torrent, noon April first, marine attach later; 
also thirty-five hundred full policy, special fire, collision, 
steamer Barnum, subject Lloyd’s class, value to attach noon 
April first. Confirm and name companies. C. A. Chamber- 
lin. 


Chicago, 3-31-1894. CC. A. Chamberlin, Detroit, Mich.: 
Have wired for class of Barnum. Do you want commission 
to do business our companies? C. A. Macdonald & Com- 


pany. 
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Chicago, 3-31-1894. C. A. Chamberlin, Detroit: McLeod 
wires W. H. Barnum has no class and value till repaired. 
C. A. Macdonald & Company. 

Detroit, Mich., 3-31-94. C. A. Macdonald & Company, 
Chicago: McLeod here. Barnum requires only minor re- 
pairs, principally to upper works, and it will be done on ar- 
rival at Port Huron. Other companies on risk: Detroit 
Fire & Marine, Commercial Union, Smith & Davis, Union 
Marine, and Mannheim. Limit until classed, twenty-two 
thousand. Probably give you fair line hull business if had 
commission. Answer on Barnum and Torrent. C. A. Cham- 
berlin. 

Chicago, 3-31-94. C. A. Chamberlin, Detroit, Mich.: 
Will cover Torrent and Barnum if McLeod says she is in con- 
dition to make voyage. Send applications. Will send you 
commission, and will want good share of your business. C. 
A. Macdonald & Company. 


In addition to the above telegrams, Macdonald & Company, 
on the same day, wrote the following letter :— 

Chicago, 31 March, 1894. ‘C. A. Chamberlin, Esq., Detroit, 
Mich. Dear Sir—We are in receipt of your wires of to-day, 
saying, “ Cover $2,500 annual fire Pro. Nellie Torrent, April 
1st, marine attach later; also $3,500 full policy, special fire, 
collision, on steamer W. H. Barnum,” to which we answered, 
“We cover; send application.” We also send you a com- 
mission for one of our companies to do business the coming 

year, and hope you will give us a good share of your hull 


business. Yours respectfully, C. A. Macdonald & Company. 


Upon receipt of Mr. Chamberlin’s telegram asking for in- 
surance, Macdonald & Company telegraphed McLeod at Cleve- 
land, to ascertain her class and value. To this McLeod re- 
plied March 31st: “ Barnum has no class or value until 
repaired.” The Barnum sailed at 5 o’clock on April 1st, had a 
hole knocked in her side near the bow by the ice about 3 o’clock 
a. m., April 3d, about six miles from Mackinaw Island, and in 
about two hours thereafter sunk in seventy feet of water, be- 
coming a total loss. A tug in the vicinity, upon hearing her 
signal of distress, went to the Barnum, took off her crew, re- 
turned with them to Mackinaw City, and Captain Smith, about 
6:30 o’clock a. m., telegraphed the disaster 'to her owners. In 
the forenoon of April 3d, Mr. Chamberlin telegraphed Macdon- 
ald & Company, from Detroit, as follows: “In what com- 
panies do you cover steamer Barnum?” To this was sent the 
following reply :— 
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Chicago, April 3, 1894. C. A. Chamberlin, Detroit: Se: 
Marine Reliance cover Barnum. Will send you commission 
in Sea Insurance Company. 

While Mr. Chamberlin testified that he did not think that he 
had received the telegram from the master of the boat, an- 
nouncing its loss, before he sent the above telegram, we are 
entirely satisfied that he is mistaken, and that he had received 
it. The tug reached Mackinaw City about half past six. 
Within a few minutes after reaching shore, the master tele- 
graphed the loss to the owners. Upon an inspection of the 
original telegram sent by Mr. Chamberlin asking in “ what 
company or companies do you cover?” ete., it appears that it 
was dated, “ Board of Trade Office, Detroit, Mich., 8:11 a. m.” 
To this a reply was received at 9:40 a.m. It is not reasonable 
that such an important telegram, announcing the loss of a 
boat with her cargo, would be from about half past 6 in the 
morning until 8 reaching Detroit. It is further made ap- 
parent, in view of the fact that Chamberlin telegraphed Mac- 
donald & Company at Chicago, and got an answer back in one 
hour and twenty-nine minutes, on the line over which many 
times as much business is done as on the line from Mackinaw 
City to Detroit. Under all the facts and circumstances, we 
reach the conclusion that Mr. Chamberlin’s telegram was 
prompted by information of the loss of the boat. On the same 
day Macdonald & Company telegraphed to Chamberlin: “ Re- 
ported Barnum sunk Mackinaw. Wire full particulars.” To 
this Chamberlin replied: ‘“ Have no particulars from captain. 
Telegram to Crummond states sprung leak in ice. Could not 
beach her account ice along shore. Tug Crusader went along- 
side, but could not get pump on board in time to prevent sink- 
ing.” Chamberlin did not notify Macdonald & Company that 
McLeod said she was in condition to make voyage, or procure 
a certificate from him to that effect; neither did ‘he send appli- 
‘ations untilin May. The defendants refused to issue policies. 
The decree apportioned the full amount of the insurance, less 
the premium, among the different companies. The principal 
defenses are: (1) That no contract was made; (2) the unsea- 
worthiness of the vessel; (3) negligence and recklessness in 
navigating her. 

W. Tupor Apmanoc, for Appellant Reliance Marine Ins. Co. 


Suaw, Warts, Capy & Oakes, for other Appellants. 
Frank H. Canrretp and Grorce L. Canrietp, for Appellees. 
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Grant, J. (after stating the facts). 

If any contract was made between these parties, it must 
be found in the telegrams which passed between Chamberlin 
and C. A. Macdonald & Company on the 81st of March. The 
letter of the same date is only confirmatory of the last tele- 
gram sent by Macdonald & Company, and does not change or 
modify it. The telegram of Chamberlin to Macdonald & Com- 
pany, of April 3d, asking for names of companies which coy- 
ered the insurance, and Macdonald & Company’s reply, cannot 
be considered, because Chamberlin knew at the time that the 
vessel was lost, and consequently there was no vessel in exist- 
ence to be the subject of insurance. If insurance was not at 
that time effected, these telegrams could neither create a new 
contract nor supply an element essential to complete one par- 
tially negotiated. Vessels and cargoes upon the seas may be 
insured where both parties are in ignorance of the condition of 
the property. Mr. Joyce thus states the rule: “In marine 
insurance a policy can be lawfully effected upon property ‘ lost 
or not lost;’ but this phrase, so used, has reference to cases 
where the property has started upon its voyage, and the 
parties to the insurance have no knowledge whether it has 
been lost or not. In such cases the insurance is against an 
unknown event, and the underwriter takes the risk of the ar- 
rival of the property at its destination, and thus there is some- 
thing to insure:” 1 Joyce, Ins., § 105. See Insurance Co. vs. 
Lyman, 82 U.S., 664. Referring to the telegrams, we find Mr. 
Chamberlin asking for insurance “ according to Lloyd’s class, 
valid to attach noon.” Mr. Chamberlin did not mean “ Lloyd’s 
class ” as it was in 1893, but as it would be under the inspec- 
tion and classification of 1894. He knew the vessel, without 
repairs, could not be classed as she had been, “A2,” because 
McLeod had so advised him. He, therefore, must be held to 
have intended the classification and value according to Lloyd’s 
Register as it would be in 1894. Macdonald & Company so 
understood it, and replied that they had wired for class of Bar- 
num, thus clearly saying, “ Before we insure, we must know her 
elass.” On receipt of McLeod’s telegram, dated the 31st, that 
“W. H. Barnum has no class or value until repaired,” they 
wired Chamberlin that McLeod had wired so to them. ‘To this 
Chamberlin replied that McLeod was in Detroit, and still 
asked for an answer to their proposition for insurance. To 
this Macdonald & Company replied, “ Will cover Barnum if 
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McLeod says she is in condition to make voyage.” Under the 
custom, as shown by the record, a contract for insurance would 
have been complete but for the condition in Macdonald & 
Company’s last telegram. That introduced a new element 
into the negotiations. McLeod evidently was not in Detroit 
on that day, as was shown by his telegram to Macdonald & 
Company. He had been there the day before. According to 
Chamberlin’s own testimony, he relied upon the conversation 
he had had with McLeod on that day, March 30th, in which he 
testified that McLeod told him that he considered the Barnum 
“entirely seaworthy, and fit to come to Port Huron, and that 
he would fix her a class of A2}.”. McLeod was not a witness, 
evidently being too ill to attend court, for it was stipulated 
upon the hearing that certain letters of McLeod to Chamberlin 
and to Macdonald & Company should be read in evidence to 
guard against the possible loss of Mr. McLeod’s testimony by 
death. These letters flatly contradict the testimony of Mr. 
Chamberlin. In one of these letters to Macdonald & Com- 
pany, McLeod writes: “I was not consulted in regard to Bar- 
num’s class last spring, further than that Mr. Chamberlin re- 
quested me not to cut class until he got her to Port Huron 
and repaired to an A2 class. I could not class her better than 
B1 on inspector’s report; consequently she was not classed at 
all until after the disaster. If my opinion had been asked, I 
could only approve of B1 class.” We draw the conclusion 
from all the evidence that McLeod had not made such state- 
ment. Possibly Macdonald & Company inferred (if they 
stopped to consider that on that very day they had a telegram 
from McLeod in Cleveland) that he was going to Detroit so as 
to be there in the evening or the next morning, and that Cham- 
berlin would then see him, and obtain the statement from ‘him. 
if he would give it. Be that as it may, the telegram imposed 
a condition upon Chamberlin, compliance with which was es- 
sential in order to complete the contract. The telegram meant 
that McLeod should make a statement in his official capacity 
with knowledge of the situation, and the reason for making it. 
It did not contemplate a statement made in conversation the 
day before, when no reference was made to insurance by Mac- 
donald & Company. The telegram said to Chamberlin:— 


You say McLeod is in Detroit. Get his opinion in his offi- 
cial capacity, as inspector and manager of the Lloyd’s, that 
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the Barnum is in condition to make the voyage, and we will 

insure your boat. 

It is unreasonable to hold that Macdonald & Company in- 
tended to be bound by a statement made without any knowl- 
edge that defendants were to base a contract for insurance 
upon it, and made the day before, resting entirely in parol. 
x00d business men would not do business in this manner. It 
was Mr. Chamberlin’s duty, if he desired to perfect the insur- 
ance contract, to obtain that statement or certificate from Me- 
Leod. This he failed to do, and, so far as the record shows, 
made no effort to get it. It was not the duty of defendants to 
obtain this statement, and it is immaterial that the defendant 
companies were members of Lloyd’s Register Association. 
There could be no binding contract for insurance until such 
statement was furnished, and Macdonald & Company notified 
by Chamberlin that he had complied with the condition, unless 
compliance with the condition was waived. Until notified of 
compliance with the condition, Macdonald & Company could 
have withdrawn their offer. There is no evidence of waiver. 
The confirmatory letter following the telegram of March 31st, 
and the telegram of April 3d, by Macdonald & Company, stat- 
ing in what companies the insurance was placed, cannot be 
held to have waived the condition, because Macdonald & Com- 
pany had no information or knowledge that Chamberlin had 
not complied with it. They were legally justified in believing 
that Chamberlin had obtained the statement, and would for- 
ward it with his application for insurance. <A waiver is “ the 
intentional relinquishment of a known right with both knowl- 
edge of its existence and an intention to relinquish it:” 2 
Bouv. Law Dict. Another obligation resting upon Chamber- 
lin was not complied with; viz.: his failure to send applica- 
tions. These were not sent until a month afterwards. Mac- 
donald & Company telegraphed, “ Send applications.” If they 
did not consider it necessary to have the applications for- 
warded at once, why the telegram? The necessity of these ap- 
plications is shown in Mr. Macdonald’s testimony. That 
others sometimes did not send them immediately is of no sig- 
nificance in this case. The defendants had a legal right to 
them, at least within a reasonable time. They could have 
been forwarded on the night of the 31st, and reached Macdon- 
ald & Company on the following morning,—the very day the 


boat sailed. The purpose of these applications is to more fully 
VoL. XXX.- 63. 
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and specifically inform the insurer of the extent of the risks 
asked to be assumed, the amount, etc. If the written applica- 
tion does not comply with the terms of the telegrams or let- 
ters, the insurer then has two courses open to him,—either to 
accept the risk, and issue the insurance upon the terms of the 
application, thus making a new contract for insurance; or to 
reject the application as not in compliance with the telegrams 
or letters. This is manifest from the application made by 
Chamberlin, which is as follows :— 

Insurance is wanted for C. A. Chamberlin and others; 
loss, if any, payable to C, A. Chamberlin, managing owner. 
Amount wanted, $3,500 on the hull of the steamer William 
H. Barnum. Class, —. Registered value, ———. Port 
of hail, Detroit. When built, 1873. From noon of April 1, 
1894, to noon of April 1, 1895. Vessel to be valued at $25,- 
666. Limit on this vessel, $22,000. Rate of premium, $7.75. 
Amount of premium, $271.25. Free from particular average 
under 5} per cent each passage from port to port subject to 
its own average. To be employed in general freightage. 
Privilege to extend, etc. Proposed premium note due 
October 4, 1894. Signed, C. A. Chamberlin, M. O., Detroit. 
Indorsed by ————, of ————. Payable at the office of Me- 
Lellan & Anderson Savings Bank. This application to be 
considered binding when approved by C. A. Macdonald & 
Company, general agents, Chicago, Ill., and the contract 
perfected by the issue of the policy or policies. Dated at 
Detroit, April 1, 1894. CC. A. Chamberlin, M. O. 

Mr. Macdonald testified that it was usual for these applica- 
tions to be forwarded at once, and this certainly seems reason- 
able. Good business men would not leave these important 
contracts “ hanging in the air” on the brief wording of tele- 
grams. Whether the failure to forward these applications 
would alone work a forfeiture of a contract for insurance but 
for the condition we need not determine. Decree reversed, 
and bill dismissed, with the costs of both courts. 

Montgomery, C. J., did not sit. The other justices concurred. 
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COURT OF APPEALS OF NEW YORK. 


PEABODY 
v8. 


SATTERLEE Er At.* 


The policy required proofs of loss to be furnished within sixty days. The 
proofs were mailed on the sixtieth day after the fire, but did not reach 
the insurer until the following day. 


Held, That the proofs were too late and the insurer was eutitled to reject 
them. 


Appeal from Supreme Court, Appellate Division, Second de- 
partment. 


Harry S. Banpter, for Appellants. 
Mortimer M. Menken, for Respondent. 


Barrett, J. 
This appeal is now presented upon a reargument ordered by 
the court. The action is brought upon.a policy of fire insur- 


ance issued by the defendants, as attorneys for the “ Under- 
writers at the Lloyds of New York City,’ covering property 
that was situated in the city of Butfalo, to recover for a total 
loss. A single question is presented under the provisions of 
the policy, the material portions of which read as follows:— 
If fire occur, the insured shall give immediate notice of 
any loss thereby in writing to the attorneys of the under- 
writers, * * * and within sixty days after the fire, un- 
less such time is extended in writing by the attorneys of 
the underwriters, shall render a statement to the attorneys 
of the underwriters, signed and sworn to by said insured, 
stating the knowledge and belief of the insured as to the 

time and origin of the fire. * * * 

Here follow the usual requirements in proofs of loss. The 
contention of the plaintiff is that his assignor has fully com- 
plied with this provision as to proofs of loss, and he is, there- 
fore, entitled to recover. It remains to determine whether 
this contention can be sustained. The fire occurred on the 
22d day of August, 1896. On the 23d day of September, 1896, 
Edward S. Hawley, as attorney in fact for Mr. Hamlin, the 
insured, and plaintiff’s assignor, prepared and verified proofs of 
“* Decision rendered, March 12,190. 22 .....\.\\__.. 
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loss and mailed them to the defendants, the attorneys for the 
underwriters in the city of New York. On the 30th day of 
September, 1896, the proofs of loss were returned to Mr. Ham- 
lin, the insured, by the defendants, with a letter, which, after 
acknowledging receipt of the alleged proofs, reads :— 

These papers were signed and sworn to by Edward 8. 
Hawley as your attorney. We cannot accept these papers 
as proofs of loss, not having been signed by you personally 
and sworn to by you. We reject these papers for reason as 
above stated, and return them to you to be properly exe- 
cuted by yourself, and not by an attorney. 

On the 21st day of October, 1896, proofs of loss sworn to by 
Mr. Hamlin, the insured, were sent to the defendants by regis- 
tered mail, and were received in the postoffice in New York 
City on the 22d day of October, 1896, at 8:30 p. m., sixty-one 
days after the fire occurred, they having been mailed in Buf- 
falo on the sixtieth day after the fire. These are the facts 
upon which is raised the question whether the insured, accord- 
ing to the provisions of the policy, did, within sixty days after 
the fire, render a statement to the attorneys of the under- 
writers, signed and sworn to by him; in other words, can it be 
held, as matter of law, that the insured rendered these proofs 
of loss to the defendants by depositing them in the postoffice 
in Buffalo on the sixtieth day after the fire?, 

The rule of the common law that, where notice is required to 
be given, personal notice is meant, ‘has long been recognized in 
this State: Rathbun vs. Acker, 18 Barb., 393; McDermott vs. 
Board, 25 Barb., 635; People vs. Lockport & B. R. Co., 13 Hun, 
211; People vs. Hoboken Turtle Club (Sup.), 14 N. Y. Supp., 76; 
Wachtel vs. Society, 84 N. Y.,31. In the case last cited, Judge 
Danforth, speaking for this court, said: “In the absence of 
any agreement by a member of a corporation, or any provision 
in the charter or by-laws for a different mode of service, it 
should be personal, as required by common law, where the ob- 
ject is to deprive a party of his rights or property.” In Crown 
Point Iron Co. vs. “Etna Insurance Co. (127 N. Y., 608) a policy- 
holder sent by mail, for cancellation, several policies to the 
agent of the insurance company, but before they were received 
the property was destroved by fire. It was contended by the 
insurance company that the mailing of the policies with a let- 
ter stating the object sufficed to cancel them, because it was 
equivalent to an acceptance of a proposition by mail, and cases 





1901.) Peabody vs. Satterlee et al. 997 


of that character were cited in support of the position. The 
court, however, held that these cases had no application be- 
cause no negotiation was pending, and no contract was pro- 
posed. Judge Vann, in writing for the court, said: “The 
plaintiff did not make any offer to the insurance companies 
that might or might not be accepted. It sought to do an act 
that would be binding on the companies whether they were 
willing or not. That act was a surrender of the policies with 
the request that they be terminated, and the act could not be 
complete until the request reached the companies or their 
agent. The policies and notice might have been sent by a mes- 
senger, who would have been the agent of the plaintiff for that 
purpose. Having been sent by mail, it was none the less the 
agency of the plaintiff than if a messenger had been selected. 
It was necessary for the plaintiff, in order to terminate the 
policies, to have its notice actually reach the companies or 
their representative; and the instrument selected for that 
purpose was the agent of the plaintiff, and not the defendant. 

* * * So far as the delivery of such a letter is concerned, 
the law does not recognize the agency of the mail as of any 
higher or more binding character than that of an express com- 
pany or a private individual, although it may presume that a 
letter duly mailed was received by the person to whom it was 
properly addressed.” The above case, while not presenting 
the question now before us, is instructive as deciding that 
when the insured uses the mail in communicating with the 
company it is nothing more than if he had made the same com- 
munication by private messenger, when he is seeking to do an 
act that would be binding on the company whether it was 
willing or not. As already pointed out, the policy provides 
that the assured, within sixty days, shall render this state- 
ment. The Century Dictionary defines the word “ render” as 
meaning “to give; furnish; present.” Webster gives its 
meaning as “to furnish; state; deliver.” A proper reading 
of the quoted provision of the policy is that the insured is to 
furnish or deliver to the defendants these proofs of loss, and 
this clearly means that the papers shall be so furnished to the 
defendants personally, or to their duly-authorized agent, if 
they have one. In cases of this kind substituted service, or 
service by mail, is either matter of statute or contract. In 
this case the contract is silent, and the depositing of the proofs 
of loss in the mail at Buffalo on the sixtieth day after the fire 





998 Court of Appeals of New York. [Nov., 


occurred cannot be held a compliance with the provisions of 
the policy. This view was adopted by the trial court, but the 
Appellate Division reversed the judgment, and ordered a new 
trial. The opinion of the Appellate Division, in part, is as fol 
lows: “ While there are numerous cases reported in which it 
is held that it is necessary to comply with the provisions of the 
clause requiring that proofs of loss shall be rendered to the 
attorneys of the underwriters within sixty days of a fire as a 
condition precedent to the right of recovery, we are unwilling 
to say, as matter of law, that, where the plaintiff has complied 
with all the requirements of the policy within the time given 
him by its terms to act, and deposited it in the mails, he has 
forfeited his right to maintain an action for the recovery of 
the insurance for which he has paid the premiums.” The very 
question to be decided at this time is whether the plaintiff has 
complied with all the requirements of the policy within the 
time given him by its terms. If he has, he should recover; 
and if he has not, this court, in deciding against him, declares 
no forfeiture of ‘his legal rights, but construes a written con- 
tract according to its plain provisions. Policies of fire insur- 
ance have been before us many times for construction, and we 
have given effect to their provisions without regard to the fact 
that, in the particular case, it seemed to impose hardship and 
loss upon either the insurer or the insured: Blossom ys. In- 
surance Co., 64 N. Y., 162; Quinlan vs. Insurance Co., 133 N. 
Y., 356, 364, 365; McAllaster vs. Insurance Co., 156 N. Y., 80. 
The use of the standard policy in this State was made com- 
pulsory in order to protect both parties to the contract of in- 
surance from unnecessary and wasting litigations over ques- 
tions having their origin in the varying forms of policies issued 
by the different companies. It is important alike to the in- 
surer and insured that the standard policy should be fairly 
construed, in order that an instrument which came from the 
hands of its creators presenting many questions for construc- 
tion be rendered clear and easily understood. In the case at 
bar the insured had nearly three weeks in which to correct his 
proofs after they were returned by the defendants, and it is 
due solely to his own negligence that they did not reach the 
company in time. It is far more important that there should 
be a clear and settled rule as to the manner of rendering proofs 
of loss than that plaintiff should recover in this particular 
ease. The duty of the court in the premises is in no way af- 
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fected by the fact that the defendants have seen fit to avail 
themselves of a technical defense. The judgment appealed 
from should be reversed, and judgment of trial term affirmed, 
with costs. ; 

Parker, C. J., and Gray and Werner, JJ., concur. O’Brien, 
Martin and Vann, JJ., dissent. Ordered accordingly. 


SUPREME COURT OF GEORGIA. 


NORWICH UNION FIRE INS. SOC. 
v8. 


WELLHOUSE.* 


Where an owner of property which was destroyed by fire had taken out a 
number of insurance policies on the same, each of which contained a 
“mortgage clanse,” making the insurance payable to a mortgagee of the 
property, and the full value of the property destroyed was paid to such 
mortgagee by some of the insurance companies, such owner thereafter 
had no right of action against another insurance company, even if before 
such settlement of the loss it may have been liable to him upon its policy. 


If a plaintiff has himself no legal right to bring a particular action, he can- 
not sustain the same by amending his petition so as to sue for the use of 
another party. 


Error from City Court of Atlanta. 


Kine & Spatpine, for Plaintiff in Error. 
Frazer & Hynps and Dorsey, Brewster & Howeit, for Defendant 


in Error. 
Fisu, J. 


Wellhouse brought a suit against the Norwich Union Fire 
Insurance Society, in which he alleged that the defendant was 
indebted to him in the sum of $1,909.50, as principal, as its pro 
‘ata share of the loss sustained by him in consequence of the 
almost complete destruction by fire of a building which be- 
longed to him, and on which he held a policy of insurance is- 
sued by the defendant. In the petition the plaintiff alleged: 
The policy sued on had attached thereto “a ‘ mortgage clause 
with full contribution, which provided that the ‘loss or dam- 
age, if any, under this policy, shall be payable to Southern 
Trust & Banking Company, as trustee,’ etc. Petitioner says, 
however, that said trustee has no vested interest in said policy, 


* Decision rendered, July 20,1901. Syllabus by the Court, 
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and hence petitioner brings this suit on said policy to recover 
his said amount of damages and loss occasioned by said fire.” 
It appears from an agreed statement of facts introduced in 
evidence at the trial that at the time of the fire there were in 
existence a number of other policies covering the property 
damaged, issued by several other insurance companies, among 
which was a policy issued by the Germania Fire Insurance 
Company, for the sum of $2,000; that the entire amount of the 
loss occasioned by the fire was paid by these other insurance 
companies, each company paying a stated sum as its pro rata 
share of the same, the Germania Insurance Company paying 
the sum of $1,909.50; that each of these policies contained “a 
clause known as the ‘ mortgage clause,’ with full contribution, 
which provided that the loss or damage under such policy 
should be payable to the Southern Trust & Banking Company, 
as trustee, said Southern Trust & Banking Company holding 
a mortgage or deed to secure an indebtedness on said property 
exceeding the amount paid on said loss; and all of said sums 
of money were paid to said Southern Trust & Banking Com- 
pany, and were by it applied to the payment of said debt.” 
The Germania Company’s policy contained a clause reserving 
the right to cancel the policy at any time, as therein provided, 
but stipulated, 

In such case this policy shall continue in force for the bene- 

fit only of the mortgagee (or trustee) for ten days after no- 

tice to the mortgagee (or trustee) of such cancellation, and 
shall then cease. 

It appeared from the testimony that prior to the date of the 
fire one Whitney, the agent of the Germania Insurance Com- 
pany, had given to one Hass, an agent of Wellhouse, notice of 
the cancellation of the policy issued by that company, and that 
Whitney thereupon undertook to procure for Wellhouse an 
equal amount of insurance in some other insurance company. 
For this purpose he applied to the agents of the Norwich 
Union Fire Insurance Society, and they agreed, in behalf of 
that company, to issue a policy on the property for the sum of 
$2,000, the same amount as that named in the Germania policy. 
This policy was written by the agents of the Norwich Com- 
pany, and was delivered to Whitney on the day before the 
fire occurred, but was not delivered by Whitney to Wellhouse 
until after the fire. At the trial there was a dispute between 
the parties as to whether Whitney, when he applied for and 
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when he received this policy, was acting as the agent of Well- 
house, or as the agent of the Germania Insurance Company, 
but, in the view which we take of the case, this question is im- 
material. Like the other policies, the policy of the Norwich 
Company, as alleged in the petition, contained a clause making 
the loss, if any, payable to the Southern Trust & Banking Com- 
pany, as trustee. “ When the plaintiff had nearly concluded 
the introduction of his testimony, he amended ” his petition, 
so as to sue for the use of the Germania Fire Insurance Com- 
pany. This amendment to the petition set forth the plaintiff’s 
version of facts as to the Germania policy, and the facts as to 
the Norwich policy, and alleged: ‘(5) That on the 19th day 
of October, 1895, the property insured under said defendant’s 
said policy, and which had been insured under the said policy of 
the Germania Fire Insurance Company, was destroyed by fire. 
That the fire occurred eight days after the notice of cancella- 
tion had been given by the Germania Fire Insurance Company, 
as above set out, seven days after the said agents of defendant 
society had agreed to write the policy sued on in this case, and 
the day following its actual delivery by the defendant society 
to the agent of said Wellhouse. That under the terms of said 
Germania Company’s policy, and the said mortgage clause at- 
tached thereto, said Wellhouse was entitled to five days’ no- 
tice of cancellation, while said banking and trust company 
was entitled to ten days’ notice of cancellation. That, there- 
fore, at the time of said fire * ** * the situation as to said 
two policies was as follows: As to the Germania policy, it 
was not subsisting insurance as to said Wellhouse, the owner 
of said property, but was subsisting insurance as to said bank- 
ing and trust company, mortgagee. As to the defendant soci- 
ety, its said policy was subsisting insurance as to said Well- 
house, but was not subsisting insurance as to said banking and 
trust company, for the reason that it had not been accepted by 
them in lieu of the said Germania policy, which they held at 
the time of the fire aforesaid. Therefore, under the terms of 
its said policy, the said Germania Fire Insurance Company 
was liable to said banking and trust company, and did, on Feb- 
ruary 28, 1896, pay to said banking and trust company the sum 
of nineteen hundred and nine dollars and fifty cents, * * * 
which was its pro rata part of the total loss occasioned to said 
property by said fire. (6) That, for the reasons set out above, 
the payment of said nineteen hundred and nine dollars and 





1002 Supreme Court of Georgia. [ Nov., 


fifty cents to said Southern Banking & Trust Company by said 
Germania Fire Insurance Company was obligatory, and, said 
payment going to the credit of said Wellhouse on ‘his indebt- 
edness to said banking and trust company, the same inured to 
the use of said Wellhouse, and he received the full benefit 
thereof. Wherefore the said Wellhouse became indebted to 
said Germania Fire Insurance Company to the extent of the 
amount thus paid, with legal interest thereon. For this rea- 
son said Wellhouse brings this suit for the use of said Ger- 
mania Fire Insurance Company, in order that he may get the 
just and full benefits from said defendant society’s said policy, 
and discharge his said obligation to said Germania Fire Insur- 
ance Company arising in the way and manner aforesaid.” 
This amendment was allowed by the court, over certain objec- 
tions thereto by the defendant. At the conclusion of the evi- 
dence offered by the plaintiff, the defendant moved for a non- 
suit, which the court refused to grant. The jury returned a 
verdict for the plaintiff. The defendant moved for a new 
trial, which was overruled by the court, and the defendant 
excepted. 

1, 2. One of the grounds of the motion for a new trial was 
that the court erred in refusing to grant a nonsuit. Another 
ground was that the court erred in charging the jury as fol- 
lows: “If the policy in the Germania Company which had 
been issued to Wellhouse and made payable to the trust com- 
pany was still valid as to the. trust company, but had become 
invalid, by cancellation, as to Wellhouse, then Wellhouse had 
the legal right to take out another policy of insurance in any 
company to cover this same property; and, if he did legally 
procure a policy, he would have the right to maintain an action 
for the use of the Germania Company after the Germania 
‘Company had paid his debt, and after the entire loss on the 
building had been paid.” One of the assignments of error, in 
the motion for a new trial, upon the refusal of the court to 
grant a nonsuit, is, because the evidence showed that Well- 
house had been fully paid all of his loss; and one of the assign- 
ments of error in this motion upon the above-quoted charge of 
the court is, * because the evidence showed that Wellhouse 
had no legal right of action on said policy.” We think that 
the court should have granted the nonsuit, and, for the same 
reason that it should have been granted, the court erred in this 
charge to the jury. In Insurance Co. vs. Gwinn (88 Ga., 65), it 
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was held: ‘“ Where one is insured concurrently in seven com- 


panies, and makes claim for his whole loss against six of the 
companies, and the whole loss is thus settled conformably to 
the terms of the policies, and paid, the seventh company is dis- 
charged as to him, and its liability, if any, is to the other com- 
panies for contribution.” The principle there ruled controls 
this case. <All of the insurance policies, including the one sued 
on, contained a clause under which the loss was payable to the 
trust company, as mortgagee. If the defendant insurance 
company was ever liable to Wellhouse for any portion of the 
loss sustained by him, when the full amount of that loss was, 
conformably to the terms of the policies, paid by the other in- 
surance companies, the defendant was discharged as to him, 
and, being so discharged, he, of course, thereafter had no cause 
of action upon which to bring a suit against it. So far as the 
settlement of the loss was concerned, the payment of the en- 
tire amount thereof to the trustees, who held the mortgage 
upon the property, to be applied by it to the debt of Wellhouse 
which the mortgage was given to secure, was the same as if 
the payment had been made to Wellhouse himself. When the 
full amount of the loss was thus paid, Wellhouse received full 
compensation for the destruction of the insured property, and 
thereafter had no cause of action against any insurance com- 
pany. It is only where there is a legal cause of action in a 
plaintiff that he can maintain a suit, in his own name, for the 
benefit of another as usee: Mitchell vs. Railway Co., 111 Ga., 
760 (2). Wellhouse came into court without a cause of action, 
and, consequently, had no right to recover either for himself 
or for the benefit of any one else. 
Judgment reversed. All the justices concurring. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


CLINTON 
v8. 


NORFOLK MUT. FIRE INS. CO.* 


The policy provided that it should be void if the property was sold without 
consent. 


Held, That another provision that it should be void if the situation or cir- 
cumstances of the risk shall, with the knowledge or consent of insured, be 
so altered as to increase the risk will not be construed to embrace such 
changes as are made by a sale. 


Held, That where the insured parted with all his interest in the insured 
house and barn except a life interest in the house, it was not a sale 
which avoided the policy under the first provision. 


Appeal from Superior Court, Norfolk County. 


T. E. Grover and R. G. Fatrsanss, for Appellant. 
Asa P. Frencu, for Appellee. 


Hammonp, J. 

By his deed to Forbes the plaintiff conveyed all his interest 
in the buildings insured, except an estate for his life in the 
house. This life estate was carved out of the fee previously 
owned by him, and was ‘held by the same title as before the 
conveyance. He sold his entire interest in the barn, but only 
part of his interest in the house. The only question is whether 
the policy was thereby avoided as to his remaining interest in 
the house. The defendant contends that the policy is thus 
avoided, and relies upon the clauses which provide that it shall 
be void if, without the consent of the defendant, 

The situation or circumstances affecting the risk shall, by or 

with the knowledge, advice, agency, or consent of the in- 

sured, be so altered as to cause an increase of such risks, 
Or “the said property shall be sold.” So far as respects the 
change of circumstances or situation nothing appears except 
the deed to Forbes. The burden of proof to show a breach of 
condition of a policy which has once attached is on the defend- 
ant (Orrell vs. Insurance Co., 18 Gray, 431); and, even if the 
clause has reference to what are sometimes called the moral 
elements of the risk, we cannot say, upon the facts appearing 
“* Decision rendered, Sept.6,190. sststsi‘—sSSSSS 
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before us, that the risk was increased by the sale, or that the 
clause was intended to embrace the changes made by a sale, 
especially when there is an express provision in the policy re- 
lating to that subject: Powers vs. Insurance Co., 136 Mass., 
108. Compare, also, Oakes vs. Insurance Co., 181 Mass., 164. 
The defense must, therefore, rest upon the clause as to aliena- 
tion. Many of the earlier policies of fire insurance contained 
no condition against alienation. Inasmuch, however, as the 
contract of insurance is one of indemnity, and not a wager, it 
is manifest that where, before the fire, the insured had parted 
with his entire interest in the property insured, he suffered no 
loss by its destruction, and needed no indemnity. <A total 
transfer of his interest, therefore, defeated the policy. But 
any change short of a complete transfer of his entire interest 
did not have that effect. The general rule was and is that, in 
the absence of any provision to the contrary in the policy, any 
change in the insurable interest of the insured, whether by a 
complete sale of only a part of the property or a change in the 
title to a part or the whole of the property, does not avoid the 
policy which has once attached, provided that at the time of 
the loss the insured has an insurable interest. It is necessary 
that there should be an insurable interest at the time of the 
contract and at the time of the loss; but if, at the time of the 
loss, the insured has parted with only a part of his interest, the 
policy is valid as to the part retained: Lazarus vs. Insurance 
Co., 5 Pick., 76; Scanlon vs. Insurance Co., 4 Biss., 511; Cowan 
vs. Insurance Co., 40 Iowa, 551; Stetson vs. Insurance Co., 4 
Mass., 330; Ayers vs. Insurance Co., 17 Iowa, 176; Hitchcock 
vs. Insurance Co., 26 N. Y., 68. And see, further, the cases 
cited in 13 Am. & Eng. Enc. Law (2d Ed.), p. 240, and notes. 
And even a total alienation does not avoid, but only suspends, 
the policy; so that, if the insured regains his interest, or any 
part of it, and holds it at the time of the loss, he may recover: 
May, Ins., 101; Worthing vs. Bearse, 12 Allen, 382. In this 
state of the law, insurers began to insert in the policies clauses 
relating to alienation. These clauses vary in language, and in 
the examination of the cases on this subject considerable care 
must be exercised in order to discriminate properly between 
those cases applicable and those not applicable to the clause 
which may be under consideration. The clause in this policy 
is, “if the said property be sold.” Conditions of this kind are 
strictly construed against the insured, and the general rule is 
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that such a condition refers only to an absolute transfer of the 
entire interest of the insured, completely devesting him of his 
insurable interest. Any sale or transfer short of this is not 
within the scope of the condition. See, in addition to the cases 
above cited, Bryan vs. Insurance Co. (145 Mass., 889); Hol- 
brook vs. Insurance Co. (1 Curt., 193); Power vs. Insurance Co. 
(19 La., 28); and the cases collected in 18 Am. & Eng. Enc. Law 
2d Ed.), p. 241, and notes. If it be the intention of the insur- 
ers that the contract should be avoided by any partial sale, or 
by any change short of an absolute sale, of the entire interest, 
there is no difficulty in expressing that intent in plain and 
explicit language; and in many policies such an intention is 
thus expressed. See Oakes vs. Insurance Co., ubi supra, where 
the condition was that the policy should be void if the prop- 
erty insured should be sold or conveyed in whole or in part. 
As an illustration of the different results arising from the dif- 
ference in the language of the clauses as to alienation, com- 
pare the case of Foote vs. Insurance Co., 119 Mass., 259, and 
Bryan vs. Insurance Co., ubi supra. In the former case, where 
the condition was that the policy should be void if any change 
should take place in the title or possession of the property in- 
sured, whether by sale, transfer, or conveyance, legal process, 
or judicial decree, it was held that a mortgage by way of an 
absolute deed, and an unrecorded instrument of defeasance 
back, was a violation of the condition; while in the latter case 
it was held that such a mortgage did not avoid the policy 
where the condition was that the policy should be avoided “ if 
the property should be sold.” If, therefore, the house had 
been the only building named in the policy, or if the policy can 
be regarded as containing two separate and independent con- 
tracts, one applicable to the house alone and one applicable to 
the barn alone, there was no breach of the condition of aliena- 
tion so far as respects the house, and the policy was valid as to 
the life estate of the plaintiff therein at the time of the loss: 
Clark vs. Insurance Co., 6 Cush., 342. But it is contended by 
the defendant that the contract was entire, and that, being 
void as to the barn, it is void as to the house. And the coun- 
sel for the defendant argues that, in so far as the case of Clark 
vs. Insurance Co., ubi supra, seems to support the doctrine 
that, where the different articles are separately valued in a 
policy, it is to be regarded as containing a separate, distinct, 
and independent contract as to each such article, as though 
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each was insured in a separate policy, it is inconsistent with 
s3rown vs. Insurance Co., (11 Cush., 280), and Thomas vs. As- 
surance Co. (162 Mass., 29), and other similar cases decided 
here and elsewhere. We have not found it necessary, how- 
ever, to consider whether or not the contract in this case is an 
entire contract, since we are of the opinion that, even if it be 
entire, there has been no breach of the condition. If ‘the con- 
tract was entire, then the house and barn were insured as one 
entire risk, and the same considerations which lead to the con- 
clusion that, where the house is the only building insured, 
there is no sale, within the condition named in the policy, when 
the insured retains an insurable interest in the house, leads 
also to the conclusion that, where the house and barn are ia- 
sured as one entire risk, there is no sale of the property within 
the condition when the insured retains an insurable interest 
in either building. In either case there has not been an abso- 
lute sale of the entire interest in the whole property, and, con- 
sequently, no breach of the condition. And the reason the 
plaintiff cannot recover for the destruction of the barn is not 
because there has been a breach of the condition as to aliena- 
tion, and the policy has, therefore, become void, but because 
he had no insurable interest in the barn when it was burned, 
and has, therefore, suffered no loss by its destruction. The 
result would be the same even if there was no condition what- 
ever as to alienation, or if the plaintiff had lost his interest in 
some other way not covered by the condition. It is true that 
often the condition in a policy covering several buildings which 
is regarded as an entire contract is broken when trouble arises 
as to one building alone, or even a part of one. In Thomas ys. 
Assurance Co., ubi supra, for instance, it was held that a mis- 
description as to one of the buildings covered by one entire con- 
tract was a misdescription of the property insured, and the 
policy was held void as to all the buildings. Of course, the 
description of the whole property covered by the risk could not 


be correct so long as it was incorrect as to any particular 


building; and the principle of this decision is of very general 
application in the law of insurance, whether the policy be 
avoided for a breach of a condition, or for fraud, or other cause 
applicable to contracts in general: Brown vs. Insurance Co., 
ubi supra. On the other hand, In MeQueeny vs. Insurance Co. 
(52 Ark., 257), where the policy covered two buildings, and con- 
tained a provision that it should be void if the premises should 
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become vacant or unoccupied, and it appeared that at the time 
of the fire one of the buildings only was occupied, it was held 
that the contract and risk were entire, and, therefore, the 
premises could not be regarded as unoccupied so long as one of 
the buildings was occupied, and there was no reason why the 
plaintiff should not recover for the loss of both. These two 
classes of decisions are perfectly consistent with each. The 
last case somewhat resembles in principle the case at bar. 
Since, in this case, there has been no breach of the condition of 
the policy, the plaintiff may recover the value of his life inter- 
est at the time of his loss, which, by the agreement of the 
parties, was $148.80, with interest from the date of the writ. 
Judgment for the plaintiff accordingly. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF NEBRASKA. 


NIAGARA FIRE INS. CO. Er Au. 
vs. 
JOHN F. CORNELL, STATE AUDITOR, ET AL.* 


The statute of Nebraska, forbidding agreements among companies as to rates, 
commissions, and the manner of transacting business, is unconstitutional 
and void. 

Whether it is legal to prohibit combinations as to rates is at least doubtful, 
and the attempted prohibition as to commissions and the transaction of 
business renders the whole statute void. It cannot be defended as an 
exercise of police power, but is obnoxious to the sacred right to contract 
for legitimate business purposes, and a violation of the constitutional 
provisions guaranteeing equal protection of the law and protection of 
life, liberty and property. 

An unconstitutional statute is as if nonexistent and cannot be evoked against 
a corporation complying with the valid laws of a State. 


McPuerson, J. 

A number of fire insurance companies, corporations, organ- 
ized and existing under the laws of States of the United 
States, and other than the State of Nebraska, are complain- 
ants herein. 

John F. Cornell, Auditor of Nebraska, C. J. Smythe, Attor- 
ney-General, and Howard H. Baldridge, County Attorney of 
Douglas County, are respondents. 


“* Decision rendered, Sept. 93, 1901. 
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So far as I deem important, waiving allegations conferring 
jurisdiction, and allegations more or less technical, the recitals 
of complainants’ Bill in Equity in substance are as follows:— 

Nearly twenty years ago each of complainants made applica- 
tion to the State Auditor of Nebraska for license to transact 
the business of fire insurance in the State, making the showing 
as to solvency, its character and methods of doing business, 
and in all respects complying with the requirements of the 
Nebraska laws relating to foreign insurance companies, includ- 
ing the payment of large sums of moneys to the State. All of 
which has been done each and every year, and each and all of 
said exactions, and burdens, it is now, and ever will be ready 
and willing to comply with and bear. 

During all of these years it has, by reason of such license, 
and the many renewals thereof, gone to very large expense, in 
advertising, establishing offices and agencies to properly and 
successfully carry on its business in the State. 

The bill then recites at much length historical facts, as 
claimed, pertaining to the insurance business, by which it ap- 
pears that, until some years ago, the business of fire insurance 
was mere guesswork, and akin to gambling, for the reason 
neither the insured nor insurer, nor any one else, knew the 
cost or value of any risk. Then it was that men of great skill 
and learning and experience were employed to fix the price of 
cost of insurance of the innumerable kinds of risks. And it is 
alleged that several years ago the complainants, and a large 
number of other insurance companies doing business in Ne- 
braska, employed one Hartman, an expert of high standing, to 
fix the fair and reasonable rates for the various risks, physical 
and moral, and that the companies would be bound, by agree- 
ment, to do business only in accordance with the rates thus 
fixed by Hartman. 

Business was so done by agreement, in Nebraska, with Hart- 
man’s help, until the legislation of which complaint is now 
made. 

It is also alleged that the Nebraska Legislature, in 1897, 
passed two statutes, one known as Senate File No. 330. and the 
other as Senate File No. 2, both approved April 15, 1897. No. 
330 is with reference to “ Trusts,” defining the same, providing 
means for their suppression, and provides for punishment for 


a violation of the statute. It specifically refers to fire insur- 
VoL. XXX.—64. 
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ance companies, and in the definition of a “ Trust,” it recites 
that a combination of capital, skill or acts by persons with the 
intent to prevent competition in fire insurance, or by which 
they shall in any manner establish or settle the price of fire 
insurance, with the intent to prevent free competition, is in 
violation of the statute. 

The other statute is likewise to prevent combinations in mat- 
ters of fire insurance, and provides penalties for its violations. 

It is the duty of the auditor, the attorney-general, and the 
several county attorneys, to enforce these statutes. Since the 
passage of these statutes, the companies, including complain- 
ants, still get information from the said Hartman as to risks, 
their classification, their cost or worth, and so on. But it is 
alleged that Hartman’s conclusions, while generally observed, 
are not always followed, each company acting as it deems 
wise, and often ignoring his recommendations. 

It is also alleged that, unless restrained, defendants will 
seek to enforce these statues, to the great annoyance, detri- 
ment and damage of the companies. 

And complainants insist that the statutes, for various rea- 
sons, are in conflict with both the State and the Federal Con- 
stitutions. 

An injunction is prayed for restraining the defendants, their 
successors in office, and the various county attorneys from en- 
forcing, as against any of complainants, either of the statutes, 
or any of their void provisions. 

Supplemental bills have been filed, showing that annually, 
since the bill was filed, each of complainants has made a 
proper showing to the auditor, paid the money necessary to 
enable it to do business in Nebraska, and has received a 
license therefor. 

Other important allegations are made, which will be noticed 
later in this opinion. 

A restraining order was issued by Judge Munger. 

The answers to the bill and supplemental bills were filed by 
Mr. Smythe, the then attorney-general. He tendered but 
three issues :— 

A. A denial of the unconstitutionality of either of said stat- 
utes. 

B. Denies that either he or the auditor, or any county attor- 
ney, intends to attack either of the complainants, because of a 
violation of either of the statutes in question. 
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C. Allegations that complainants are doing business in Ne- 
braska by mere sufferance. 

On the issues thus raised, the case has been tried. Neither 
the first nor third defense raises any question of fact. 

1. And, in my judgment, the second defense neither raises a 
question of fact that need be decided, nor has it any merit. 

The showing, both by the allegations of the bill not put in 
issue and the proofs, is to the effect that by legislation, for a 
great many years in force, and still, in force, in Nebraska, 
foreign insurance companies were invited to go into Nebraska 
and do a fire insurance business. This was done, no doubt, 
partly by reason of comity to other States, but no doubt 
largely to enable the citizens of the State to have competition 
generally, and particularly as to large risks in the cities. The 
companies went into the State, and, for many years, paid large 
sums to the State, and additional large sums in advertise- 
ments, establishing offices, agencies, and other necessary ex- 
penses. 

The present attorney-general, in his argument, strongly and 
with much ability and force urges for my consideration the 
case in the United States Supreme Court of Paul vs. Virginia. 
I agree with him that that case, and many other like cases 
hold, to all of which I agree, that foreign insurance companies 
cannot do business in Nebraska, excepting by and with the 
consent of the State of Nebraska. To that effect the law is 
well settled. If the State of Nebraska, by legislation, makes 
it more onerous for foreign insurance companies, there can be 
no doubt about the validity of such legislation. Their license 
fees can be increased. Their local agents can be required to 
pay fees. The laws can be made more rigorous as to suits 
brought against them. They can be required to name in the 
State, or in every county, a resident attorney upon whom 
process can be served. Many other exactions can be required. 
And the fact that the foreign company has heretofore been 
licensed, is no answer to such legislation. All foreign com- 
panies can be excluded from the State. 

But that is not the question before me for decision. If it 
were I would sustain the contention of the attorney-general. 

These companies have been by legislation invited to go into 
the State. They are here, and here lawfully. They are com- 
plying with all requirements of the State, unless it be the re- 





1012 United States Circuit Court. [ Nov., 


quirements of the statutes in question. They being here by 
invitation, and complying with all legal requirements, as they 
say, it cannot be exacted of them that they comply with illegal 
requirements, because an illegal requirement is none at all. 
An unconstitutional statute is no law. It seems clear to me 
that the complainants have the right to challenge these stat- 
utes. And it will not do for the respondents, Mr. Cornell and 
Mr. Smythe, nor their successors, to say, as is said by their 
answer filed, that the laws are constitutional, but that they 
will not enforce them, and, therefore, there need be no injune- 
tion. If the laws are valid they must be enforced, and a pre- 
sumption is well nigh conclusive that they will enforce them. 

So the question for judicial determination is, as to the 
validity of these statutes. 

2. The statutes provide that, for all alleged infractions, the 
companies may be cited to appear before the State auditor. 
From his decision an appeal can be taken to the State court. 
But because the auditor passes thereon, it is insisted he is ex- 
ercising judicial functions, and, therefore, the statutes are in 
conflict with the Nebraska constitution, which lodges all 
judicial power with the courts. 

I cannot sustain this contention of the companies. And 
upon this question, as well as others, I do not care to enter 
upon a discussion which would be, and only could be, academic. 

If the companies by appeal, or other proceeding, can get a 
hearing before the courts, and there be given a trial by jury, 
or a trial according to recognized chancery practice, as the 
nature of the case may require, then it has been tried according 
to due process of law, and the law of the land, and has no just 
cause of complaint. Such are the holdings of the court. I 
suppose all the States have special proceedings for the hearing 
of grievances, and such proceedings are sustained, if along the 
line somewhere, and by some reasonable method the party can 
have a hearing in the courts. 

And it is equally clear that such remedy is not to the exclu- 
sion of the power of a Federal court to act. There may be a 
plain, speedy and adequate remedy at law in the State courts, 
but with the proper parties, with the requisite citizenship, and 
the necessary amount involved, a Federal court sitting in chan- 
cery may take hold of the case and order the proper decree. 
And the more so is this true when Federal questions are pre- 
sented, as in this case. And these conclusions, but briefly 
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stated, obviate the discussion of many questions argued by 
counsel, 

3. And it is insisted that the statutes are void because, that 
in the litigation, the companies are mulcted with an attorney 
fee for the opposite party, but when successful themselves, 
they cannot recover their attorney’s fee. 

In Texas a statute was enacted which allowed the recovery 
by plaintiff of his attorney fee, if successful, in a suit to re- 
cover for services performed for, or for the killing of live stock 
by a railway company. 

In such litigation, if the railway company were successful, 
it could not recover its attorney’s fees. The Supreme Court 
held the statute unconstitutional: 165 U.S., 150. 

In Kansas there is a statute allowing the plaintiff to recover, 
in addition to his damages, an attorney fee, in a suit for dam- 
ages by fire set out by a railway company. The company, if 
unsuccesful, cannot recover its attorney’s fees. This statute 

yas held constitutional by the Supreme Court: 174 U.S., 96. 

In the first of these cases three justices dissented, and in the 
latter case four justices dissented. While the decisions can be 
reconciled, it is apparent that, in the case at bar, there is so 
much doubt about the question; so much doubt what the Su- 
preme Court or Court of Appeals will hold, that I deem it my 
duty to not hold the Nebraska statute unconstitutional on this 
ground. And if I were to hold this provision invalid, such 
holding would not control the balance of the statute. See 
Merchants’ Life vs. Yoakum, 98 Fed. Rep., 251. 

4. But that both of these statutes, in their general scope, 
are unconstitutional, I have no doubt. And sitting as a trial 
court, and being free from all doubt, I must so declare. And 
so holding, I shall, as briefly as possible, give my reasons. But 
I can serve no useful purposes by reviewing all the authorities 
cited by counsel. 

The cases arising under the “ Commerce Clause ” of the Con- 
stitution, are not in point, because insurance is not commerce. 

The one statute (Senate File No. 2) is directed against fire 
insurance companies only. It declares as void all agreements 
by fire insurance companies as to any of the following 
things :— 

A. Relating to the rates to be charged for insurance. 

B. The amounts of commissions to be charged by agents to 
their companies. 


5 
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The manner of transacting the business of fire insurance. 

It is possible that the Legislature can prohibit an agreement 
fixing the premiums to be charged. And yet it is difficult to 
believe that if, by such agreement, the rates were less than 
otherwise would be charged, that such agreement would be 
unlawful. And yet an agreement to lower the rates becomes 
unlawful if that statute is valid. But whether less, or more, 
we all know that agreements are made as to other commodi- 
ties, in every community, every day of the year. Employers 
of labor agree what they will pay, and laboring men agree for 
what sum only they will work, and the hours per day and per 
week they will work. Buyers, shippers and vendors of live 
stock, grain, groceries, clothing, anything and everything, are 
the subject of agreement, both by those who buy and those 
who sell. And yet the courts have gone farther in limiting the 
right of contract as to rates to be charged for insurance than 
upon any other subject of legitimate business. Possibly that 
phase of the law is valid. But it is beyond my comprehen- 
sion how the Legislature can inhibit the making of contracts 
as to the amounts to be paid agents for securing insurance. 
The amount paid agents does not increase the cost to the in- 
sured. The cost to the insured is controlled by too many 
other factors, such as profits to the company, the economy of 
management, the moral as well as the physical hazard relating 
to the property insured, the rates of interest received on the 
surplus and capital, and interest paid on money borrowed, and, 
no doubt, many other things. 

How is such a provision the exercise of police power? 

Still more obnoxious is the other provision, which declares 
all agreements void that relate to “the manner of transacting 
business.” 

Is it possible that two or more companies cannot agree 
as to any of the following things? How many officers they 
shall have, or their duties? What are regarded as moral haz- 
ards? What are regarded as physical hazards? Whether 
they will insure saloons, or bawdy houses, or dens of vice? 
Whether they will take written applications, and whether they 
shall be annexed to the policies, or whether statements of the 
insured shall be warranties or representations? Or whether 
they will do business by correspondence or by agents? 

If this statute prevails, then the manner of doing business, if 
by agreement, whether harmful or beneficial to good order and 
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the welfare of the people of Nebraska, must be held as unlaw- 
ful. And if such legislation is valid, is not the boasted right 
of liberty of contract entirely subject to legislative control? 

And there is no more sacred right, under our government 
than the right of contract. Without it business cannot be 
transacted for a day by any person. Contracts, express or 
implied, enter into every transaction, with every person, every 
day of the year. 

Liberty does not mean alone out of jail, or from the clutches 
of the officer. Of course, for reasons of public policy, matters 
of immorality and crime cannot be the subject of contract. 

But it is not for the Legislature alone to declare public 
policy. If this were so, then any contract can be denounced 
as against public policy, and the evils our fathers sought to be 
rid of are with us again. 

It has been but a few years since the belief was quite as gen- 
eral that commerce could be controlled by State legislation, 
until the remedy was many times worse than the evil. 

Judge John F. Dillon, once the honored judge of this court, 
last February (Marshall Day), at Albany, said in a public ad- 
dress on the great chief justice: “ Mr. Justice Miller, speak- 
ing on this subject (Miller on the Constitution, p. 81,) truly 
declared :— 

“ ‘Notwithstanding for nearly one hundred years we have 
had in the Federal Constitution the declaration that Congress 
shall have power to regulate commerce among the several 
States, there are, at this hour, upon the statute books of al- 
most every State, laws violating that provision, and there is 
no doubt that if this clause were removed to-morrow, this 
Union would fall to pieces, simply by reason of the struggles 
of each State to make the property owned in the other States 
pay its expenses.’ ” 

If Justice Miller had been speaking of the right of contract, 
he would have been equally severe on the attempt by many 
Legislatures to break down such rights. 

“Nor shall any State deprive any person of life, liberty or 
property without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws ” is the 
law of the land. 

If the pretense urged by some, that Legislatures and munic- 
ipal Councils can declare public policy, and then by the exer- 
cise of the police power, make all business otherwise legiti- 
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mate, unlawful, then we have a written constitution to no 
purpose. 

The causes on this great subject are numerous, and they 
cannot all be reconciled. I do not care to review them, nor to 
allude to but few. It is sufficient for me to say, that the police 
power of the State does not go to the extent of riding down 
plain provisions of the Federal Constitution, from which I 
have quoted. Some of the other objections to this statute I 
will not consider. 

3. The other statute attempts to define a trust, declares all 
agreements with reference thereto as void, and for a violation 
of the statute imposes penalties. 

The statute is too lengthy to set it out in full herein. But it 
declares that any combination of capital, or skill, or acts, by 
which persons seek to fix the price of any article, commodity, 
use, or merchandise, with the intent to prevent others in a like 
business, or occupation, from conducting the business or occu- 
pation, isa trust. And especially so as to any of the following 
things :— 

Restrictions in trade. 

To limit the production, or increase or reduce the price of 
any commodity. 

To prevent competition in insurance, or in the making, trans- 
portation, sale or purchase of any article. 

To fix any standard whereby its price to the public shall in 
any manner be established. 

To enter into any contract by which a party is not to deal 
in any article below a certain price, or by which the parties 
agree to keep the price at any sum. 

The statute declares any persons violating the statute shall 
be conspirators, and punished accordingly.’ Any corporation 
of the State, violating the statute, shall have its corporate 
existence declared forfeited by suit, and if the complaining 
party is successful an attorney’s fee shall be taxed, but if the 
corporation is successful, it must pay its own attorney’s fees. 
Any foreign corporation violating the statute is to be driven 
from the State, and a like provision is recited as to attorney’s 
fees. There are provisions entirely changing the rules of 
pleading and evidence, in suits under the statute. Any per- 
son may bring the suit, and it is the imperative duty of the 
county attorneys to bring suits for the violation of the statute, 
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and upon conviction, an attorney’s fee is taxed as costs, but if 
successful, the company recovers no such fee. 
All contracts in violation of the statute are absolutely void. 


Any purchaser of a commodity in violation of the statute 
can plead the violation as a complete defense in an action to 
recover the purchase price. Any person injured in his busi- 
ness, property, or employment by any violation of the statute 
can recover damages and an attorney’s fee, but the defendant, 
if successful, cannot recover such fee. Any person or corpo- 
ration accused of violating the statute in any manner can be 
compelled to furnish books and papers bearing on the ques- 
tion, but exempts such person from a conviction on such evi- 
dence. Finally, the statute exempts any assembly or associa- 
tion of laboring men from the provisions of the statute. 

Such is a general statement of the statute. 

Many, and perhaps most, people believe ‘a trust to be an evil. 
And many believe they can be exterminated by State legisla- 
tion. Probably some of them can. But if legislation like this 
can be sustained, then matters which have been the subject 
of contract from time immemorial cannot longer be covered 
by agreements. 

It cannot be said of this statute that any one material pro- 
vision may be held void, and allow the balance of the statute 
to stand and be enforced. Of some statutes that rule can be 
invoked. But in this statute practically every recital refers 
almost directly to every other provision. Every poisonous 
phase permeates the entire scheme, and it only remains to 
show what some of them are. 

If this statute is valid, two men in the same line of business 
in the same town or village, cannot form a partnership if it 
tends to maintain prices. They must continue, each for him- 
self, until one or the other or both are destroyed. Neither can 
a stock company nor a corporation be formed by two or more, 
if by so doing the price is maintained. This statute is not a 
step, but it is a long stride, hundreds of years backwards, when 
monarchs, cabinet officers, and even parliament, decreed the 
price to be paid for a day’s labor and the cost of all the neces- 
saries of life, even to the loaf of bread. Any one with but the 
slightest knowledge of history, will recall what tyranny and 
brutality existed in England, and by reason of such laws; and 
in France, down to the revolution. 
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If this statute is valid, the next step may be, and can be, and 
probably will be, the granting of exclusive rights to certain 
persons only, to pursue an occupation. It would be probable, 
because those let in would be the more thrifty. Drive out 
three-fourths of the barbers, or waiters, or carpenters, or 
blacksmiths, and those remaining would be thrifty, even at 
the old price. Competition and contracts would be at an end. 
If we cannot acquire property, then we have a government of 
socialism. And how can we acquire property or enjoy the 
property we do have without the right of contract. 

If this law is valid, two or more farmers cannot agree that 
they will not sell their wheat to a neighboring mill for less 
than so much per bushel. Two or more farmers cannot agree 
that the live stock feeder shall not have their corn only at a 
certain price. Blacksmiths cannot agree that they will charge 
so much for shoeing horses. Nothing can be agreed to by the 
manufacturer, the farmer, gardener, contractor, consumer, or 
laborer to prevent the reduction of price. Can it be possible 
that such legislation is valid? If it is valid, then what be- 
comes of the provision: ‘ No man shall be deprived of equal 
protection of the law”? Or of that other provision: ‘“ No 
man shall be deprived of life, liberty or property without due 
process of law” ? 

Justice Field once said: “ The right to pursue them with- 
out let or hindrance is a distinguisbed privilege of the citizens 
of the United States, and an essential element of that freedom 
which is their birthright.” 

Another justice of the United States Supreme Court said: 
“Yet the power does not end and cannot extend to prohibit- 
ing a citizen from making contracts, and this is constitutional 
law in England as well as America.” 

Another great judge has said: “ Liberty includes the right 
to acquire property, and that means and includes the right to 
make and enforce contracts.” 

And I dare say that there is not an appellate court in this 
Union but has given a like definition of liberty, “* the right to 
make and enforce contracts.” Without it, in the language of 
Justice Miller, emphasized by Judge Dillon, already quoted, 
“and there is no doubt that if this clause were removed to- 
morrow this Union would fall to pieces.” 
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We could not exist as a free people, but would be the slaves 
to every Legislature that could be carried off its feet by first 
one public clamor and then another. 

arties cannot only make contracts but they may violate 
them, subject to being b2ld responsible in damages. It will 
be recalled that a few years ago one of the United States 
judges issued an injunction, in effect prohibiting employees of 
a railroad from agreeing in a body to quit work. The Court of 
Appeals of the Seventh Circuit, presided over by Justice Har- 
lan, of the Supreme Court, reversed the decision, in effect 
holding that it was lawful for the employees, by agreement, to 
quit in a body because their wages had been cut down. 

Citations could be made at great length from jurists and 
statesmen, practically without conflict, as to the right of con- 
tract being the greatest of all blessings enjoyed by a free peo- 
ple, and guaranteed us by the Constitution, so long as that in- 
strument may last. And when the work of a lawmaking 
power conflicts with the Constitution there can be but one 
choice as to which must prevail. ‘“ No man shall be deprived 
of the equal protection of the laws,” says the Constitution. 

The statute expressly excepts from its provisions assemblies 
or associations of laboring men by saying that associations of 
laboring men are exempt from the provisions of the statute. 
It is thereby stated in meaning that unorganized labor must 
pay the penalties of a criminal statute for an act done by a 
member of an organization, and by him done with impunity. 
On one side, by this legislation, we have organized labor. 
Those men are not amenable to the statute. On the other 
side we have men who do not belong to organized labor: 
Farmers, merchants, professional men, laborers, as well as all 
others. They are amenable, and, by this statute, that is called 
“equal protection.” Ido not believe it. 

Such legislation has been denounced by the Supreme Court 
of Nebraska: 41 Neb., 127. Dozens of statutes have been 
held invalid, by appellate courts, which sought to make it in- 
valid for one class of men to do one thing, and lawful for 
other men practically under the same circumstances to do an- 
other, but like thing. 

». The Railroad Traffic Association Case by the United 
States Supreme Court has been strongly urged by the attor- 
ney-general as upholding the doctrine of this statute. But it 
does not, for the reason that the statute under consideration 
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in that case was upheld by reason of the commerce clause of 
the Constitution. And to that extent, the commerce clause 
controlled the other clauses of the Constitution. And I re- 
peat that the statute with which I am dealing is a State 
statute. 

6. Finally, it is claimed that, as against foreign corpora- 
tions, the case of Waters & Co. vs. Texas (177 U. 8., 28) fore- 
closes the question, and in this I think the attorney-general 
and his deputy are mistaken. There the Waters Company, a 
foreign corporation, was licensed, and went into the State at 
a time when there was in force a valid statute prohibiting 
foreign corporations from doing certain things, which it failed 
to observe. At all events, the validity of the statute in force 
when it went into the State was not challenged. 

The attorney-general of Texas brought proceedings to oust 
it from the State. The opinion of the Supreme Court of the 
United States fortifies the proposition that a foreign corpo- 
ration can only come into and remain in the State by the grace 
of the State. 

Subsequently Texas passed a statute, the validity of which 
was challenged by the foreign corporation, but the Supreme 
Sourt said, in substance, that it was wholly immaterial 
whether the latter statute was valid or invalid. If valid, the 
judgment ouster would be sustained, and if invalid, the old 
law under which it came into the State was enforced, and 
under the old law the judgment of ouster would be sustained. 
More than this cannot be claimed for that case. But that is 
not the question in the case at bar. 

The complainants were rightfully in Nebraska when these 
illegal or unconstitutional statutes were passed, and the ques- 
tion is this:— 

Does the passage of an unconstitutional statute amount to 
the withdrawal of consent for a foreign corporation to remain 
in the State? 

I had supposed, and still believe, that an unconstitutional 
law was as though never passed. How can an unconstitu- 
tional statute be regarded as a withdrawal of consent to a 
foreign insurance company to remain and do business in the 
State? 

That the Legislature of Nebraska can withdraw such con- 
sent there can be no doubt. That the Legislature can place 
onerous burdens on the foreign insurance companies I have 
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no doubt. That the Legislature can discriminate in favor of 
Nebraska insurance companies, and against foreign insurance 
companies is, to me, equally clear. 

A strong presentation of these matters is made by Judge 
Shiras in the case of Insurance Company vs. Herriott, 91 Fed. 
Rep., 711. 

But the statutes with which I am dealing apply to all insur- 
ance companies, resident and foreign, and the statutes are 
equally void, in my judgment, as to all. 

And I can*reach no other conclusion but that complainants 
should have a decree. And it is ordered. 
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Gurry, J. 

This is the second appeal in this action. The opinion in the 
former appeal may be found in 53 S. W., 652. The appellee in 
this action sought to obtain judgment against the appellant 
for the sum of $1,580,—the alleged value of certain real and 
personal property which had been insured by the appellant, 
and which, it was alleged, had been destroyed by fire. The ‘ 
appellant did not deny either the value or destruction of the 
property, but pleaded failure of the appellee to make proofs 
required by the terms of the policy, and especially relied upon 
the fact that appellee had failed to pay a premium note of 
$17.10 which was due in February preceding the loss, which 
occurred in August. The plaintiff, by amended petition, set 
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up the fact that an unconditional payment had been de- 
manded, and that he attended at the office of appellant’s at- 
torney to pay the same before the fire, but failed to find the 
attorney in. It was also alleged that appellant had refused 
to pay any part of the policy: hence, appellee was relieved 
from the necessity of making the proofs specified in the policy. 
The court, however, sustained a demurrer to the petition, and 
dismissed the same, and from that judgment the first appeal 
was taken. The court, in the opinion, supra, decided that the 
plaintiff showed a right to recover, and reversed the judgment 
of dismissal. Upon the return of the cause the appellant of- 
fered to file an amended answer, which was permitted to be 
filed only in so far as it set up new matter not contained in the 
original, and in so far as it was not in conflict with the former 
answer; and of this action appellant complains. Plaintiff also 
filed an additional amended petition, and the defendant also 
filed an amended answer. Several motions and demurrers 
were entered and disposed of by the court, which we deem it 
unnecessary to discuss. The court finally sustained a demur- 
rer to the answer as amended, and, the defendant failing to 
plead further, judgment was rendered in favor of the plaintiff 
for $1,200, the stipulated value of the house, and three-fourths 
of the alleged value of the personal property destroyed, mak- 
ing in all $1,485. 

In the original answer the value of the property had not 
been disputed, and we do not think that the court upon the 
final trial erred in refusing to permit the defendant to question 
the value of the property destroyed, so long after its destruc- 
tion. The dwelling house being valued in the policy at $1,200, 
that valuation was conclusive in this action, even under the 
pleadings. We think the answer, when construed according 
to the rules applicable to such pleadings, fails to deny the de- 
mand for payment of the $17.10 note, and also fails to deny 
defendant’s refusal, upon notification of the loss, to pay the 
same. Taking the entire pleadings of the defendant together 
with the petition of the plaintiff, we think that, under the 
principles announced in the former opinion, the plaintiff was 
entitled to recover, and that the court did not err to the preju- 
dice of defendant in rendering the judgment appealed from. 

Judgment affirmed. 
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Gurry, J. 

The plaintiffs instituted this action against the defendant 
in the Boyle Circuit Court, seeking to recover judgment 
against it for the sum of $1,500. The claim is based upon a 
policy of insurance issued by the defendant to the appellant, 
Hudson, insuring him for the term of six months against loss 
or damage by fire of one lot of hemp, which was destroyed by 
fire, and was of the value of $10,000. A considerable portion 
of the stipulations contained in the policy are set out in the 
petition, showing the undertaking upon the part of defendant, 
and from which averment it appears that plaintiffs were en- 
titled to a judgment for the $1,500, there being other insur- 
ance upon the property. It is further alleged in the petition 
as follows: “Said contract is filed herewith as part hereof, 
and made a part hereof as fully as if copied herein.” The de- 
fendant demurred to so much of the petition as claimed a right 
to recover more than $1,250, for the reason that said petition 
and exhibit do not state facts sufficient to constitute or sup- 
port a cause of action for more than $1,250. The court sus- 
tained the demurrer, and, plaintiffs failing to plead further, a 
judgment was rendered in their favor for the $1,250, and the 
petition dismissed in so far as it sought to recover more than 
said sum, and from that judgment this appeal is prosecuted. 


* Decision rendered, May 2,°1901. 
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It is insisted for appellants that the demurrer ought to have 
been overruled, for the reason that, so far as the petition con- 
tained allegations as to the liability of defendant, it was suf- 
ficient; in other words, it is insisted that the petition showed 
a right to recover as much as $1,500. The real question in- 
volved upon the demurrer is whether the entire policy sued on, 
together with all its stipulations and conditions, must be con- 
sidered as part and parcel of the petition for the purpose of 
demurrer. It will be seen that, as part of the policy there is 
a stipulation providing that in no event shall defendant be 
liable for more than three-fourths of the value of the property, 
when destroved, and,;when there is other insurance, that its 
liability shall be regulated and controlled in that proportion. 

It is the further contention of appellants that, under section 
120 of the Civil Code of Practice they were required to file the 
policy because their cause of action was based thereon, but 
the filing thereof did not cause every stipulation of the policy 
to become part and parcel of the petition for the purpose of 
sustaining a demurrer thereto, and, therefore, the demurrer 
ought to have been overruled. And it is further contended 
that, if the three-fourths clause was available as a defense, it 
could only be made so by answer. It is the contention of ap- 
pellee that the entire policy constitutes part and parcel of the 
petition, and must all be considered on demurrer. Appellee 
cites Haney vs. Tempest, 3 Metc., 97; and Wile vs. Sweeney, 2 
Duv., 162. Appellants cite Collins vs. Blackburn (14 B. Mon., 
252); Hill vs. Barrett (Id.. 83); Yewell vs. Bradshaw (2 Duv., 
575), together with some decisions of other courts of last re- 
sort. It will be seen that the plaintiffs, by a specific statement, 
made the policy in question part of the petition to the same 
extent as if it had been copied therein. After a careful con- 
sideration of the authorities, we are of opinion that the policy 
in this case constitutes part and parcel of the petition, and 
was properly considered in considering the demurrer. It may 
be true that the mere reference to and the filing of a paper 
which is the foundation of plaintiff’s claim will not be consid- 
ered as part of the petition in order that the same may be held 
to be sufficient, it being a well-settled rule of law that the 
averments of the petition must show a right to recover, and, 
where the contract relied on is made part of the petition by 
the unequivocal averments thereof, it constitutes part and 
parcel thereof; and, if the making of the same a part of the 
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petition results in the pleading being contradictory, the 
pleader must suffer the consequences, for it is a well-settled 
‘ rule of law that a pleading is to be construed most strongly 
against the pleader. 

Some reference is made to section 700, Ky. St. That sec- 
tion, however, has no reference to the policy of insurance upon 
personal property. It was expressly decided by this court in 
tna Ins. Co. vs. Glasgow Electric Light & Power Co. (Ky.), 
that the three-fourths clause, as it is called, in an insurance 
policy on personal property, was valid, and no more than three- 
fourths of the value of such property destroyed could be recov- 
ered under a policy containing the provision aforesaid. It 
results from the foregoing that the demurrer was properly 
sustained. : ; 

The judgment appealed from is, therefore, affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


ATLANTIC MUT. LIFE INS. CO. 
v8. 


GANNON ET AL.* 


The policy provided that the beneficiary might be changed at the written 
request of the insured with the company’s consent. The insured, with 
the consent of the company, executed an assignment of all interest and 
benefits in the policy to another party. 


Held, That this was a change of beneficiary within the meaning of the policy. 
Report from Superior Court, Franklin County. 


Rockxwoop Hoar and Jamgs F. Timon, for Annie Gannon. 

Epwarp J. McMauon and Joun B. Scorr, for Mary J. Helena and 
others. 

Kyowtton, J. 

The policy on the life of the assured was made payable to a 
beneficiary who was noi otherwise a party to the contract, and 
who paid no part of the premium. By the terms of the policy, 
the beneficiary might be changed by the assured with the con- 
sent of the company.. The beneficiary had no vested interest 
in the policy during the lifetime of the assured: May, Ins. 


* Decision rendered, June 17, 1901. 
VoL. XXX.—65. 
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(8d Ed.), § 399, note; Holland vs. Taylor, 111 Ind., 121; Mar- 
tin vs. Stubbings, 126 IIl., 387; Association vs. Montgomery, 
70 Mich., 587. The language of the contract in regard to the 
change of the beneficiary is as follows: “The beneficiary 
named herein may be substituted at any time at the written 
request of the assured, but any such change, to be valid, must 
have the consent of the association.” A general provision as 
to changes of the contract was in these words: “Any change 
or modification of this contract will not be valid unless signed 
by president, secretary, or treasurer of this association.” The 
only question in the case is whether there was a change and 
substitution of beneficiary by the assured, with the consent 
of the association. The answer to this question depends on 
whether we construe the quoted provision broadly and liber- 
ally, or narrowly and strictly. The assured made an assign- 
ment of the policy, for a valuable consideration, to one who 
was her creditor for a large amount, and her nearest relative. 
This assignment was made on a printed blank furnished for 
the purpose by the association. The correspondence between 
the representative of the assured and the secretary of the 
company shows very plainly that the change was consented to 
by the association. Was this a change of beneficiary, and a 
substitution of a new one? The assignment purports to as- 
sign and convey all the right, title, and interest of the assured 
in the policy, “and all benefit and advantage to be derived 
therefrom, subject to all the conditions of the contract.” The 
principal “ benefit and advantage to be derived therefrom ” 
was the right to receive payment of the stipulated sum after 
the death of the assured. This constituted the assignee the 
beneficiary under the policy, and put her in the place of the 
original beneficiary. In view of the fact that the assured had 
absolute control of the policy, and of all rights under it, pro- 
vided she acted with the consent of the association, we think 
it better to hold, in accordance with the manifest intent of the 
parties, that this assignment, made with the company’s con- 
sent, constituted a change of beneficiary, as much as if there 
had been a formal substitution of the second beneficiary for 
the first, with a reference to the part of the policy in which 
the name of the beneficiary appeared. It follows that the 
plaintiff should pay over the amount in controversy to the 
defendant, Annie Gannon. Decree accordingly. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 
THIRD CIRCUIT. 


McCLAIN 
: | 


PROVIDENT SAV. LIFE ASSUR. ee 
oF NEW YOrRK.* 


The absolute literal truth of statements in the application may be made war- 
ranties, but courts are reluctant to so construe them if a rule less harsh 
will apply. Where the application provided that they were warranted 
to be full, true, and complete, and any concealment or fraudulent or un- 
true statement would work forfeiture. the warranty extended no farther 
than a voluntary fraud or concealment or untruth. 


A Federal court exercising concurrent jurisdiction with those of the State is 
equally bound by its statutes, its common law, and its declared public 
policies. Conditions imposed by the State on the transaction of insurance 
are equally binding on the Federal court. 


The decisions of the State courts of Pennsylvania that the statute requiring 
misstatements to be material in order to affect the risk applies to foreign 
companies, are binding on Federal courts. 


The findings of a jury in this case that previous attacks of dyspepsia and in- 
digestion were not material and not fraudulently concealed, sustained. 


In error to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 


J. H. Brinton, for Plaintiff in Error. 
Francis Rawue, for Defendant in Error. 


Gray, C. J. 

Rebecca T. McClain, the plaintiff in error, is the beneficiary 
named in two policies of insurance taken out by her husband, 
Isaac E. McClain, on his life, for $5,000 each, bearing date May 
1, 1899, and issued by the defendant company on an application 
signed by the insured, dated April 27, 1899. Decedent died of 
cancer of the stomach on October 11th following. Due proofs 
of death were made and submitted to the defendant, who re- 
fused to pay the insurance on the ground that certain answers 
to questions contained in the application were warranted by 
him to be true, when, in fact, they were untrue, whereupon an 
action of assumpsit by the beneficiary and plaintiff in error 
was brought in the court below against the defendant for an 
alleged breach of the contract contained in said policies. 

* Decision rendered, June 10, 1901. 
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The applications for the policies were made and signed by 
the insured, upon the printed blanks of the company, and con- 
sisted of two parts,—the first of printed questions and state- 
ments, to be answered and subscribed to by the applicant, 
other than those relating to his physical condition and habits 
of life. Part two is headed, “ Statements to the Medical Ex- 
aminer,” and consists of questions relating to the health and 
physical.condition of the applicant, and to which categorical 
answers of yes or no are written. In part one of the said ap- 
plication is contained the following stipulation :— 


It is hereby agreed * * * that all statements con- 


tained in part I. and part II. of this application, by whomso- 
ever they be written, are warranted to be full, true, and 
complete, and, with the stipulated premiums, shall be the 
sole consideration of the contract with the society, if any 
policy or policies be issued, reinstated, or renewed thereon, 
and that if any concealment or fraudulent or untrue state- 
ment be made, or if at any time any covenant or agreement 
herein made shall be violated, said assurance shall be null 
and void, and all payments made or accepted on account 
thereof shall be forfeited by the society, except to the extent 
as provided in the policy. 


Among many printed questions in part two of the applica- 
tion is the following :— 


(15) Have you now, or have you ever had, any of the follow- 
ing? Answer yes or no as to each. If yes in any case, give 
particulars under 18 below. 

Then follows the list of fifty or sixty diseases or disorders, 
to all of which the answer appended is “ No,” except as to 
typhoid fever, which is, “ Yes; about thirteen years ago.” 
Among the diseases or complaints to which the answer “ No” 
is appended are, “ Cancer or tumor?” and “ Dyspepsia?” At 
the end of part two of the application is the following :— 

I hereby declare that I have read and understand all the 
above questions and the answers thereto, and they are 
hereby made part of my application for assurance by the 
Provident Savings Life Assurance Society of New York, and 
I hereby warrant said answers as written to be true, and 
that I am the person described above and in part I. of this 
application signed by me. 

Each of the two policies which were issued upon this appli- 
cation contains the following :— 


This assurance is granted in consideration of the state- 
ments and agreements in the written and printed application 
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for this policy, which is hereby made a part of this contract 

and of the payment in advance, ete. 

There was testimony at the trial before the jury that, in 
1897, the deceased had paid four visits to a specialist on the 
diseases of the digestive organs, and was treated by ‘him for 
catarrh of the stomach; that in January, 1898, he took a trip 
to Europe, partly for pleasure and partly for his health, he 
being run down by reason of continued attention to business, 
according to his wife’s statement; that he consulted Dr. Stirk, 
with whom he was on terms of intimacy,—keeping his horse in 
his (Dr. Stirk’s) stable,—three or four times in February and 
March, 1898, in regard to indigestion, but it does not appear 
to have been considered serious, either by himself or the phy- 
sician; that he was a man stalwart and strong in appearance, 
taking much exercise, and apparently in robust health. To 
the twenty-first question contained in part two of the applica- 
tion, which was, “ When and by what physician were you last 
attended, and for what complaint?” the answer written is, 
“Had no medical attendance.” 

Upon the testimony in full, as outlined above, it was con- 
tended by the defendant that the insured had made untrue an- 
swers as to his having had dyspepsia, and also as to the ques- 
tion last recited, wherein he was asked by what physician he 
was last attended. It was further contended before the court 
below that, under the clauses of the contract of assurance 
above recited, these answers were in the nature of liberal 
warranties, and as such binding upon the insured, irrespective 
of the bona fides with which they may have been made, and 
of their materiality to the risk. In this state of the case, the 
learned judge of the court below, at the conclusion of the testi- 
mony, asked the jury to find a special verdict on certain ques- 
tions of fact submitted to them, with general instructions in 
regard to the same, reserving the decision of certain questions 
of law applicable to the facts as found, which might be de- 
terminative of the controversy. After stating the uncontro- 
verted facts of the case, such as the proof of the policies and 
the applications accompanying the same, the death of the in- 
sured, and the filing in proper form of the proofs thereof with 
the defendant company, and that his death was caused by 
cancer of the stomach and adjacent organs, the following ques- 
tions were submitted in writing to the jury for their considera- 
tion and determination. In so submitting them, the learned 
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judge accompanied the statement of each question with an 
explanatory charge, in which he fully set forth the nature and 
requirements of the submission, directed their attention to 
the testimony bearing on each question, and made plain his 
opinion that the questions submitted were concerned entirely 
with matters of fact, as to which the findings of the jury were 
a necessary basis for the judgment of the court. The questions 
thus submitted are fully set forth in the special verdict of the 
jury returning the answers thereto, which is as follows:— 

“In May, 1899, the deceased took out two policies of insur- 
ance in the defendant company, each of $5,000. These poli- 
cies and the application upon which they are based are made 
part of the verdict. On the following October 9th the de- 
ceased died, and within the proper time proofs of death in the 
proper form were filed with the defendant company. His 
death was caused by cancer of the stomach and adjacent 
organs.” 

In addition to the above facts, the jury gave the following 
answers to questions asked by the court: 

“(1) On April 27, 1899, when the application was made, was 
the present and usual health of the deceased sound and good? 
A. Yes. (2) If not, did he have the disease of cancer or of 
dyspepsia, or both diseases? A. ———. (3) Had he previ- 
ously had either disease or both diseases? A. Dyspepsia or 
indigestion at times. (4) If he had either or both at the time 
of applying, or had previously had either or both, was this fact 
material to the risk? A. No. (5) When the application was 
made, did the deceased have a usual medical attendant? If 
so, who was he? A. No. (6) Had he been attended by a phy- 
sician before April 27, 1899? If so, who was the last physi- 
cian, and for what complaint did he attend the deceased? 
Was it for a temporary ailment not material to the risk, or for 
a disease or disorder that was material to the risk? A. Yes; 
attended by Dr. Stirk for temporary indigestion, not material 
to the risk. (7) In making each answer contained ‘in his ap- 
plication, did the deceased act in good faith towards the com- 
pany, setting down fully and completely what he honestly be- 
lieved to be true? Or did he intentionally conceal from the 
company any fact material to the risk, or fraudulently make 
any untrue statement? A. Yes; he acted in good faith, and 
did nothing to deceive the company. 
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“The principal of the two policies in suit, with interest to 
date, amounts to $10,260. If, upon the following special ver- 
dict, the court shall be of opinion that the plaintiff is entitled 
to recover, we find in her favor in the said sum of $10,260. 
Otherwise we find in favor of the defendant. 

“ Henry B. Cox, Jr., Foreman.” 

The record then proceeds as follows :— 

“And thereupon counsel for the said plaintiff did then and 
there; to wit, on the 14th day of April, A. D., 1900, move the 
said court to enter judgment on said verdict in favor of the 
said plaintiff and against the said defendant in the sum of ten 
thousand two hundred and sixty dollars. And thereupon; to 
wit, on the 16th day of April, A. D., 1900, counsel for the de- 
fendant moved the court to enter judgment in favor of the 
defendant and against the plaintiff, and also at said time filed 
a rule for a new trial.” 

Upon the hearing of these motions the court below after- 
wards directed judgment to be entered in favor of the defend- 
ant upon a special verdict. The reasons for this judgment are 
set forth in an opinion of the court filed in the case, and sent 
up to us with the record. They are briefly stated by the 
learned judge of that court as follows: 

“In two respects, as the jury have found, the answers of the 
insured in his application were untrue. He had had the dis- 
ease of dyspepsia before April 27th, the day when the applica- 
tion was made, and he had been attended by a physician before 
the same date, although the application denied that he had 
ever had dyspepsia, and contained the answer, ‘ Had no medi- 
cal attendange,’ in reply to the question, ‘ When and by what 
physician were you last attended, and for what complaint?’ 
In my opinion, the insured warranted these answers to be true, 
and, therefore, their materiality or the good faith of the in- 
sured in making the answers is not to be considered. Accord- 
ingly the finding of the jury upon these two points—material- 
ity and good faith—may properly be disregarded.” « 

Was the learned judge correct in this opinion? Were the 
answers of the insured, as to which the jury made its findings, 
referred to and discussed by the court below, absolute war- 
ranties, or representations and statements merely, as to which 
good faith and substantial truth, in everything material to 
the risk, only are required? This is the single question with 
which we are here concerned, and the one which underlies all 
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the assignments of error. Undoubtedly the parties to a con- 
tract of insurance may, by an absolute warranty, make the 
literal truth of a statement or answer by the insured, whether 
material to the risk or not, a condition precedent to the lia- 
bility of the insurer, and they may, by agreement, make ma- 
terial a fact that would otherwise be immaterial. The prac- 
tical operation of such literal warranties is so often-harsh and 
unfair that courts require their existence to be evidenced 
clearly and unequivocally, and are not inclined to allow it to 
rest upon a mere verbal interpretation, where a reasonable 
construction of the contract as a whole will authorize a differ- 
ent meaning. Public policy sanctions such judicial adminis- 
tration of the law of the contract, and its embodiment, in some 
instances, in State legislation, has emphasized its importance 
and soundness. In pursuance of this policy, “all reasonable 
doubts as to whether statements inserted in or referred to in 
an insurance policy are warranties or representations should 
be resolved in favor of the insured.” In the case before us, the 
application, with its statements and answers, are referred to 
in the policy, and expressly made part of the entire contract 
of insurance. In considering, therefore, whether the answers 
to the two questions made by the insured, and which the jury 
found were not in accord with the facts, were or were not ab- 
solute warranties, we must examine the entire contract, as 
set forth in the policy and application, taken together. While 
the word “ warranty” is not necessary to a contract of that 
character, it is also true that the word may be so used as that 
by its association, and by the intention of the parties, as gath- 
ered from the entire contract, it is deprived of its literal and 
technical meaning. The learned judge of the court below, as 
also counsel for the appellee, seems to rely upon the declara- 
tion with which part two of the application closes, which we 
here again quote:— 


I hereby declare that I have read and understand all the 
above questions and the answers thereto, and they are here- 
by made a part of my application for assurance by the 
Provident Savings Life Assurance Society of New York, and 
I hereby warrant said answers, as written, to be true, and 
that I am the person described above and in part I. of this 
application signed by me. 


If this were all, we would be compelled to consider the con- 
tract as one of warranty, as to the answers referred to, even 





1901.) McClain vs. Provident Sav. Life Assur. Soc. 1033 


without respect to their materiality to the risk; but we can- 
not, in construing the contract as an entirety, ignore the lan- 
guage in part one of the same application, already recited, 
that “all the statements contained in part I. and part IL. of 
this application, by whomsoever they be written, are war- 
ranted to be full, true, and complete, * * * and that if 
any concealment or fraudulent or untrue statement be made, 
or if at any time any covenant or agreement herein made shall 
be violated, said assurance shall be null and void.” This 
declaration expressly covers the one quoted at the conclusion 
of part two. By it all the statements contained in part two 
are “ warranted to be full, true, and complete.” The language 
almost immediately following must be taken to define the 
meaning, scope, and extent of these words. Taken thus, the 
natural and substantial meaning which is “ warranted ” is that 
the statements in part two, as well as in part one, were made 
in good faith, without any concealment or fraudulent intent 
on the part of the one who made them. It is in this sense that 
they are “ warranted,” and it is with reference to a violation 
of this sense and meaning alone that it is declared that the 
assurance shall be null and void. We find ourselves unable 
to say that a reasonable construction of the contract in this 
respect requires the dissociation of the last clause of part two 
of the application from the qualifying and explanatory state- 
ment in part one, to which we have just referred. The words, 
“T hereby ‘warrant said answers as written to be true,” of the 
last clause, import a stricter and more absolute obligation 
than is imposed by the broad and controlling declaration in 
part one, that all the statements contained in part one and 
part two of the application “are warranted to be full, true, and 
complete.” in the sense that no voluntary concealment or 
fraudulent or untrue statement has been made. No sufficient 
reason is suggested why we should make the latter clause of 
part two the controlling statement of the whole contract. If 
one clause is thus to control to the exclusion of the other, the 
broader and more general language of the declaration in part 
one might well be preferred to this last clause of part two of 
the application. If the two clauses are read independently, 
they are inconsistent. The court below dealt with the incon- 
sistency by giving to the last clause of part two controlling 
force. This it did by treating as surplusage, and thus ignor- 
ing, the qualifying words of the clause in part one to which 
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we have referred. It is on this vital point that we are com- 
pelled to differ from the court below. The language of the 
general declaration in part one forbids the treating of the two 
clauses independently, as it expressly applies its stipulations 
to “ all the statements contained in part I. and part II. of this 
application, by whomsoever they be written.” In reading 
these two clauses of part one and part two, respectively, to- 
gether, it seems to us that we are conforming to the sense in 
which the parties to the agreement have written them. In any 
event, it seems to us impossible to maintain that the construc- 
tion of the contract contended for by the defendant is the only 
reasonable one. If it is not so, then the existence of a literal 
warranty, as held by the court below, is at least doubtful. It 
is well settled that, in case of doubt as to whether statements 
made by the applicant for insurance are to be regarded as war- 
ranties, the benefit of the doubt will be given to the insured, 
and they will be held as representations merely, as to all 
things not material to the risk. In the case of Moulor ys. In- 
surance Co. (111 U.S., 335) the application contained a general 
warranty that the answers to the questions contained therein 
were fair and true, and it was provided that the application 
should form part of the contract of insurance. The policy re- 
cited that the agreement of the company to pay the sum speci- 
fied is * in consideration of the representations made to them 
in the application,” as well as of the payment of the premium 
at the time specitied. The policy also contained the follow- 
ing: -— 

It is hereby declared and agreed that if the representations 
and answers made to this company, on the applications for 
this policy, upon the full faith of which it is issued, shall be 
found to be untrue in any respect, or that there has been 
any concealment of facts, then and in every such case the 
policy shall be null and void. 

After stating, in an opinion by Mr. Justice Harlan, that the 
law does not forbid parties to a contract for life insurance to 
stipulate that its validity shall depend upon the literal truth 
of the statements made by the insured, even in matters not 
material to the risk, the Supreme Court proceeds to say :— 

* But, unless clearly demanded by the established rules gov- 
erning the construction of written agreements, such an inter- 
pretation ought to be avoided. In the absence of explicit, un- 
equivocal stipulations, requiring such an interpretation, it 
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should not be inferred ” that an express literal warranty was 
made by the insured to the truth of statements made by him 
in good faith as to what diseases he may have had in his past 
life. 

In First Nat. Bank of Kansas vs. Hartford Fire Ins. Co. (95 
U.S., 673, 678) the court said :— 

“When a policy of insurance contains contradictory provi- 
‘sions, or has been so framed as to leave room for construction, 
rendering it doubtful whether the parties intended the exact 
truth of the applicant’s statements to be a condition prece- 
dent to any binding contract, the court should lean against 
that construction which imposes upon the assured the obliga- 
tions of a warranty.” 

In Insurace Co. vs. Raddin (120 U. S., 183) Mr. Justice Gray, 
in delivering the opinion of the Supreme Court, says :— 

“Answers to questions propounded by the insurers in an 
application for insurance, unless they are clearly shown by the 
form of the contract to have been intended by both parties to 
be warranties to be strictly and literally complied with, are 
to be construed as representations, as to which substantial 
truth in everything material to the risk is all that is required 
of the applicant.” 

This rule of interpretation is clearly stated by the Circuit 
Court of Appeals for the Second circuit in Brady vs. Associa- 
tion, 9 C. C. A., 252. 

So far, we have been considering only the two provisions in 
parts one and two, respectively, of the application, because on 
these, taken by themselves, the court below has found, and 
counsel for appellee contend here, that an express and literal 

yarranty of the truth of the two answers found by the jury to 
have been untrue was made by the insured. The learned 
judge of the court below thinks that the concluding sentence of 
the application, above quoted and referred to, should be taken 
as the “final word of the parties on the subject,—the final, 
explicit declaration of the insured.” In this, however, we 
think he was mistaken. The application preceded the policy, 
which was executed and issued some three days thereafter. 
The policy must be taken, if any part of the contract can be so 
taken, to contain the final, explicit declaration of the parties 
to the contract. In it we find this stipulation (already 
recited) :— 
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This assurance is granted in consideration of the state- 
ments and agreements in the written and printed applica- 
tion for this policy, which is hereby made a part of this con- 
tract. 

It is certainly a reasonable construction that the words 
“statements and agreements ” relate to that portion of the ap- 
plication where they are used in regard to the same subject- 
matter. And it is in the general declaration of part one, 
which we have just been considering, that we find what seems 
to us the obvious and natural subject-matter of the reference, 
as intended by the language of the policy just quoted. In no 
other part of the application are found the words “ statements 
and agreements ” in such association as would support this 
reference in the policy. This clause in part one of the applica- 
tion, to quote it again, provides 

That all the statements contained in part I. and part II. of 
this application * * * are warranted to be full, true, 
and complete, * * * and, that if any concealment or 
fraudulent or untrue statement be made, or if at any time 
any covenant or agreement herein made shall be violated, 
said assurance shall be null and void. 

The policy was issued after the application, and states that 
it was granted in consideration of “ the statements and agree- 
ments ” in the written and printed application. It is difficult 
to arrive at any other conclusion than that the policy has ref- 
erence, not to the warranty, but to the fraudulent and untrue 
statement, or to the violation of the covenant or agreement, 
mentioned in this last-quoted clause of the application. The 
case of Moulor vs. Insurance Co., referred to above in another 
connection, is here, we think, exactly in point. In the course 
of its opinion the court said:— 

“We have seen that the application contains a stipulation 
that it shall form a part of the contract of insurance; also that 
the policy purports to have been issued upon the faith of the 
representations and answers in that application. Both in- 
struments, therefore, may be examined to ascertain whether 
the contract furnishes a uniform, fixed rule of interpretation, 
and what was the intention of the parties. Taken together, 
it cannot be said that they have been so framed as to leave no 
room for construction. The mind does not rest firmly in the 
conviction that the parties stipulated for the literal truth of 
every statement made by the insured. There is, to say the 
least, ground for serious doubt as to whether the company in- 
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tended to require, and the insured intended to promise, an 
exact, literal fulfillment of all the declarations embodied in the 
application. It is true that the word ‘ warranted’ is in the 
application; and although a contract might be so framed as to 
impose upon the insured the obligations of a strict warranty, 
without introducing into it that particular word, yet it is a 
fact, not without some significance, that that word was not 
carried forward into the policy, the terms of which control 
when there is a conflict between its provisions and those of the 
application. The policy upon its face characterizes the state- 
ments of the insured as representations. Thus we have one 
part of the contract apparently stipulating for a warranty, 
while another part describes the statements of the assured as 
representations. The doubt as to the intention of the parties 
must, according to the settled doctrines of the law of insur- 
ance, recognized in all the adjudged cases, be resolved against 
the party whose language it becomes necessary to interpret. 
The construction must, therefore, prevail which protects the 
insured against the obligations arising from a strict war- 
ranty.” 

In its opinion the court below referred to this case, denying 
its applicability to, and distinguishing it from, the present 
case. The learned judge says:—- 

“The policy there expressly declared the answers to be 
‘representations,’ while the application itself only warranted 
‘that the above are fair and true answers; adding, ‘It is ac- 
knowledged and agreed that if there be, in any of the answers 
herein made, any untrue or evasive statements, or any misrep- 
resentation or concealment of fact, the policy should be null 
and void. This was evidently a warranty of fairness and good 
faith only, and such a warranty is equivalent to a mere repre- 
sentation. In the case in hand, however, the policy refers to 
the ‘statements and agreements,’ not the ‘ representations,’ 
in the application, and neither ‘statement’ nor ‘agreement’ 
is opposed to ‘ warranty,’ or qualifies it in the least.” 

We do not think, however, that the case can be thus dis- 
tinguished. “ Representations ” and “statements ” may here 
be taken as synonymous. It is true that, in the case cited, the 
application warranted “ that the above are fair and true an- 
swers,” but it only differs in this respect from the case at bar 
in that the warranty is less broad and stringent than the one 
we are now considering. The qualifying clause with regard to 
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misrepresentations and fraudulent concealment which appears 
at the conclusion of the warranty in the application in the case 
cited is almost identical with the wording of the warranty in 
the case at bar. It is to be observed, also, that the opinion of 
the court in Moulor vs. Insurance Co. shows that it was based 
upon the assumption that the application contained an abso- 
lute warranty, and upon the inconsistency between the appli- 
cation in that respect and the policy issued thereon. It would 
be hard to conceive of a case more similar, in its ratio deci- 
dendi, to the one at bar, than the one we have been consider- 
ing. We are compelled to the conclusion that the clauses in 
the application and policy relied upon by defendant for that 
purpose do not establish an absolute warranty of the truth of 
the answers made by the insured, and which were found by 
the jury not to have been in accord with the fact. They were 
statements or representations only; and, according to the ver- 
dict of the jury, which must be accepted by us as a final de- 
termination of the fact in that regard, they were statements 
made in good faith, and without intentional concealment or 
suppression of the truth or fraudulent intent, and were not 
material to the risk. Though untrue in point of fact, these 
statements were not untrue in the sense in which alone, under 
the stipulations of the contract, they could work a forfeiture 
of the policy. 

As before noted, questions of fact were clearly and distinctly 
submitted to the jury by the court below, and we are bound 
(at Jeast, in the aspect of the case just considered) to accept 
the findings of the jury upon these questions of fact. Among 
these findings, the two relied upon by the defendant as evi- 
dence of the violations of the warranty contained in ‘the con- 
tract of insurance, as alleged, are Nos. 3 and 6, as follows:— 

“(3; Tad he previously had either disease or both diseases 
[eancer or dyspepsia]? <A. Dyspepsia or indigestion at 
times.” ‘(6). Had he been attended by a physician before 
April 27, 1899? If so, who was the last physician, and for 
what complaint did he attend the deceased? Was it for a 
temporary ailment, not material to the risk, or for a disease 
or disorder that was material to the risk? A. Yes; attended 
by Dr. Stirk for temporary indigestion, not material to the 
risk.” 

There is nothing in these findings, of themselves, to induce 
the belief that the answers given by the insured, and referred 
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to in these findings, were untrue, within the meaning of the 
qualifying words of the stipulation in part one of the applica- 
tion; that is, that they were intentionally or consciously un- 
true when made by the insured. But the jury also found, upon 
a question directed to that point, submitted to them by the 
court, that the insured, in making these answers, acted in 
good faith, and did nothing to deceive the company. The 
finding of the jury in this respect, as also that the temporary 
indigestion as found by.them was not material to the risk, dis- 
penses with any further discussion on our part of this point. 
We are of opinion, however, apart from the findings of the 
jury to this effect, that, having had * dyspepsia or indigestion 
at times ” does not convict the insured of untruth, in the sense 
of his contract of insurance, when he answered “ No” to the 
interrogation as to diseases in part two of his application. 
Yemporary indigestion or dyspepsia at times is too common 
an ailment. and not serious enough, to suggest itself as a dis- 
ease, to one answering such a question. The catalogue of dis- 
eases, to each of which an interrogation point was appended 
in the application, was a long one, and embraced diseases of a 
serious character; so that, under the circumstances, the in- 
sured may well have ignored or forgotten the temporary indi- 
gestion from which he had at times suffered, when called upon 
tv say whether he had ever had, among other diseases, the dis- 
ease of dyspepsia. It is not without significance that, after 
the catalogue of diseases had been gone through with, there is 
a general interrogatory in the application, as follows:— 

(19) Have vou ever had any sickness, injury, or infirmity 
whatever, not already named? If so, state the number of 
attacks, and the date, location and duration of each? <A. 
No; except temporary ailments. 
it would then appear that the insured distinguished tem- 

porary ailments from what might properly be called “ dis- 
eases.” The one trifling and of little consequence to general 
health; the other serious and menacing to life or health. So. 
also, as to his answer to question twenty-one of the applica. 
tion :— 

When and by what physician were you last attended, and 
for what complaint? A. Had no medical attendsnce. 

The jury found, it is true, that he had been attended by Dr. 
Stirk for temporary indigestion, not material to the risk. The 
evidence discloses the fact that Dr. Stirk was an intimate 
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friend, with whom the insured was in the habit of having daily 
intercourse; that he kept a horse at Dr. Stirk’s stable; that 
they rode and talked together daily. As Dr. Stirk never at- 
tended him at his house, his consultations, such as they were, 
as testified to by Dr. Stirk himself, may well have been con- 
sidered by the insured as informal and casual, and not within 
the category of medical attendance, as inquired about in the 
application. But, as we have already said, the jury having 
passed, as they did, upon the question of materiality and good 
faith, we are only concerned with the question, what was the 
contract in regard to these answers, heretofore discussed; 
and, being of opinion that a reasonable construction of the 
same required us to find that the answers, as written by the 
insured in the application, were ‘“ representations,” and not 
“ warranties,” there was no forfeiture of the policies by reason 
of the two answers of the insured to the questions we have 
been considering. 

So far, we have not adverted to the question of the appli- 
cability of the statute of Pennsylvania to the so-called 
“clauses of warranty” in the contract of insurance, having 
confined ourselves to the case as discussed by the court below. 
The act of June 23, 1885, provides that :— 

Whenever the application for a policy of life insurance 
contains a clause of warranty of the truth of the answers 
therein contained, no misrepresentation or untrue state- 
ment in such application made in good faith by the appli- 
cant shall effect a forfeiture or be a ground of defense in 
any suit brought upon a policy of insurance issued upon the 
faith of such application unless such misrepresentation or 
untrue statement relate to some matter material to the risk. 
—P. L. 1885, p. 134. 

If this act is applicable to this case, it is clear that its re- 
quirements are binding upon us, and will compel a conclusion 
favorable to the plaintiff upon the facts here disclosed, inde- 
pendently of the reasons hereinbefore stated. The matters of 
fact upon which the operation of the statute is made to de- 
pend; to wit, the good faith of the applicant in his answers, 
and their materiality to the risk, are the same as those which 
we have just considered, as determined by the special verdict 
of the jury. The operation of this statute, and its relation to 
the questions raised in this case, were not adverted to by the 
court below. It does not appear that the matter was dis- 
cussed, or whether the court considered that the stipulation 
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in the application that “ each and every policy issued upon this 
application shall at all times and places be construed to be a 
contract made and delivered in the State of New York,” was 
effective to eliminate the consideration of this statute from 
the case. The testimony shows that the defendant was a New 
York corporation, doing business within the State of Pennsyl- 
vania, having an authorized agent and office in Philadelphia; 
that the insured resided in Philadelphia when the contract 
was made; and that the policies were there delivered to him. 
Under the law of the State of Pennsylvania, the defendant cor- 
poration, being foreign, had no right to do any business within 
that State without first complying with its acts of Assembly, 
which require the corporation not only to designate a person 
who shall be authorized to receive the service of process for it, 
but which also require it to file an agreement that process 
may be served anywhere within the State upon that agent. 
In extending the judicial power of the United States to con- 
troversies between citizens of différent States, the only pur- 
pose indicated by the Constitution was to provide another 
forum than that of the State, not another law than that of the 
State. In this case the court below was exercising a jurisdic- 
tion concurrent with that of the courts of the State of Penn- 
sylvania. It was administering the law of that State, and 
was as much bound by its statute and common law, and its 
declared public policies, as would be the State courts in a like 
case. The cases, therefore, of Hermany vs. Association (151 
Pa., 17, 24 Atl., 1064) and Keatley vs. Insurance Co. (187 Pa.., 
197, 40 Atl., 808) appeal to us strongly, both in reason and 
authority. By them the statute of Pennsylvania above re- 
ferred to was declared to be constitutional and in accord with 
a sound public policy. And it was decided that waiver of the 
operation of the statute by stipulation of the parties would 
contravene that public policy of the State, and could not be 
recognized. Since the argument of the present case the Su- 
preme Court of the United States has decided the case of In- 
surance Co. vs. Warren. This decision and the opinion deliv- 
ered (April 8, 1901) by Mr. Chief Justice Fuller, though relating 
to the question whether a State statute was in violation of the 
Constitution of the United States, are interesting and im- 
portant in the consideration of the question of the bearing of 
the Pennsylvania statute on the case at bar. The case re- 


ferred to came up from the Supreme Court of Ohio. It was a 
VoL. XXX.—66. 
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suit upon a policy of life insurance, and was resisted by the in- 
surance company on the ground, among others, that certain 
answers made by the insured in his application were false, and 
that he had warranted them to be complete and true, with the 
further stipulation that if any of the statements were untrue 
the policy should be void. An Ohio statute (section 3625, Rey. 
St.) provides that:— 

No answer to any interrogatory made by an applicant, in 
his or her application for a policy, shall bar the right to re- 
cover upon any policy issued upon such application, or be 
used in evidence upon any trial to recover upon such policy, 
unless it be clearly proved that such answer is willfully false 
and was fraudulently made, that it is material, and induced 
the company to issue the policy, and that but for such an- 
swer the policy would not have been issued. 


The Supreme Court of Ohio affirmed the judgment of the 
court below entered upon a verdict for the plaintiff rendered 
under the instruction of the trial judge that :— 


“This law, being in force at the time this policy of insurance 
was taken out, is applicable to the policy of insurance in- 
volved in this case, and is applicable to the questions and an- 
swers in the application that by the terms of the policy are 
made express warranties, as well as those that are not.” 

In delivering the opinion of the Supreme Court of the United 
States, Mr. Chief Justice Fuller quoted with apparent ap- 
proval from an opinion of the Supreme Court of Ohio the fol- 
lowing propositions cited by the latter court from Spelling on 
Extraordinary Relief :— 

“Where by statute the legal exercise of a right which at 
common law was private is made to depend upon compliance 
with conditions interposed for the security and protection of 
the public, the necessary inference is that it is no longer pri- 
vate, but has become a matter of public concern; that is, a 
franchise, the assumption and exercise of which, without com- 
plying with the conditions prescribed, would be a usurpation 
of a public or sovereign function. * * * There is no class 
of business, the transaction of which, as a matter of private 
right, was better recognized at common law than that of mak- 
ing contracts of insurance upon the lives of individuals. But 
now, by statute, in almost, if not quite all the States, stringent 
requirements as to security of the persons dealing with insur- 
ers, and the making and filing report¢ of public officers for 
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public information, are provided, and must be strictly ob- 
served and complied with before any person, association, or 
corporation may make any contract of life insurance. The 
effect of such statute is to make that a franchise which pre- 
viously had been a matter purely of private right.” 

The chief justice then says:— 

“In the present case the Supreme Court of Ohio sustained 
the constitutionality of section 3625 of the Revised Statutes, 
which was in force at the time this policy was issued, upon the 
ground that the State had a right ‘ to prescribe the terms and 
conditions upon which it grants such franchise, and the insur- 
ance company, having accepted the franchise with its terms 
and conditions, is bound thereby, and must accept the burdens 
with the benefits.’ The legal effect was held to be the same 
‘as if the section was copied into and made a part of the 
policy” * * * The section in question applies to all life 
insurance companies doing business in the State of Ohio, and 
the State can certainly do with foreign corporations what it 
may do with corporations of its own creation.” 

After citations from the cases of Insurance Co. vs. Daggs 
(172 U.S., 557) and Waters-Pierce Oil ‘Co. vs. Texas (177 U. S., 
28) the chief justice says, at the close of his opinion:— 

“It was for the Legislature of Ohio to define the public 
policy of that State in respect of life insurance, and to impose 
such conditions on the transaction of business by life insur-. 
ance companies within the State as was deemed best.” 

In the case of Insurance Co. vs. Daggs, supra, the Supreme 
Court decided that the statute of Missouri which provided that 
in all suits upon policies of (fire) insurance the defendant 
should not be permitted to deny that the property insured was 
worth at the date of the policy the full amount insured therein, 
and that no condition in any policy of insurance contrary to 
the provisions of this article shall be legal or valid, was not, 
when applied to a foreign insurance company, in conflict with 
the provisions of the Fourteenth Amendment to the Constitu- 
tion of the United States, forbidding a State to make or en- 
force a law which shall abridge the privileges or immunities 
of citizens of the United States, or to deprive any person of 
life, liberty, or property without due process of law, or to deny 
to any person within the jurisdiction the equal protection of 
the laws. After sanctioning the proposition that a State may 
prescribe the liabilities under which corporations created by 





1044 United States Circuit Court of Appeals. [Nov., 


its laws shall conduct their business in the future, the Su- 
preme Court proceeds to say:— 

“That which a State may do with corporations of its own 
creation, it may do with foreign corporations admitted into 
the State.” 

In the case of Keatley vs. Insurance Co., supra, the Supreme 
Court of Pennsylvania have passed upon the right of the 
parties, in case of a policy issued by a Connecticut insurance 
company in Pennsylvania, and to a resident of Pennsylvania, 
to stipulate that “ the policy shall be held as of Connecticut 
issue, and construed solely by Connecticut laws.” They held 
that, notwithstanding this stipulation, the contract must be 
construed according to the laws of Pennsylvania, and as within 
the provisions of the act of 1885. 

The late case of Insurance Co. vs. Cravens (178 U. 8., 389) is 
a direct authority upon this point, and, of course, binding on 
this court. It decides that the contract for life insurance in 
that case, made by a New York insurance company in the 
State of Missouri with a citizen of that State, is subject to the 
laws of that State regulating life insurance policies, although 
the policy declares * that the entire contract contained in the 
said policy and in this application, taken together, shall be 
construed and interpreted as a whole, and in each of its parts 
and obligations, according to the laws of the State of New 
York; the place of the contract being expressly agreed to be 
the principal office of the said company in the city of New 
York.” This, then, was clearly a Pennsylvania contract, and 
subject to the regulations of the Pennsylvania laws. We 
think the statute in question was a competent exercise of the 
police power of the State, and as such binding upon a Circuit 
Court of the United States sitting in Pennsylvania, in a case 
coming within its purview; that it was within the competence 
of the State to impose the requirements of that statute upon 
a foreign insurance company, as a condition to its exercise of 
the privilege accorded to it of doing business within the State, 
and that the right so accorded is ia the nature of a public right 
or franchise, and a matter of public concern, the conditions 
prescribed for the enjoyment of which cannot be waived by 
contract or stipulation of the parties to a policy. This law, 
then, as applied to the facts found by the jury, in regard to 
good faith of the insured in his answers, and the materiality 
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of his statements to the risk, would, of itself, determine the 
case in favor of the plaintiff. 


A further contention, however, is made,—that the verdict 
was not in accordance with the weight of the evidence; and 
the court below has suggested that, in case it should be con- 
sidered here that its construction of the contract was wrong, 
the plaintiff should not be allowed to have judgment upon the 
special verdict, but that the case should be sent back for a 
new trial, the learned judge adding, “As it seems to me, the 
weight of evidence is against the verdict, and ought to have 
led to a different result.” But in that case we think the court 
below should have granted a new trial, and that it is not for 
the reviewing court to impeach the findings of the jury upon 
questions clearly and distinctly submitted to it by the trial 
judge, and upon which verdict judgment has been entered by 
the court below. Waiving this, however, this court has care- 
fully examined the testimony disclosed by the record; and, so 
far from thinking that the jury were too favorable in their find- 
ings to the plaintiff, we are of opinion that as to one, possibly 
both, of the questions which the jury found had been untruly 
answered by the plaintiff, a contrary finding might have been 
made. We have already briefly discussed the want of pre- 
cision in the question of the application as to “ dyspepsia,” 
and the distinction between “indigestion at times” and the 
dyspepsia which could properly be called a disease; and we 
will only in this connection call attention to the way in which 
a similar question and answer, in an insurance case, was 
treated by the Supreme Court, in Connecticut Mut. Life Ins. 
Co. vs. Union Trust Co., 112 U. S., 250, 257. Suit ‘had been 
brought upon a policy of life insurance. The application con- 
tained this stipulation :— 


It is hereby declared and warranted that the above are fair 
and true answers to the foregoing questions; * * * and 
itisagreed * * * that, if there be in any of the answers 
herein made any untrue or evasive statements, * * * 
then any policy granted upon this application shall be null 
and void. 


To the question in the application whether the applicant 
had ever had the disease of “ affection of the liver,” the answer 
was, “No.” The syllabus of the case in this respect was as 
follows :— 
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Held, That the answer was a fair and true one, within the 
meaning of the contract, if the insured had never had an 
affection of that organ which amounted to disease,—that is, 
of a character so well defined and marked as to materially 
disturb or derange for a time its vital functions; that the 
question did not require him to state every instance of slight 
or accidental disorders or ailments, affecting the liver, which 
left no trace of injury to health, and were unattended by 
substantial injury or inconvenience or prolonged suffering. 
The same liberality of view in this regard was exhibited by 

the Supreme Court in Insurance Co. vs. Wilkinson (13 Wall., 
222, 230), and in Insurance Co. vs. Trefz (104 U. S., 197, 203, 
204). , 

Upon the whole case, therefore, we are of opinion that the 
judgment of the court below should be reversed, and the case 
remanded, with directions to enter a judgment upon the ver- 
dict in favor of the plaintiff for the amount found due upon 


the two policies in suit, with interest from the date of such 
verdict. 


SUPREME COURT OF NORTH CAROLINA. 


MOORE ET AL.* 
v8. 


MUTUAL RESERVE FUND LIFE ASS’N.t 
(Two Cases.) 


Where, in compliance with the laws of a State, a company has given authority 
to the insurance commissioner to accept service, it cannot make a special 
appearance, and, on the ground that it has violated no contract obligations 
with plaintiff, demand that his action should stop. 

Such power of attorney given to the superintendent is contractual, coupled 
with an interest and is irrevocable, so long, at least, as the company has 
outstanding obligations in the State. 


Appeals from Superior Court, Craven County. 


Smmons & Warp and W. W. Crark, for Appellants. 


Hinspate & Lawrence, SHEPHERD & SHEPHERD, and T. B. Womacg, 
Jor Appellee. 
* Taylor vs. Same, St. John’s Lodge vs. Same. Hancock vs. Same. Pope vs. Same. Foy et 


ux. vs. Same. Barnum vs. Same. Tisdale et al. vs. Same (two cases). 
+ Decision rendered, Sept. 18, 1901. 
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Furcues, C. J. 

This appeal involves identically the same question, and no 
more, than was decided by this court at its last term in Biggs 
vs. Association (128 N. C., 5), and we are bound to reverse the 
judgment appealed from in this case, or to reverse the judg- 
ment of this court made at its last term. There is no question 
of the importance of this that may not be sustained by argu- 
ments on either side. While the defendant stands before this 
court just as any other foreign corporation would stand, it 
does not stand just as an individual would stand. The Legis- 
lature would have ao power to prescribe terms to an individual 
as to whether he should be allowed to do business in this 
State. He would have the natural and constitutional right to 
do business here without the permission or comity of the 
State. That is not so with the defendant. It had no right to 
do business here without the permission of the State. This 
being so, the State had the right to prescribe the terms upon 
which the defendant might carry on its business here. The 
State, having this right, prescribed the terms, and the defend- 
ant accepted them, and proceeded with its business. The 
defendant, being permitted, proceeded to make contracts with 
citizens of the State, and became liable to them under these 
contracts. One of the provisions upon which defendant was 
allowed to do business here was that James R. Young, insur- 
ance commissioner, and his successors in office, should be con- 
stituted its agent, upon whom service of process might be 
made, and that said agency should continue so long as the 
defendant had any liabilities remaining unsatisfied in this 
State arising from or out of its said business of insurance. 
The plaintiff alleges that the defendant is liable to him for a 
breach of its contract of insurance,—a liability of the defend- 
ant remaining unsatisfied. If plaintiff's contentions are true, 
there is still a remaining liability of the defendant unsatisfied. 
The object of this action is to try that very question: Is the 
defendant liable to the plaintiff upon a breach of its contract 
of insurance? But the defendant comes into court, makes a 
special appearance, and in the face of the agreement upon 
which it was allowed to do business here denies that it has 
violated its contract with the plaintiff, and, therefore, plaintiff 
has no such claim against it as plaintiff alleges, and for that 
reason—that is, because the defendant says it is not liable to 
the plaintiff for anything—the action must stop. We cannot 
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adopt such arguments. It was the duty of the State to pro- 
tect its citizens against such practices as it seems to us are 
attempted in this case. It seems to us that the defendant is 
improperly attempting to evade a liability it has incurred with 
one of its patrons it had induced to deal with it. 

We do not feel called upon to discuss the question of revoca- 
bility of this power to Young, further than to say that the 
time fixed in the act of the Legislature and in the power itself 
has not yet been reached, as the defendant admits that it still 
has outstanding liabilities in this State. It is conceded that, 
as a general rule, a principal has the right to revoke a power 
of attorney at any time, whether it is in terms irrevocable or 
not. But to this general rule there are well-established ex- 
ceptions, as where it is coupled with an interest, or where it is 
contractual in its nature, given for a consideration and for the 
protection of some one or some interest. In our opinion this 
power falls under this exception to the general rule. It was 
contractual in its nature, was given upon consideration that 
defendant should have the right to carry on its business in this 
State, and for the protection of those who should deal with 
the defendant. We have not cited authorities, as we find 
them cited in the case of Biggs vs. Association, 128 N. C., 5. 

There is error, and the judgment of the court below is re- 
versed. The cases of Taylor vs. Life Association, St. John’s 
Lodge vs. Life Association, Hancock vs. Life Association, Pope 
vs. Life Association, Moore and Wife vs. Life Association, Foy 
vs. Life Association, Barnum vs. Life Association, Tisdale and 
Wife vs. Life Association, and Tisdale and Hackburn vs. Life 
Association, all involve the same point as that involved in 
Moore vs. Life Association, and were argued together, and 
upon the ruling of the court in the first case (Moore vs. Life 
Association) the judgment of the court below is reversed in all 
of them. Reversed. 
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SUPREME COURT OF MICHIGAN. 


IRWIN 
v8. 


PHCNIX ACCIDENT & SICK BENEFIT ASS’N.* 


Insured, a mason, under an accident policy, fell from a scaffold forty feet high 
sustained by horses at each end and in the middle, from which he was 
laying brick on a wall, one of the end horses having been removed un- 
known to him allowing the boards to tip. ‘The contractor called to him, 
warning him to look out for it, but there was no evidence that he heard. 


Held, That there was no evidence of voluntary exposure to unnecessary 
danger, nor of negligence. 


Error to Circuit Court, Muskegon County. 
Db ed 


Grorce W. Briveman, for Appellan/. 
Sessions & SurHErianp, for Appellee. 
Monreomery, C. J. 

Plaintiff recovered in an action on an accident policy issued 
to her son, George Irwin, in which policy plaintiff was named 
as beneficiary in case of death. The defense was that the 
death of George Irwin was caused by voluntary and unneces- 
sary exposure to danger. The policy, by reference to the ap- 
plication, exempted the company from liability in case of 
either voluntary or unnecessary exposure to danger. It is 
contended that this language is such as to distinguish it from 
Johnson vs. Accident Co. (115 Mich., 86), and counsel cites the 
case of Shevlin vs. Association (94 Wis., 180), in which an ex- 
ception of exposure to unnecessary danger was held to exempt 
the company from liability for an injury resulting from ex- 
posure to unnecessary danger when such danger is attributa- 
ble to the negligence of the assured. The facts of that case 
show a case of gross negligence. We think the language of 
this contract indicates the purpose of limiting the exception 
to cases of exposure to recognized dangers, and does not ex- 
empt the company from mere thoughtlessness on the part of 
the assured. The words “ unnecessary exposure ” are coupled 
with “ voluntary,” and, while the disjunctive is used, we think 
this is not conclusive of the construction. The word “ expo- 


* Decision rendered, July 10, 1901. 
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sure,” used in this connection, implies an intentional act. We 
do not think the case is distinguishable from Johnson’s Case. 

Was the court justified in withdrawing the case from the 
jury? The deceased met his death while working as a mason. 
The evidence shows that the support had been removed from 
one end of the scaffolding, and that, in stepping on the unsup- 
ported end of the boards, he fell to the ground and was killed. 
Alexander McIntosh, the contractor, testified: “I had been 
on the scaffold not to exceed two or three minutes before the 
accident,—it certainly could not have exceeded five minutes, 

and had conversation with George Irwin.” (He went on the 
scaffold to give Irwin some instructions about the work.) “Q. 
Did you say anything to him about the scaffold? <A. I might 
have remarked just as I got on the scaffold. It struck me 
very forcibly why that horse wasn’t there. There was previ- 
ous orders given very distinctly to have it there, and, in my 
coming close to him, I noticed that the horse was out of there. 
He [George Irwin] just turned around, and he reached me his 
hand,—gave me a jerk up. Just as he reached me bis hand, I 
just made a casual remark. I had noticed at that instant that 
the horse had been removed from there. I says, ‘ George, look 
out for those loose ends.’ Whether he took any special notice 
of it or not, is something beyond my comprehension. I sup- 
posed at the time he did, but he might not have. Q. You 
called his attention to it, and said, ‘ Look out for those loose 
ends,’ referring to that— A. Referring to that particular place. 
Q. What was the reason for making the remark to George 
Irwin, to look out for those loose ends? <A. If he stepped out 
there, there was danger.” It is doubtful whether deceased 
heard McIntosh, and it is also doubtful whether he understood 
what was meant by “loose ends.” My Brethren are of the 
opinion that’ there was no evidence of negligence, but that 
the instruction directing a verdict was authorized. 

Judgment affirmed. The other justices concurred. 





Continental Ins. Co. vs. Gardner. 


COURT OF APPEALS OF KENTUCKY. 


CONTINENTAL INS. CO. 
v8. 
GARDNER.* 


The policy stipulated that it should be void if the insured was not the abso- 
lute and unconditional owner. 


Held, That this applied to realty, and where personal property was insured 
by a separate paper attached to the policy a defective title to real estate 
did not void insurance on the personalty. 


Appeal from Circuit Court, Mason County. 


Tuos. R. Puister and Mitton Jounson, for Appellant. 
A. M. J. Cocuran and A. E. Cotz & Son, for Appellee. 


Hosson, J. 

On June 1, 1897, the Continental Insurance Company issued 
to J. D. Gardner a policy insuring for $1,700 his dwelling house 
and two barns. On August 16th, in consideration of an addi- 
tional premium, it insured certain personal property contained 
in the dwelling house and barns for the additional sum of 
$1,350. There was a mortgage on the land for $2,000 to J. D. 
Mayhugh. This fact was stated in the policy, and the insur- 
ance on the realty was payable to him as his interest might 
appear. Mayhugh had no lien on the personalty. On Octo- 
ber 8th the dwelling house and one of the barns and contents 
were burned. As to the insurance on the realty, there is no 
controversy in this case. That appears to have been the sub- 
ject of another action. This is a suit by Gardner to recover for 
the loss of the personalty, for which the jury in the court be- 
low fixed his damages At $596.22. The evidence is sufficient to 
sustain the verdict. The only question that need be considered 
at length on the appeal arises in this way: The insurance on 
the personal property was not evidenced by a separate policy, 
but by an additional paper, which was pasted to it on August 
16th. In the policy it was stipulated that it should be void if 
the assured was not the absolute and unconditional owner of 
the property. This, of course, referred to the real property. 

* Decision rendered, May 15, 1901. 
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In the deed made to Gardner for the property by his father, 
the father reserved his homestead, and to this extent the son 
was not the sole and absolute owner of the farm. It is urged 
by appellant that this fact rendered the policy void, and that, 
the policy being void, the insurance on the personal property, 
which was evidenced by the paper attached to the policy, was 
also void. Where realty and personalty are insured by the 
same policy, which contains such a stipulation as that referred 
to, and there is a defect in the title to the realty, the authori- 
ties are divided as to whether this will render invalid the in- 
surance on the personalty. In Insurance Co. vs. Lawrence (61 
Ky., 9), this court held that, in the absence of fraud, the defect 
in the title to the realty would not affect the insurance on the 
personalty. This rule should certainly apply where the insur- 
ance of the personal property was really a separate contract, 
made independently, long after the policy was issued, when 
the paper evidencing this additional insurance was attached 
to the policy as a more convenient method of reducing the con- 
tract to writing. There was no evidence here of fraud or bad 
faith, and we are unable to see that the condition of the origi- 
nal policy as to the title to the land should prevent a recovery 
for the personal property. This disposes of the objections to 
the rulings of the court in the admission of evidence and in the 
giving and refusing of instructions, as we think the insurance 
on the personal property should be treated as a separate con- 
tract, and should not be affected by any failure to disclose 
matters that were not then asked for, which were innocently 
not stated because they were not deemed material, or called 
to the attention of the applicant. Judgment affirmed. 





1901.} Bemis vs. Harbor Creek Mut Fire Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


BEMIS 
v8. 


HARBOR CREEK MUT. FIRE INS. CO. or ERIE.* 


Parting with the legal title by a deed absolute on its face and recorded is a 
change of title within the policy regardless of understandings, and is not 
cured by subsequent reconveyance not recorded until after the loss. 


Appeal from Superior Court. 


Frank Gunnison, for Appellant. 

Gero. H. Hiaems, for Appellee. 

Porter, J. 

This action was brought by the plaintiff on a policy of insur- 
ance issued by the defendant company, July 11, 1896, for the 
term of five years from June 30, 1896, insuring the personal 
property and the buildings of the plaintiff. A condition of 
the policy, printed in the body thereof, was as follows:— 

This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added thereto, shall be void if any 
change, other than by the death of the insured, take place 
in the interest, title, or possession of the subject of insur- 
ance (except change of occupants, without increase of haz- 
ard), whether by legal process or judgment, or by voluntary 
act of the insured, or otherwise. 

On September 16, 1896, the plaintiff and his wife conveyed 
the land and buildings which were insured, to John Morse, by 
a warranty deed in the usual form. This was without notice 
to the defendant company. and without its consent. The deed 
was placed on record January 13, 1897. The property was 
subsequently reconveyed by John Morse and wife to the plain- 
tiff, Edwin L. Bemis, by deed dated February 20, 1897, and not 
recorded until April 27, 1897, twenty-four days after the loss 
by fire had occurred. If the conveyance of the property by the 
insured, as above stated, during the term covered by the 
policy, was a violation of its terms, then the policy was void. 
“The law of the relation between the insurer and the insured 
is the policy, with all its clauses, conditions, and stipulations, 
~ * Decision rendered, July 17, 1901. 7 ; es oe ra 
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by which their mutual rights and liabilities are defined and 
measured:” Insurance Co. vs. Helfenstein, 40 Pa., 289. In 
this case the policy stipulates that it 

Shall be void if any change * * * take place in the in- 

terest, title, or possession of the subject of insurance. 

The plaintiff was bound to know this provision of the con- 
tract. The prohibition is against any change in the title, or 
in any interest less than the title. The condition is an en- 
tirely proper one, and, having been made a part of the con- 
tract, the company had a right to rely upon it. Indeed, the 
relation of insurer and insured was only created by means of 
the offer upon the part of the company, subject to the exact 
conditions expressed in the policy, and the acceptance thereof 
by the plaintiff. The insurer clearly stipulated that any 
change in title or in interest without its consent should avoid 
the policy. Presumably it had good reason for inserting such 
a condition, but as to that we need not inquire. The parties 
made their own contract. Yet, in the face of the prohibition 
against any change in the title or interest in the property, the 
plaintiff executed a deed of conveyance, with covenant of war- 
ranty in the ordinary form, and duly acknowledged and re- 
corded it. He thus absolutely parted with the legal title to 
the property, and, in so doing, violated the very letter of the 
condition of the policy, stipulating that there should be no 
change in the title without the consent of the insurer. It is 
idle for a party to execute a solemn deed of conveyance, pur- 
porting to be for a large consideration, duly acknowledge and 
record the conveyance, and then set up the claim that he has 
not parted with his ownership of the property in any degree. 
Yet this is the contention of the appellee in this case. If the 
grantor intended anything less than an absolute conveyance 
of his title and interest, no such intimation appears in the 
deed. The relation of insurer and insured was terminated 
when the condition was thus voluntarily broken by the act of 
the insured. It could not be restored without the express or 
implied consent of the insurer. No such consent was given. 
The first and second assignments of error are sustained, and 
the judgment is reversed. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


AaeEnt’s Rieu? To Commissions. 

In the case of Lane vs. Raney, decided by the Supreme 
Court of North Carolina, October 1, 1901, a rule of the com- 
pany known to the plaintiff, a local agent, required that when 
commissions were to be divided between agents on policies 
procured by the joint services of two or more local agents, a 
written agreement to that effect should be filed with the ap- 
plication. It was held that, in the absence of such agreement, 
no recovery could be had from the general agent for a share of 


commissions already paid to another agent who had co-op- 
erated in procuring the insurance. The evidence of another 
local agent who had power to appoint and discontinue agents, 
and who appointed plaintiff, that he was entitled to the com- 
mission, was inadmissible. 


Equity 1n Case or APPRAISEMENT. 


In the case of American Central Ins. Co. et al. vs. Landeau, 
decided by the Court of Chancery of New Jersey, July 1, 1901, 
the following syllabus was furnished by the court :— 


Where, under conditions of a fire policy, each party chose 
an appraiser, and they appointed an umpire, and proceeded 
with the appraisal until they disagreed, and one appraiser 
then resigned, or refused to act further, the other appraiser 
and the umpire could complete the appraisal, andthe award 
so made was binding both on the insured and insurer. 


Where a fire policy provides that at the request of either 
party appraisers shall be appointed to determine the amount 
of the loss, after the insured has demanded appraisers, and 
they have been appointed and qualified, he cannot revoke 
the appointment, and refuse to be bound by the award. 


Where, after the appointment and qualification of apprais- 
ers under a fire policy, and their disagreement, the one ap- 
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pointed by the insured refuses to act, insured should at once 
appoint another, and, if he fails to do so, he will be bound 
by the award of the umpire and the other appraiser. 

Defendant’s mills and machinery were insured under a 
large number of policies, some insuring all the machinery 
for a gross sum, and others insuring each specific item for a 
fixed sum. Some of the buildings burned, and many items 
of machinery were damaged, and others destroyed. The 
evidence as to the damage to each was technical and volu- 
minous. Held, That actions at law against the several in- 
surance companies should be restrained, and the matters 
determined in equity. 


INTOXICATION. 


In the case of Supreme Lodge Knights of Pythias vs. Fos- 
ter, decided by the Appellate Court of Indiana, March 7, 1901, 
it was held that a warranty that insured did not use intoxicat- 
ing liquors at all was not rendered false by an occasional use 
which did not amount to a habit. 


Mourvat Company.—SpeciaL Contract.—REORGANIZATION. 


In the case of Muller vs. State Life Ins. Co., decided by the 
Appellate Court of Indiana, June 4, 1901, it was held that a 
special contract with a member permitting him to share in 
special dividends, in exchange for his influence during the con- 
tinuance of his policy, is not contrary to the principles of mu- 
tuality, nor void for want of consideration. Where the com- 
pany, under a statute, reorganized without the consent of a 
member, but its rights and liabilities are not affected, this fact 
does not entitle him to recover back premiums paid. 
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ABANDONMENT. 


1. Constructive Toran Loss. 


The memorandum of a marine policy warranted goods free from average un- 
less general, and a rider on the margin warranted them free of particu- 
lar average, but liable for absolute total loss of a part if amounting to 5 
per cent. 


Held, That the rider merely qualified the memorandum by allowing recovery 
for an actual total loss of part which could not otherwise be had. 


In a marine contract depending on general principles of commercial law for 
its construction, courts of the United States are not bound to accept 
doctrines laid down by the State court when the contract was made. 


The general rule that a damage exceeding 50 per cent justifies abandonment 
and recovery for a total loss does not apply to articles in respect to which 
the exception of particular average excludes a constructive total loss. 

Where the consignee refuses to accept undamaged goods and wrongfully at- 
tempts to abandon to the insurer, who refuses to accept, the latter is not 
liable for loss through this forced sale. 

Where the insurer has stipulated that its acts in attempting to preserve the 
goods shall not be considered an acceptance of abandonment, its acts in 
carrying them from a place where there was no agent of insured nor ade- 
quate means of protection to another where there were facilities for their 
proper care and handling will not be considered an acceptance of an at- 
tempted abandonment. Washburn § Moen Mfg. Co. vs. Reliance Marine 
Ine. Co., 97. 


2. Constructive Tora Loss. 


The question of negligence was for the jury, whose finding was conclusive. 


The policy provided that in case of loss the insured should use every effort 
for the recovery of the vessel, and after recovery shall repair; but in case 
of refusal the insurer may do so for his account, in which case after taking 
out the deductions for partial loss, it shall contribute to the cost of 
repairs in proportion as the sum insured is to the agreed value. There 
was to be no abandonment for grounding unless the injury equalled 
50 per cent of the value. 


Held, That it was proper to instruct in case of sinking that if the expense 
of repairs exceeded the 50 per cent he had a right to abandon, but if he 
unreasonably refused to join in raising the vessel when this could be done 
and repairs made within the 50 per cent he was not entitled to recover 
the whole of the policy. 


The policy provided that in case of injury equal to 50 per cent, there should 
be a total loss justifying abandonment. 


Held, That where the costs of repairs exceeded 50 per cent, the insured might 
abandon and recover for a total loss. Jones et al. vs. Western Assur. Co., 347. 


ACCIDENT. 


1. EVIDENCE As TO. 


The complaint in an accident policy alleged that the insured, a teamster, had 
accidentally been thrown to the ground and the wheels of the wagon had 
passed over his neck and chest. The body was found on the road with 
indications of such cause, but no direct evidence. 

VoL. XXX.—67. 
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Held, That the jury were entitled to the aid of every fact entering into the 
situation, and evidence of the horse having a habit of suddenly starting 
was admissible. 

The deposition of the family physician of the insured’s grandfather as to the 
latter having heart trouble was not admissible to sustain a claim of apo- 
plexy, where there was no evidence of the cause of the grandfather’s death. 

Where the situation was such that the jury might reasonably find that a move- 
ment of the horse had caused death, it would be error to direct a verdict 
for the company. 

Where the policy was payable to plaintiff in case of death of insured she was 
entitled to sue. 

The plaintiff was entitled to recover if the injuries were received substantially 
as alleged, but not if they were received in a way wholly different from 
that alleged. 

Where the policy did not insure against death occasioned, in whole or in part, 
directly or indirectly, from bodily infirmity or disease, and the autopsy 
showed death from apoplexy, the defendant was entitled to a charge that 
even if death was from accident there could be no recovery if disease or 
bodily infirmity contributed to it. Clark vs. Employers’ Liability Assur. 
Co., 514. 


2. EvipENcE oF SUICIDE, 


In case of an accident policy in which the defense was suicide, the evidence 
showed that the insured was suffering from melancholia, which is often 
accompanied with suicidal tendencies. He was under a strong impulse 
to escape from the sanitarium where he was confined, and while walking 
in company with a friend suddenly disappeared, and was shortly after 
found drowned in a river nearby. 

Held, That there was evidence from which a jury might find the drowning 
accidental in an attempt to escape by swimming across the river. 

Held, That where the evidence showed the facts as above, the defense was not 
harmed by the exclusion of other evidence that melancholia is usually 
accompanied by suicidal tendencies. 

A physician’s affidavit, accompanying proofs of loss, stated suicide through 
melancholia as the cause of death, and that such was the finding of the 
inquest. . 

Held, That the court erred in excluding the statement. 

Held, That the verdict of the coroner’s jury was inadmissible as original 
evidence against the beneficiary. 

Held, That an instruction that the legal presumption was against suicide, 
sane or insane, was error. Wasey vs. Travelers Ins. Co., 522. 


3. Hazarpovus Occupation—Acts oF AGENT. 


The insured under an accident policy was classified and described as a freight 
flagman, not coupling or switching by occupation. The policy provided 
for payment of only a pro rata in case of occupation more hazardous than 
that stated. 

Held, That occasional acts of coupling did not render the occupation more 
hazardous. 

Held, That where there was evidence that the classification was made by the 

agent to whom insured explained the facts, it was error to refuse to in- 
struct the jury that if such was the case the company was bound by the 
acts of the agent. 

Held, That evidence of the agent as to a verbal agreement with insured that 
if injured by coupling only a reduced amount should be paid was inad- 
missible to vary the written contract. Hoffman et al. vs. Standard Life § 
Accident Co., 269. 


4. Insurance AcarnsT DEATH. 


The policy, marked on its back as an incontestable weekly indemnity policy, 
stipulated for indemnity against physical injury through accident, and 
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for a weekly indemnity against loss of time, and provided that death 
should immediately terminate all liability. A card given insured for 
identification stated that notice in accordance with the policy must be 
given of accidental death or injury. Insured was killed by being run 
over by a car. 

Held, That there was no insurance against death. 

Held, That a blank claim sent insured in case of previous accident, having a 
space for the amount of any death claim, was irrelevant to show insur- 
ance against death. Barnett vs. Railway Officials’ § Employees’ Acc. Ins. 
Co., 935. 

5. INTENTIONAL INJuRY. 


An accident policy excepted injuries resulting from poison or contact with 
poisonous substances. 

Held, There could be no recovery for injuries from carbolic acid intentionally 
thrown in the face of insured. Meehan vs. Traders’ & Travelers’ Acc. Co., 
563. 

6. NorTIcr or. 


Failure to give notice of accident for seven months after an accident, where 
the facts were known within a month, will defeat a claim under an in- 
demnity policy requiring immediate notice. National Construction Co. vs. 
Travelers Ins. Co., 87. 


7. Parrrat DisaBrrrry. 


Under an accident policy in which liability is conditioned on being wholly 
and continuously disabled from performing every kind of duty pertain- 
ing to his occupation, one employed in overseeing, loading and boxing 
granite cannot recover for an injury to his thumb where he was able to 
work nine hours instead of ten as before at the same hourly pay. Bylow 
vs. Union Casualty § Surety Co., 561. 


8. PERFORATION OF INTESTINES. 


The policy insured against bodily injuries through external, violent, and ac- 
cidental means, and excepted injuries from poison or anything acciden- 
tally or otherwise taken, administered, absorbed, or inhaled, or the results 
of disease or bodily infirmity. 

Held, That the swallowing of hard and pointed articles of food, which, by 
reason of a weakened condition of the tissue through previous illness 
perforated the intestines and caused death, was an accidental injury 
within the policy. Miller vs. Fidelity § Casualty Co., 284. 


9. SUNSTROKE. 


Whether death by sunstroke is by disease or by external, violent, or aecidental 
means may be open to question; but where the policy also provides that 
in case of such death induced by sunstroke, when not in the line of his 
duty, a reduced benefit will be allowed, it means that sunstroke while in 
the line of duty shall be treated as an accident. Railway Oficial § Em- 
ployees Acc. Ass’n vs. Johnson, 259. 


10. VoununtTary Exposure. 


The insured, under an accident policy, laid down and slept on top of the 
boiler of a steamboat after being warned of the danger and once induced 
to leave by the engineer. He had no business on the boat, and was in- 
jured by escaping steam from the safety valve while asleep. 

Held, That this was not voluntary exposure to unnecessary danger unless he 
had been specifically warned of the danger from the safety valve, and a 
refusal to instruct that if he knew or should have known when he placed 
himself close to the nozzle of the safety valve he was in a position of dan- 
ger, was proper. Travelers Ins. Co. vs. Clark, 111. 


11. Voruntary Exposure. 


Insured, a mason, under an accident policy, fell from a scaffold forty feet high 
sustained by horses at each end and in the middle, from which he was 
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laying brick on a wall, one of the end horses having been removed un- 
known to him allowing the boards to tip. The contractor called to him, 
warning him to look out for it, but there was no evidence that he 
heard. 


Held, That there was no evidence of voluntary exposure to unnecessary 
danger, nor of negligence. Jrwin vs. Phenix Accident § Sick Benefit Ass'n, 
1049, 


See Proors or DEATH. 


ACTION. See AurenaTION 1, 


ADDITION. 


1. DeracHep Buitpina. 


The policy was ‘‘on property known as the Arlington Mfg. Co.” ‘‘on brick 
and frame buildings, sheds, additions and attachments marked Nos. 1 to 
7,9 and 11 to 16 on plan,” privileged to make alterations and additions, 
and the policy to cover the same. The plan referred to indicated certain 
buildings by the numbers, on the premises insured. At the time of in- 
suring, another building had been begun on a vacant lot some forty feet 
distant from one of the buildings, which was subsequently used as part 
of the manufactory, but which was not shown on the plan. 


Held, That this building was not an addition covered by the policy, since the 
insurance was on specifically designated buildings and not a blanket 
policy covering the plant. 

Held, That the language was plain, and oral evidence was not admissible to 
vary the written contract. Arlington Mfg. Co., etc., vs. Norwich Union Fire 
Ins. Soc., 536. 


2. In Case oF WAREHOUSE. 


The policy insured furniture ‘‘ while contained in the brick building and 
additions occupied as storage warehouse, situate Nos. 149-151 Columbus 
Avenue.” 


Held, That a building in the rear of the premises so designated, fronting on 
another street and separated by three feet from one of the insured build- 
ings, but connected by an inclosed passageway and used in connection 
with the main building as a storage warehouse, was an addition within 
the policy. George Kitching vs. Germania Fire Ins. Co., 471. 


ADJUSTER. 


WAIVER OF APPRAISEMENT. 


Where in the course of an adjustment of a fire loss between the insured and 
the adjusters of several companies the agent of defendant company was 
not present when things were done by the adjusters which were held to 
be waivers of appraisement, but the defendant with knowledge of the 
negotiations afterwards accepted them, a finding that it had waived ap- 
praisement will not be disturbed. 

A written demand by a company for appraisement is not sufficient unless it 
afterwards takes steps to secure an appraisement, since the provision for 
an appraisement is in its interest. Where no such steps are taken it can- 
not object that the provision has not been complied with. 

Where the chief part of the goods were either totally destroyed or so badly 
damaged that no appraisement could furnish an estimate of the damage, 
an appraisement, though stipulated for in the policy, cannot be insisted on. 
Pennsylvania Fire Ins. Co. vs. T. § W. R. Carnahan, 753. 


See Proors or Loss 5; TrrzE 13. 
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1, 


It is not essential to the validity*of a policy of insurance, which was actually 
signed by the president and secretary of the company by which it pur- 
ported to have been issued, that the person who, in behalf of the com- 
pany, after the policy had been so signed and placed in his hands, filled 
blanks therein so as to make it a complete contract, and who then deliv- 
ered the same to the insured, should have been clothed with written au- 
thority either to fill such blanks or make the delivery. Smith vs. Farmers’ 
Mut. Ins. As8s’n, 67. 


2. AUTHORITY oF —CONSENT TO REMOVAL. k 


The laws of Michigan provide that any acknowledged person who shall in 
any manner aid in transacting the insurance business of a foreign com- 
pany shall be deemed an agent. An agent procured for a customer a 
policy from the agent of a foreign company, collected the premium, and 
delivered the policy. 

Held, That he was the agent of the company, and his verbal permission for 
the removal of the stock estopped the company from claiming that con- 
sent was not indorsed on the policy as it required; where the insured was 
ignorant that he was not the authorized agent. Pollock et al. vs. German 
Fire Ins. Co. of Pittsburg, 893. 

3. AUTHORITY OF SOLICITING. 


The representations of a soliciting agent, beyond the scope of his authority, 
can be set up in estoppel only as to existing conditions at the inception 
of the contract, not as to the future, except where they concern the aban- 
donment of an existing right. Therefore, where the insured, who could 
not read English, objected to accepting a policy which did not permit 
a change of use, and the agent claimed to have modified the policy by 
writing on the application on which it was based, the company is not 
estopped from setting up the prohibition. Cornelius vs. Farmers’ Ins. Co., 


372. 


AUTHORITY OF, 






























4, AvTHORITY TO CONTRACT. 





An insurance agent cannot contract for insurance so as to bind his company 
without real or apparent authority therefor. 

Such apparent authority must be based upon something tangible, such as the 
possession by the agent of blank policies signed by the officers of the 
company, or the declarations of the agent to the effect that he has such 
authority, coupled with the fact that such authority has been recognized 
by the company by issuing policies on such contracts, or by permitting the 
agent to so continue its business after it has notice of such representations. 

In such case, to constitute a compleéte oral contract, the minds of the insured 
and the insurer must come together in mutual agreement on every 
material point constituting a contract. Bell vs. Peabody Ins. Co., 627. 














5. Laiapitiry WHEN UNAUTHORIZED. 


Under Ky. St. § 633, which provides for the punishment of any person acting 
as the agent of an insurance company without first procuring a license 
from the insurance commissioner, and declaring that any person shall be 
deemed an agent who “solicits and receives application for insurance on 
behalf of any insurance company, or transmits for any person other than 
himself an application for insurance,” or ‘‘who shall, in any manner, 
directly or indirectly, aid or assist in transacting the insurance business 
of any insurance company,” one who, without license, solicits insurance 
at the request of an agent, even though without the knowledge of the 
principal, is guilty. Commonwealth vs. Gaither, 91. 














6. REcovERY BY IN CASE oF INSOLVENCY. 
The agent of a foreign company in Texas accepted the notes of insured to 
himself for the premiums, paying the latter in cash tothe company. The 
company was afterwards found to be insolvent. 
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Held, In a suit by the agent to recover on the notes, that the transaction was, 
in effect, a loan by him to the insured, and the failure of consideration by 
the company, though a ground for moving against it, did not make the 
notes to the agent void for want of consideration. 

Held, That where the company had complied with the law of the State the 
agent was not liable to refund a premium he had received, since such lia- 
bility under the statute only attaches in case of a company that has failed 
to comply. Hudson vs. Compere et al., 464. 


7. Watver or Premium Nore. 


Where a policy of insurance provided that it should become void, without 
notice to insured, upon his failure to pay at maturity any note given fora 
premium, and the company, upon failure of the insured to pay at matu- 
rity a note for one year’s premium, due five months after date, returned 
the note to the agent, the policy ceased without notice to the insured, 
and a renewal note accepted by the agent after his powers ceased, and 
when he had no authority to waive a forfeiture, was void for want of con- 
sideration, except to the extent of the premium due for the five months 
during which the policy remained in force. Park vs. Hilton, 70. 


See AccipenT 3; ALIENATION 3; APPLICATION 5, 7; ASSIGNMENT 2; CANCELLATION; 
Commission; INCUMBRANCE; INDUSTRIAL PoLicy 3; OTHER INSURANCE 2, 3; 
Premium 8; Premium Nore 3; Recewt; RevEase; Titwe 1, 4, 5, 13. 


ALIENATION. 


1. Consent oF Company—Ru1cGuHtT oF ACTION. 


A policy of insurance against fire declared that the transfer of the property 
insured, without the consent of the insurer, would avoid the policy. 
When the property covered by such a policy is transferred to a third 
party, with the consent of the insurer, a new contract arises between the 
insurer and the transferree of the property, in effect the same as the issu- 
ance of a new policy. 

When a policy of insurance is issued to A., loss, if any, payable to A., or B., 
as interest may appear, this is a contract to insure B. as well as A. to the 
full extent of his interest; and, if A. indorse on the policy a disclaimer of 
an interest in the property covered by the policy, B. is the only party in- 
sured under this contract, and may bring suit upon it in his own name 
and in his own right. 


An action brought by B., a Virginia corporation, under these circumstances, 
in the State court, against a corporation of another State, is removable 
into the Federal court, at the instance of the defendant corporation, not- 
withstanding that neither the defendant corporation nor the plaintiff 
corporation is a resident of South Carolina. Virginia-Carolina Chemical 
Co. vs. Sundry Ins. Cos., 785. 


2. In Case oF MORTGAGEE. 


The mortgage stipulated that the mortgagor would insure for the benefit of 
the mortgagee, and the policy insured the mortgagor, loss payable to 
mortgagee. The policy provided that it should be void in case of change 
in title, also, that in case of an interest in favor of a mortgagee the con- 
ditions should apply in such manner as was written on or attached tu the 
policy. The slip attached made no reference to forfeiture. The title to 
the property was transferred by the mortgagor. 


Held, That the slip recognizing the mortgagee as payee was virtually an ad- 
mission, when taken in connection with the other policy provisions, that 
he was the party insured, and was not affected by the act of the mortga- 
gor in transferring the property. Boyd vs. Thuringia Ins. Co. of Erfurt, 
Germany, 884. 


3. SaLE on ExecuTion—WaAIVER By AGENT. 


Policies in foreign companies insured a building in course of construction and 
the adjacent material for same, loss payable to mortgagee. They stipu- 
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lated that they should be void in case the property was sold without 
written consent. A creditor sold the building on execution. Afterwards 
the mortgagee foreclosed and through an agent of insured conveyed the 
property to her. The mortgagee subsequently released his interest in 
the mortgages and the insured mortgaged the property to another. The 
agent assented to these transactions in writing. Both after the sale on 
execution and the foreclosure sale the agent was requested to keep the 
policies in force and notify the companies. The agent was licensed by 
the insurance commissioner under a statute which provided that while it 
remained in force the company should be bound by the acts of the agent 
within his apparent authority. 

Held, That a sale on execution is not a sale so long as the period of redemp- 
tion has not expired. 

Held, That the subsequent complete alienation without consent was waived 
by the assent of the agent to the releases and subsequent mortgages 
where, as in this case, he was acting within the apparent scope of his 
authority for foreign companies. Stuart vs. Reliance Ins. Co.—Same vs. 
Delaware Ins. Co., 943. 

See TITLez. 


APPLICATION. 


1, Acts or MepicaL ExaMINER. 


The medical examiner is the agent of the company, and the insured 1s not re- 
sponsible for his not filling out the answers in the application as required 
by the latter, and the fact that such answers did not become a part of the 
application signed by insured, which was made a part of the policy, did 
not avoid the policy for want of consideration, where there was no evi- 
dence that they were false, and other parts of the application were not 
objected to. Nor can it be claimed that there was a contradiction of 
warranty, since there was no warranty of answers not written in. 
Leonard vs. New England Mut. Life Ins. Co., 824. 


2. ANSWERS AS TO INTEMPERANCE. 


The application contained the following questions and answers: ‘‘ What is 
your practice as regards the use of spirituous or malt liquors? State 
amount and kind consumed.” Answer, “None.” ‘‘ What has been your 
habit in this respect through life?” Answer, ‘‘ Temperate.” 

Held, That an instruction to the effect that both answers must be false in 
order to avoid the policy was error. So, also, was an instruction that in 
order to avoid, the insured must have been intemperate through his pre- 
vious life. 

Held, That an instruction that in order to find for the company the jury must 
find that if the facts had been known it would not have issued the policy, 
waserror. Des Moines Life Ass’n vs. Katie M. Owen, 183. 


3. ANSWERS AS WARRANTIES, 


The policy provided that it was issued in consideration of the statements and 
agreements in the application, and the application makes the applicant 
declare that he had read and understood his answers as given, and that 
they were made part of the application and he warranted them to be true. 

Held, That the answers were warranties, and if any part of them were untrue, 
whether material or not, and regardless of good faith, the policy was 
avoided. McClain vs. Provident Savings Life Assur. Soc., 438. 


4. EFrect oF WARRANTIES. 

The absolute literal truth of statements in the application may be made war- 
ranties, but courts are reluctant to so construe them if a rule less harsh 
will apply. Where the application provided that they were warranted 
to be full, true, and complete, and any concealment or fraudulent or un- 
true statement would work forfeiture, the warranty extended no farther 
than a voluntary fraud or concealment or uutruth. 
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A Federal court exercising concurrent jurisdiction with those of the State is 
equally bound by its statutes, its common law, and its declared public 
pqlicies. Conditions imposed by the State on the transaction of insurance 
are equally binding on the Federal court. 

The decisions of the State courts of Pennsylvania that the statute requiring 
misstatements to be material in order to affect the risk applies to foreign 
companies, are binding on Federal courts. 


The findings of a jury in this case that previous attacks of dyspepsia and in- 
digestion were not material and not fraudulently concealed, sustained. 
McClain vs. Provident Savings Life Assur. Soc., 1027. 


5. Fraup or AGENT. 


Where it was offered to show that insured was old and illiterate and truth- 
fully answered questions asked her, but did not know contents of the ap- 
plication, which was not read to her or signed by her, but filled through 
the fraud of the agent, a peremptory instruction for the defendant com- 
pany waserror. Lewis vs. Mutual Reserve Fund Life Ass’n, 81. 


6. HEMORRHAGE, 


Where the insured in his application warranted as full and true, among 
others, a statement that he had not had the disease of raising or spitting 
blood since childhood, whereas he had had a hemorrhage only a year pre- 
vious, alarming him, and for which he consulted a physician, a direction 


to find for the company was proper. Smith vs. Northwestern Mut. Life 
Ins. Co., 61. 


7. KNOWLEDGE By AGENT. 


The application which was filled by a soliciting agent and was a warranty, 
stated that no company had declined the risk. The statement was false. 
The policy provided that only the general agent who issued the policy 
had authority to act for the company regarding it, and that no conditions 
could be altered by any representative except in writing indorsed or 
attached to the policy. 


Held, That an instruction that knowledge of the facts by the solicitor was a 
waiver was erroneous. He had no authority to issue policies. Art- 
icle 3093 of the Revised Statutes of Texas which defines who are 
agents and fixes their liabilities does not give to solicitors the powers of 


general agents to waive warranties. Hartford Fire Ins. Co. vs, Walker, 
541, 


8. KNOWLEDGE oF MepIcAL ExAMINER—CANCELLATION, 


In his answers to questious in the application, which was a warranty, the in- 
sured concealed the fact that he had a serious disease of the throat for 
which he had consulted physicians and that he had applied for insurance 
in another company. 

Held, That the breach of warranty was not excused by knowledge of the 
facts by the medical examiner. 

Held, That he could not claim ignorance of the character of his answers 
when he had received a policy in which his misrepresentations were 
disclosed. 

Held, That where the suit was brought for cancellation of the policy within 
three months, on the ground of fraud, a provision making it incontestable 


after two years had no application. John Hancock Mutual Life Ins. Co. 
vs. M. B. Houpt, 865. 


9. Resectep Risk. 


The insured had previously applied for insurance to another company, and 
after the medical officer had completed his examination, except test of 
urine, refused to submit the latter for examination and was thereupon 
notified of his rejection by the company. 

Held, That a statement in the application that he had never previcusly made 
a proposal or application on which no policy had been issued was false, 
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and where the application was a warranty, avoided the policy. Security 
Mut. Life Ins. Co. vs. Webb et al., 613. 


10. STATEMENT AS TO OCCUPATION. 


The applicant, when asked his occupation, and if he had more than one to 
state it, answered, a musician ; whereas, he was also acigarmaker. Also, 
when asked whether insured in another company, answered, no; which 
was not true. 

Held, That the statements were both important in connection with the risk, 
and the falsity of the answers defeated the policy, where the party died 
of a disease which might have been promoted by his employment. Des 
Moines Life Ins. Co. vs. Annie Simnacker et al., 378. 


11. Srarure WHEN CoNSsTITUTIONAL. 


The statute of Ohio, providing that no answer to an interrogatory by an 
applicant for a policy shall bar right of recovery or be used in evidence 
unless it be proved that the answer is willfully false and fraudulent and 
material, of which fact the agent was ignorant, and that it was an in- 
ducement without which the policy would not have been issued, is not 
in violation of the Federal Constitution, in case of a foreign corporation. 
John Hancock Mut. Life Ins. Co. vs. William M. Warren, 623. 


See REPRESENTATION. 
APPRAISEMENT. 


1. In Cask oF SALVAGE. 


The policy provided for an appraisal of the amount of loss in case of dis- 
agreement with an option on the part of the company to take its pro rata 
of the salvage. No suit was to be maintained until compliance with the 
policy provisions. : 

Held, That an appraisal as stipulated was a condition precedent to a suit. 


Held, That a demand by several companies for a joint appraisal, where the 
policy conditions differ, is not within the policy provision requiring the 
selection of an appraiser by each, the company and assured, who are to 
choose an umpire in case of disagreement. 

Held, That the policy did not authorize a demand simply for appraisal of 
salvage. 

Where salvage is sold by insured with consent of joint adjusters representing 
all the companies, and enough remains unsold to allow the company to 
take its option of a pro rata share, the company cannot object to continu- 
ing the appraisement on this account. 

Where salvage is carried along with a new stock and sold as opportunity 
offers, it should be charged with its fair share of the expenses of the 
business, the amount of such charge being proper for the consideration 
of the jury. Palatine Ins. Co. vs. Morton-Scott-Robertson Co., 481. 


2. REVOCATION OF. 


A policy clause providing for the ascertainment of the amount of loss by 
appraisers is revocable, and where it was questionable whether the agree- 
ment for an appraisement, as signed by insured, contained‘the name of 
the company’s appraiser, and various hindrances delayed the appraise- 
ment, an action begun by insured was a revocation. Needy vs. German 
American Ins. Co., 462. 


See ApsusTER; ARBITRATION. 


ARBITRATION. 


1. AGREEMENT FOR. 


A policy provision that the loss should be submitted to appraisers whose 
award should be prima facie evidence of amount of loss, did not prevent 
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the parties from agreeing to an arbitration in which the award should be 
conclusive as to value and damage. Such agreement in the absence of 
fraud will be assumed to have been made with consent of insured. Noth- 
ing in the standard policy form of Michigan forbids such agreement, nor 
is it against public policy. 

In Michigan the law permitting a married woman to contract, permits her 
to contract for such arbitration. 


An award may be binding at common law, though not made in the manner 
prescribed by the statutes of that State. 


Such modified agreement for arbitration requires no new consideration. Mont- 
gomery vs. American Cent. Ins. Co., 122. 


2. EFFEcT oF. 


An arbitration and award following notice of loss under the circumstances in 
this case were as waiver of proofs. 


Where the arbitration was limited by the policy to determining the amount 
of loss it did not determine the liability. Smith vs. Herd et al., 393. 


3. LrM1raTION. 


A policy provision requiring arbitration prior to any action is not a condition 
precedent to an action in the absence of any request for arbitration. Fail- 
ure to so request is a waiver. 


The policy required suit to be brought within six months, exclusive of time 
consumed in arbitration. 

Held, That suit after six months is barred in the absence of a request to 
arbitrate. Garrettson ve. Merchants’ § Bankers’ Fire Ins. Co., 839. 


4. ReEQuISITES TO APPRAISEMENT. 


Where there has been an appraisal entered into by the parties which is claimed 
to be invalid on account of the incompetence and favoritism of the com- 
pany’s appraiser, a separate action or cause of action to set it aside is not 
necessary before an action to recover on the policy. 


Evidence attaching the appraisal was properly allowed to go to the jury. 


The agreement was to submit to competent and disinterested appraisers, who 
should estimate the loss, stating separately the sound value and damage. 


Held, That such value and damage should be determined on each separate 
article, not simply on the insured goods as a whole; otherwise the ap- 
praisers are not acting as such, but as arbitrators or judges, and a failure 
in this respect will defeat the appraisement. 


Where proofs of loss were accepted without objection, and an appraisement 
entered into, they cannot be afterwards objected to. Where no demand 
for an examination of insured was made the lack of such examination 
cannot be objected to. 

An attempted appraisement in which no effort is made such as would be 
necessary to get a knowledge of certain goods nearly or totally destroyed, 
while their valuation is assumed on the report, is not a valid appraise- 
ment, and the appraisers were not competent and disinterested within 
the meaning of the policy. Phenix Ins. Co. of Hartford vs. Charles Romeis, 
740. 


5. REVOCATION. 


A voluntary agreement was made to arbitrate prior to any disagreement, in 
which an umpire was to be chosen only in case of failure of arbitrators 
to agree. The policy stipulated for arbitration, but only in the event of 
disagreement, and for the selection of an umpire prior to the arbitration. 

Held, That the agreement, being independent of the policy, was revocable, 
and where it did not stipulate for a judgment to be entered on the award 
was not affected by the prohibition of such revocation in the Code of 
Iowa where judgment might be entered. 
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Held, That an action instituted against the company was a revocation where 
no very active effort to appraise the damages had been made, and the 
revocation was not waived by a mere subsequent attempt to arbitrate. 

Held, That an action having been brought which thus revoked the arbitra- 
tion, the plaintiff cannot avail himself of an alleged subsequent attempt to 
arbitrate to sustain a suit brought after expiration of period of limitation. 
Harrison vs. Hartford Fire Ins. Co., 253. 


6. WAIVER OF. 


Where arbitration is a condition precedent, an honest failure of the arbitra- 
tors to agree to an umpire, without fault of the parties, does not justify 
the insured in refusing further arbitration and bringing suit, and where 
there is evidence sufficient to show that the company was not responsible, 
it was not error to direct a verdict for the company. 


Where other companies were interested in the loss, and were separately de- 
manding arbitration, notices to insured by such companies are not admis- 
sible as evidence of a waiver of an appraisement by the defendant company 
in the absence of evidence of an agreement for a joint arbitration. West- 
enhaver et al. vs. German American Ins. Co., 314. 


7. WaAtver or Proors or Loss—STANDARD PoLricy. 


Under ordinary circumstances an appraisement is an admission of liability 
which is a waiver of proofs of loss. But this is not necessarily so. The 
objects are distinct. An appraisement aims to ascertain only the damages, 
and has no concern with the liability. Proofs of loss aim to fix the ques- 
tion of liability to which the appraisement will apply. 

Where a standard policy provides that an appraisement shall not waive any 
of its provisions, and the same provision is inserted in the agreement for 
appraisement, and nothing is done by the company to mislead the insured, 
who has abundant time to furnish proofs after the appraisement, the 
failure to furnish such proofs within the stipulated time will defeat 
recovery. ‘The standard policy when required by the State has a statu- 
tory force and its conditions cannot be altered. John M. Fournier vs. Ger- 
man American Ins. Co., 715. 


8. Wuen Awarp Is Vor, 


The withcrawal of an arbitrator before an appraisal is complete vitiates an 
award. 


Notice by the insured before an award has been made of a refusal to proceed 
vitiates the award. 

The New Hampshire standard policy, providing that either party may compel 
an arbitration, must be construed in subordination to the statute which 
permits a suit by insured if not satistied with the adjustment made by the 
insurer, and such arbitration is not a condition precedent to the suit, nor 
is such action limited to the recovery of the amount fixed by arbitration. 

Where such policy provides that payment must be made within 60 days, ac- 
tion may be brought within 15 days after notice of failure of insurer to 
adjust the loss, where the statute so provides. Franklin et al. vs. Insur- 
ance Companies, 73-74. 


9. WueEn Vor. 


When an umpire or arbitrator exceeds his authority, the effect of his act is 
the same, whether it Was done consciously or by mistake, as in either 
case his award is void. Providence- Washington Ins. Co. et al. vs. Board of 
Education of Morganstown School Dist., 577. 


See ApPRAISEMENT; Torat Loss 1. 


ASSESSMENT. 


NONPAYMENT OF. 


A live-stock policy provided that failure to pay an assessment within a 
specified time rendered the policy void, and neither its subsequent pay- 
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ment nor the company’s receipt would reinstate the policy without 
written consent of the company to its restoration. 


Held, That such payment would not restore a policy in default, and the 
policyholder could not be treated as a member liable to be assessed by 
the company’s receiver. Stockley vs. Benedict et al., 414. 


See BENEVOLENT Socrety 3; Mutuat Company. 


ASSESSMENT COMPANY. 


1. AUTHORITY AS TO ASSESSMENTS AND RESERVES. 


A life company which is restricted to business on the assessment plan may 
legally issue a policy which provides for fixed premiums or such multiple 
of them as the directors may determine, or that any excess above what is 
needed for claims, etc., shall be placed in an emergency fund to be applied 
either to the surrender value or extending the obligation of the company 
to the payment of death claims, according to the share contributed by 
the member. 


In the case of such company where the directors are authorized by the con- 
stitution to fix the amount of assessment needed for claims and apportion 
it among the members, a memorandum of rates on the back of a policy, 
purporting to be the basis of assessment according to age, is a mere basis 
for apportionment as between the members, not a limitation of the amount 
to be assessed. In case of doubt as to the construction the acquiescence 
of the policyholders in assessments in excess of such rates is a construc- 
tion by the parties. 


A provision in the constitution that the reserve fund may be applied to cer- 
tain purposes is simply permission, and does not prevent the directors 
from using their discretion in applying it to other purposes where another 
provision in the constitution gives such authority. 


A constitutional provision requiring a periodic apportionment of the reserve 
fund and bonds issued to each member for his proportion which could be 
afterwards used in payment of assessments, and that at such apportion- 
ment the rate of assessment might be changed to correspond to the actual 
mortality, does not prevent the directors, under other constitutional pro- 
visions, to fix the amount of assessment at such sum as is needed to pay 
actual losses. 


Where a policyholder had paid over seventy assessments the fact that five of 
them were paid a day or two after they were due and a receipt, except in 
one instance, given conditional on health, was not a waiver of a right to 
forfeit for nonpayment of an assessment when due. Haydel vs. Mutual 
Reserve Fund Life Ass’n, 289. 


2. MEMBERSHIP IN. 


The statute of Kentucky provides that every person insured in an assessment 
company, who signs the required application, shall become a member. 


Held, That one signing an application does not become a member until actu- 
ally insured, and a company was not liable, on a policy issued in accord- 
ance with an application, but not delivered by the agent, and on which 
no premium had been paid, in case of the destruction of the property by 
fire, in the absence of an agreement that it should take effect from the 
signing of the application. While the premiam was unpaid and the pol- 
igy not delivered the contract was incomplete. Bluegrass Ins. Co. vs. 
Cobb, 370. 


See Surcrpe 1, 4, 


ASSIGNMENT. 


1. CHANGE OF BENEFICIARY. 


The policy provided that the beneficiary might be changed at the written 
request of the insured with the company’s consent. The insured, with 
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the consent of the company, executed an assignment of all interest and 
benefits in the policy to another party. 


Held, That this was a change of beneficiary within the meaning of the policy. 
Atlantic Mut. Life Ins. Co. vs. Gannon et al., 1025. 


2. ConsENT By AGENT. 


The insured property was sold and the policy was indorsed by the seller, that 
his interest as owner was thereby assigned to the purchaser subject to the 
consent of the insurer. ‘The agent to whom the policy was brought for 
the consent, instead of filling out the blank on the policy for consent to 
the assignment, attached a slip stating that the loss was payable to the 
purchaser as his interest might appear. 


Held, That this was consent to the assignment. ‘The fault, if any, in the form 
was that of the agent. Queen Ins. Co. of America vs. Block et al., 361. 


See Mortaacee 1; TittzE 1. 
BENEFICIARY. See Inpusrriat Pottcy 1, 2. 
BENEVOLENT SOCIETY. 


1. Deata THrovueH Act or BENEFICIARY. 


Where the beneficiary under the certificate of a benevolent society feloniously 
caused the death of the insured she forfeits all rights in the certificate, 
and no recovery can be had by her prospective heirs or her assignee. 
But the liability of the society is not thereby terminated. The benefit 
reverts to the estate of the insured as though no beneficiary had been 
designated. Schmidt vs. Northern Life Ass’n, 261. 


2. PayMENT orf Duss To SECRETARY. 


The failure of the secretary of a subordinate branch of a benevolent society 
‘to transmit the dues of a member within the time required by the laws 
of the order will not be a ground for forfeiture. The secretary is the 
agent of the order where the member is required to pay the dues to him, 
and makes the local branch responsible for such dues, though the laws 
of the order provide that he shall be deemed the agent of the member 
and not of the order. Supreme Lodge Knights of Pythias vs. Josephine R. 
Withers, 30. 


3. WArvER OF DELINQUENCIES, 


The constitution and laws of a fraternal benefit association provided that 
membership certificates should become absolutely void upon the failure 
to pay assessments when due, without regard to notice of delinquency, 
and that such member should stand suspended until reinstated by pay- 
ment and furnishing of health certiticate. Held, The receipt of the 
payments in default, upon the condition that the money is held subject 
to the reinstatement of the member, the failure of the member to furnish 
the health certificate, and the subsequent return of the money, show 
conclusively that the association did not waive the delinquencies. 

Held, The fact that the clerk sent out a notice of a current assessment did 
not waive prior delinquencies of the member, or recognize him as a 
member in good standing. Bowlin vs. Sovereign Camp of Woodmen of the 
World, 419. 


BENZINE. See Risx 1. 
BOOKS OF ACCOUNT. See Proors or Loss 4. 


BUILDING LAW. See RErLaAcEMENT. 
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CANCELLATION. 


AUTHORITY OF AGENT. 


The manager of insured applied to the agent of the H. company for insurance, 
and he procured a policy in the P. company through its agent. After the 
death of insured the latter agent informed the agent of the H. company 
that he desired to cancel, and the latter accepted the notice and issued a 
policy in the H. company which he sent to the manager. After the firea 
few days later the latter sent it to the administrator who still retained 
the original policy and had no knowledge of the transaction. 


Held, That the agent of the H. company had no authority to accept the 
notice of cancellation and substitute other insurance, and the P. company 
was liable. Martin vs. Palatine Ins. Co., 928. 


See APPLICATION 8; OTHER INSURANCE 1. 
CARGO. See Premium 9. 
CASH VALUE. See Measure or Damaces 1. 
CHURCH. See Vacant 2. 
COMBINATIONS. See Sratute 1. 


COMMISSION. 


Or AcEnt, How Computep—AvTHORITY OF MANAGER. 


An answer in equity in a corporation, sworn to by an officer on personal 
knowledge, is entitled to the benefit of the equity rule that a responsive 


answer is evidence only to be overcome bythe testimony of two witnesses, 
or one with corroborative circumstances, 

The manager of an insurance company was employed on the basis of a per- 
centage of gross premiums received, less expenses. The gross premiums 
on home business were received in cash, but on those outside the agents 
deducted their commissions. Query: Whether the term ‘‘ received” did 
not restrict gross premiums to those received less commissions. 

Held, That money spent in a settlement with an agent who retained premi- 
ums as an offset to claims for damages for terminatiou of agency, was 
chargeable to expenses. 

Held, That where the maiager had charge of the books, items entered as ex- 
penses were prima facie such. 

The manager was subject to the control of the president and directors. Dif- 
ferences of opinion arose between him and the president, and the accident 
of a vacancy in the directors enabled him to keep the board deadlocked 
and thus perpetuate his control. 

Held, That though he held some stock, his action was a gross violation of his 
duty as an employee. Kane vs. Schuylkill Fire Ins. Co., 695. 


CONTRACT. 


1. CONSTRUCTION OF RIDER. 

A marine policy form, which provided that the goods should be safely landed 
at , and on which was a stamped provision that the special condi- 
tions were set forth in a rider which should supersede the written provi- 
sions, stated in the rider that the insurance was upon oil in tank cars in 
transit. 

Held, That the printed portion applying to a marine policy was not a part of 
the contract. 

Held, That when the car was placed on a side track belonging to the insured, 
beside his warehouse, it was no longer in transit. Crew-Levick Co. vs. 
British & Foreign Marine Ins. Co., 209, 
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2. Parot EvipENce, 


When parties have made a written agreement, the writing is regarded as the 
exclusive evidence of the contract, and all oral negotiations and stipu- 
lations preceding or accompanying the execution of the written agree- 
ment are merged in it, and are not admissible in evidence. Providence- 
Washington Ins. Co. et al. vs. Board of Education of Morganstown School 
Dist., 577. 


3. SEaworTHY—AFTER Loss. 


The company agreed by telegraph to insure a vessel if the inspector employed 
by them and other companies said that the vessel was seaworthy. The 
inspector had on their previous inquiry reported the vessel to be in need 
of repairs and the applicant had promised to make them after seeing the 
inspector. No further communication between the applicant and inspec- 
tor took place. 

Held, That there was no binding contract of insurance. 

Held, That an agent could not waive compliance with the agreement by in- 
— insured that the vessel was bound in the company after the 
vessel had been lost. Gauntlett et al. vs. Sea Ins. Co. et al., 986. 


See Minor. 


CREDIT INSURANCE. 


Wuart Is Wrirur Potrtcy. 


The policy of a credit insurance company insured against loss on sales sus- 
tained through the imsolvency of debtors who have assigned for the 
benefit of creditors, whether under a State statute or common law, or 
for the benefit of one creditor or for all. 

Held, That a conveyance of all his property by the debtor to secure his debts 
and its delivery, where he at once ceases business, is within the policy. 

The policy limited liability to cases where an execution on a judgment had been 
returned unsatisfied for merchandise sold during the term of the policy. 

Held, That a delay of the return until three days after the expiration of the 
policy would not of itself defeat the claim. People vs. Mercantile Credit 
Guarantee Co. of N. Y., 642. 


CREDITOR. See InsuraBizE INTEREST 1. 
CRIME. See Liasiity; SvicrE 7. 
DEATH. See Tite 2, 
DELIVERY. See Parou Conrract 1. 


DEPOSIT. 


PREFERENCE IN CASE OF, 


The agent of a foreign company as a condition of accepting the agency 
stipulated that 60 per cent of the premiums received by him should be 
deposited by him in trust for the benefit of persons insuring through his 
office. 

Held, That the agreement was valid, and the policyholders thus protected 
are entitled to its application in payment of losses in preference to 
other policyholders. The fact that the company placed the fund beyond 
its control is a complete answer to an attaching creditor. The fact that 
the company was not authorized to do business in the State cannot be set 
up by parties not within the scope of the agreement. Babcock Printing 
Press Mfg. Co. vs. Ranous et al., 164. 
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DESCRIPTION. 


1. Dwettine. 


The policy insured a farm building applied for and described as a barn occu- 
pied by a tenant, together with a wagon house, and hay, grain, and other 
items in the barn. These items were contained in a series of buildings 
connected together. On the opposite side of the road was another build- 
ing belonging to insured, used as a dwelling, which was burned. The 
dwelling, it was claimed, had formerly been used as a granary and was 
the one intended to be insured, and was understood by insured to be 
covered by the policy which she had read. A former policy in another 
company, which was sent by insured to the company for information, 
showed that the burned building had previously been described as a 
dwelling. : 

Held, That this policy should have been admitted to show that the insured 
could not have supposed that the description applied to the dwelling. 
Saunders vs. Agricultural Ins. Co. of Watertown, 673. 


2. Farm Buiipincs— Mutua Company. 


The policy of a town mutual company insured dwelling, stables, etc., and 
among other things hay and grain. The application which was a part of 
the policy described the location of the buildings to be insured on a 
farm occupied by insured. Afterwards he rented another farm a mile 
away. The statute forbids such companies from insuring farm products 
other than such as are on the premises. 

Held, That the premises were limited to those in contemplation of the parties 
when insuring, and hay and grain on the rented farm were not covered. 
Brandt vs. Berlin Farmers’ Mut. F. §& B. V. Co., 274. 


See Live Stock. 
DIVIDEND. See Tontine. 
DIVIDENDS. See Premium Note 1. 


DRAFT. See Payment 1. 


EMPLOYER®S’ LIABILITY. 


ILLEGAL EMPLOYMENT. 


An employers’ liability policy provided that ‘‘if any child is illegally em- 
ployed on the work of the insured, the company will not be liable for 
any injuries which may be thereby sustained or occasioned.” 

Held, That the exemption was not restricted to injuries which might be 
chargeable to illegal employment as the direct and immediate cause, but 
exempted from liability for injuries from any cause resulting to a child 
which was employed in violation of a statute forbidding the employment 
of a child under the age of 12 years. Goodwillie et al. vs. London Guarantee 
§ Accident Co., 147. 


EVIDENCE. See Accipent 1, 2; Parot Contract 2; Paront EvipENCE; PLEAD- 
ING; Practice; SuicrpeE ], 2, 3. 


EXPLOSION, 


. In Case or Fire. 


The policy provided that it should not be liable for explosion unless fire en- 
sues and then only for the damage from fire, also that if the building or 
part thereof fall. except as the result of fire, all insurance on the building 
or contents should cease. A mill separated by a blacksmith’s shop from 
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the insured building was instantly destroyed by an explosion which also 
destroyed the shop, and a few minutes later a corner of the building fell. 
The resulting fire spread in a few minutes from the mill and shop to the 
building. 

Held, That the policy was liable. Leonard vs. Orient Ins. Co., 980. 


FORECLOSURE. See Trrtz 3. 
FOREIGN COMPANY. See Acenr 6; DEposit. 
FOUNDATIONS. See Tora Loss 1. 
FRAUD. See InconrestasBieE Poricy ; SurcivE 5. 


GARNISHMENT. See Limitation 2. 


HAIL. 


EVIDENCE OF DAMAGE, 


The policy insured growing crops against hail, and provided that the damage 
was to be determined by the average of similar crops in the immediate 
neighborhood. 

Held, That evidence of the amount of Joss is admissible in the absence of any 
demand for arbitration under a by-law providing that in case of dis- 
agreement it should be determined by such arbitration. 


Held, That evidence as to the average yield of crops in the neighborhood by 
one who only knew what he had been told by farmers, was inadmissible. 

Held, That as more was needed to prepare a growing crop for market than 
mere threshing or marketing, a charge that the value of the grain was 
its market value less the expense of these was erroneous. 

Held, That such instruction was erroneous where there was no evidence of 
the cost of marketing. Deficiency in proofs of loss which failed to show 
the quantity of grain saved was not fatal since it could be cured by evi- 
dence if sufficient to establish a claim fordamages. MclIlrath vs. Farmers’ 
Mut. Hail Ins. Ass’n of Iowa, 728. 


INCONTESTABLE POLICY. 


FRavup. 


A policy clause providing that it shall be incontestable after two years does 
not permit the company, after the expiration of that time, to plead fraud- 
ulent answers in the application as a bar to recovery, on the ground that 
the clause in such case is void as condoning fraud and against public pol- 
icy. It merely fixes a limit on the time for establishing fraud. Murray 
vs, State Mut. Life Ins. Co., 807. 


See Surcipe 5, 8. 
INCUMBRANCE. 


KNOWLEDGE OF AGENT— REDUCTION OF—LIMITATION. 


Plaintiff made two written applications, one for insurance on a barn and per- 
sonalty, the other on house and personalty, stating an incumbrance of 
$2,000 on the property, and two policies were issued. The policies were 
afterwards canceled as to the realty by striking it out, and a single pol- 
icy was issued covering such realty. 


Held, The policy was issued on the original applications. 


Held, That where the agent knew that the incumbrances were $2,600, but 
that insured had arranged to reduce them to $2,000, the amount stated in 
the application will not avoid the policy. 


VoL. XXX.—68, 
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Where a part of a subsequent mortgage was paid off before the loss, the prop- 
erty will not be deemed to be incumbered within the policy for more than 
the net amount at time of loss. 


Where the limitation expired on Sunday, proofs of loss mailed on Saturday 
and received on Monday were in time under the Code of Iowa providing 
for extension of time in case the last day is Sunday. McKibban vs. Des 
Moines Ins. Uo., 835. 


See MorrGaGE. 


INDIVIDUAL UNDERWRITER. 


Ponicy Voip. 


An act of Pennsylvania makes it unlawful for any person, partnership, or 
association, without corporate authority expressly conferred, to issue a 
fire insurance policy, and declares every such policy void. Anindividual 
defendant, together with other individuals and firms, issued such a policy. 

Held, That defendant was not estopped by receipt of premium to deny lia- 
bility. The statute must be literally construed. The contract was void 
in itsinception. Weed et al. vs. Cuming, 557. 


INDUSTRIAL POLICY. 


1. BENEFICIARY. 


The application for an industrial policy contained a question as to name of 
person to whom benefit was to be paid, and was answered by filling in 
the name of a beneficiary. The policy which made the application a 
part of it provided that payment to any person satisfying the company 
that he or she was the beneficiary or executor or administrator or husband 
or wife or blood relative should be conclusive evidence of payment to the 
party entitled to the same. 


Held, That the company had no right to pay to another party than the bene- 
ficiary named. McNally vs. Metropolitan Life Ins. Co., 690. 


2. CHANGE OF BENEFICIARY. 


An industrial policy provided that its production by the company and a 
receipt signed by any party showing to the satisfaction of the company 
that he or she was executor, administrator, husband, wife, or blood 
relative or lawful beneficiary of the’insured should be conclusive evi- 
dence of payment to the party entitled thereto. 


Heid, That this provision did not obligate the company to change a bene- 
ficiary already designated, at the request of the insured. 


An assignment of such a policy by insured for a valuable consideration which 
was performed will not be set aside by the court in favor of a written 
notice from insured to the company to substitute another beneficiary. 
Malburg vs. Metropolitan Life Ins. Co. et al., 938. 


3. REPRESENTATIONS OF AGENT. 


The application for an industrial policy stipulated that no obligation existed 
on account of it, though the premium was paid, unless a policy was 
issued. The premium was paid and a receipt was given by the agent 
containing a similar provision and requesting the applicant to notify the 
company if the money was not returned or a policy received, The agent 
represented that the insurance began at once. No policy was ever issued. 

Held, That the representations of the agent did not constitute an oral con- 
tract. The written contract controlled, and the insured was at fault in 
not reading the instruments. The premium was paid on the written 
contract, and there was no consideration for an oral agreement. 

Held, That it was not error to permit the plaintiff to testify to the conver- 
sation between insured and plaintiff, which she heard. The company did 
not sustain its liability through the insured, but through its contract; 
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therefore, the testimony could not be excluded under a statute forbidding 
it in such case. Chamberlain vs. Prudential Ins. Co. of America, 427. 


4. Trrie To Insurance Money. 


Where an industrial policy authorized payment to any relative or any person 
equitably entitled to it by having incurred expenses on behalf of insured, 
a son, who is not named as beneticiary, but who has paid the premiums, 
cannot enforce payment of the sum due under it. The premiums are, in 
legal contemplation, paid by insured. Payment can only be enforced by 
executor of insured with whom contract was made. Lewis vs. Metropoli- 
tan Life Ins. Co., 556, 


INSANITY. See Surcrvs 5, 7, 8. 


INSOLVENCY. See AceEnt 6. 


INSURABLE INTEREST. 


1. Or SisteER—CREDITOR. 


An unmarried man lived with his widowed sister and her children, and sup- 
ported them with his wages, «nd insured his life for her benefit, paying 
$290 for premiums in six years. The statutes of Missouri provide that an 
unmarried woman may insure the life of her brother; also that certain 
property of the head of a family, and his wages, shall be exempt from 
garnishment under certain conditions. 

Held, That a creditor of the brother had no claims on the policy. He was 
the head of the family; his sister had an insurable interest in his life. He 
was entitled to spend more on the support of the family than his own 
support would have cost, and he was entitled to invest his wages and $300 
in addition each year in the purchase of the life insurance. Sternberg vs. 
Levy, 506. 


2. OF Son. 


The poor law of Pennsylvania makes the parents and children of every poor 
person liable to the district for their support. An adult son with a home 
and family was not supported by nor did he support his father, and no 
relations of debtor or creditor existed. 

Held, That the mere relationship did not give the son an insurable interest 
which would support an insurance on the life of the father. 

Held, That he has no such interest by virtue of the poor law except for the 
purpose of reimbursing himself for payments made or to be made, or to 
protect himself against loss of the father’s support, where there is reason- 
able expectation of the father’s ability to support him. Life Ins. Clearing 
Co. vs. O’ Neill, 603. 


INTEMPERANCE. 


REcovERY IN CasE OF. 


The policy provided that if the insured became intemperate in the use of 
liquor the company might cancel at its option, and the reserve value only 
be paid to the owner ; also, in case of death through violation of this con- 
dition, or of another that he should not keep a liquor saloon, only the 
reserve value should be paid. 


Held, That where the insured died of consumption, and had been intemperate 
up to six months before, but was not so at the time of death, recovery 
was not limited to the reserve value, nor was it so limited by the fact 
that he had kept a saloon up to about six months before, and owned a 
half interest at the time of death. Union Cent. Life Ins. Co. vs. Hughes’ 
Adm’r, 423. 


See APPLICATION 2. 
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IRON SAFE. 


1. Cxause ConstTRUED, 


The policy contained the iron-safe clause, in which the insured agreed to keep 
a set of books showing a complete record of business transacted includ- 
ing all purchases and sales, etc. 


Held, That this did not require, in a limited business, such books as an expert 
bookkeeper would keep in a large business house. It was sufficient if the 
books were such as would fairly show to a man of ordinary intelligence, 
all purchases and sales both for cash and credit. 

The policy provided that the books must be kept in a fireproof safe or some 
secure place not exposed to a fire that would destroy the place of business. 

Held, That it was sufficient if the safe was such as was commonly used, and 
sufticient for the purpose in the judgment of prudent men in the place 
where kept. It need not necessarily be absolutely proof against any fire 
that should occur. 

Held, That if the insured had reason to apprehend as prudent men that the 
books would be safer if removed from the safe to another place in view 
of an approaching fire, they would be justified in so doing, and if lost in 
such removal, without fault of the insured, the policy is not defeated. 
Liverpool § London & Globe Ins. Co. vs. T. K. Kearney & J. W. Wyse, 248. 


2. ViI0LATION oF CLAUSE. 


The policy required an itemized inventory to be kept in a fireproof safe. 
Through the negligence of an employee it was not returned to the safe 
and was destroyed. 


Held, That a substantial compliance was necessary, even though the inventory 
through rapid changes of stock would not show the value at time of loss, 
where in its absence the company could not determine the correctness of 
the valuation placed on the stock when it was taken. 


Held, That insured was responsible for the negligence of theemployee. West» 
ern Assur. Co. vs. Kemendo, 402. 
JURISDICTION. See Apprication 4. 
KEEPING OR STORING. See Risx 1. 


LEX LOCI. 


Or ConTRACT, 


Where the application for insurance in a company of another State was made 
in Iowa by a resident, and the medical examination was held, the pre- 
mium paid, and the policy delivered there, it was an Iowa contract, 
governed by the laws of that State. Kelley vs. Mutual Life Ins. Co. of N. 
Y., 904. 


See Premivm 5. 


LIABILITY. 


In CasE OF CRIME BY INSURED. 


The policy provided that if the insured died within three years on account 
of his own criminal act, the company would be liable only for the premi- 
ums paid, The insured was killed while attempting to escape from an 
ofticer who had arrested him for highway robbery. The company pleaded 
these facts and a tender of the premiums, and the court below found that 
death resulted from his own criminal act. 

Held, That the finding of fact was conclusive. 


Held, That the company, after pleading the tender, could not set up that the 
policy was void for misrepresentations. 
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Held, That a claim for interest could not, for the first time, be set up in the 
Appellate Court. Haley vs. Prudential Ins. Co., 469. 


LIFE TENANT. See Titte 6. 


LIMITATION. 


1. Estoppet. 


The provision in the Minnesota standard policy that no suit to recover for loss 
under the policy shall be sustained unless commenced within two years 
from the time the loss occurred as the Jimitation applies to and runs from 
the time of the fire or actual destruction of the property, and not from the 
time when the cause of action accrues,—sixty days after the loss statement 
is rendered by the insured. 

Held, That under the evidence the defendant had not misled the plaintiff as 
to the actual time when the fire occurred, and it is not, for that reason, 
estopped from claiming that the limitation period had actually run. 
Rottier vs. German Ins. Co. of Freeport, 931. 


2. GARNISHMENT. 


A limitation clause fixing the time within which suit may be brought at less 
than the statute of limitations is valid. 

An action on a debt begun after the period had expired, but immediately 
after a prior action by a garnishor had been dismissed where the gar- 
nishee denied the debt, is barred. The new action cannot be regarded 
as @ continuation of the old in the absence of evidence that the cause 
of:action was the same. Smith vs. Herd et al., 393. 


See ARBITRATION 3; INCUMBRANCE. 


LIVE STOCK. 


Risk ConsTRUED. a 


A policy insured live stock ‘‘against lightning any where in Kent, Allegan, and 
Ottawa Counties. Situated in Allegan County, Michigan, on section 5, 
in the township of Heath.” 

Held, That the live stock were covered while anywhere in the three counties, 
and not simply on the farm designated ; and where a barn in which horses 
had been placed overnight by the owner, who was driving away from 
home, was struck by lightning and was burned, their destruction through 
the fire was a loss by lightning within the policy. Hapeman vs. Citizens’ 
Mut. Fire Ins. Co., 452. 


LOAN. 


Premiums WHEN Nor Usvriovs. 


Where an applicant for a loan of money from a life insurance company obtains 
the same upon a lawful rate of interest, giving a real-estate mortgage as 
security, and also procures the issue by the company ofan insurance policy 
to one in whose life he has no insurable interest, and its assignment to 
the company as collateral security upon the loan, and signs premium notes 
with the insured in order to give value to the policy as collateral, such 
policy being upon the usual terms and conditions, the premiums paid and 
agreed to be paid thereon will not be regarded as additional interest for 
the loan, and usurious. Union Cent. Life Ins. Co. vs. Hilliard et al., 333. 


LOCAL BOARD. See Vacant 1. 
LOSS. See Torat Loss. 


MANAGER. See Commission, 
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MARINE POLICY. 


INDORSEMENT OF RISKS. 


An open marine policy, under which insured had been accustomed to cover 
dental goods which he exported, had been in force for thirty years 
through successive renewals without alteration. It did not cover all 
shipments made, but provided that no risk attached until the amount 
and description of the same was approved and indorsed on the policy by 
the insurer, and that at the same time the premium should be agreed on. 
At tirst the policy was pasted on the front of the current pass book in 
which was written an agreement that indorsements on the book were to 
be deemed indorsements on the policy. Afterwards for convenience of 
the parties the policy was left attached to an old pass book, and the in- 
dorsements were simply entered in new pass books issued from time to 
time. Slips were also furnished by the company which the insured filled 
after learning the vessel on which the shipment had been made and sent 
to the company in batches often after the vessel had been for some time 
at sea and sometimes after its arrival abroad, and in one or two instances 
in this latter case premium had been refused by the company. No risk 
had previously been rejected on account of objection to it. Premiums 
were not fixed at each shipment, but determined by a schedule of rates 
furnished from time to time by the company. 


Held, That there was nothing in the course of dealing which waived the 
policy provision requiring approval or which bound the company to ap- 
prove a risk after its loss was reported where there was no evidence of 
such previous approval. 

The act of a clerk of the company who received the slips in filling in the 
premium and checking for entry as a matter of routine, was not an ac- 
ceptance where he had no authority to accept or enter risks where losses 
had actually occurred, and the insured was promptly notified of rejection. 
Delaware Ins. Co. vs. 8S. S. White Dental Mfg. Co., 961. 


MEASURE OF DAMAGES. 


. 1. CasH Vauur. 


The purpose of a clause in an insurance policy that ‘‘the company shall not 
be liable beyond the actual cash value of the property at the time the 
loss or damage occurs” is to prevent a recovery of damages beyond the 
prescribed limitation. It does not limit the right of the plaintiff to prove 
and recover damages in an amount less than the actual cash value of the 
goods destroyed or injured; and, while actual cash value at date of loss 
is the limit of recovery, it is not one of the constituent elements of a 
cause of action on the policy, and need not be alleged in the complaint. 
Osborne vs. Phenix Ins. Co., 811. 


2. PRorits. 


Where a policy on a stock of goods provided that the company should not be 
liable beyond the actual cash value of the property at the time of loss, 
and its liability should in no event exceed what it would cost to replace 
the goods, in estimating the loss nothing can be added to the cash value 
on account of estimated profits. Insurance Companies vs. Heflin, 326. 


See Tire 6; Torat Loss 2, 
MECHANIC’S LIEN. See Trrte 3. 
MEDICAL EXAMINER. See Apptication 1, 8. 


MINOR. 


Contract WHEN VALID. 


A policy of life insurance issued on the life of a minor, payable to him if liv- 
ing at maturity, and to his executors, administrators, or assigns in case of 
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death before maturity, is not absolutely void; nor are notes given by him 
for premiums void, although the insured has power to elect to avoid both 
on arriving at majority ; nor is his written assignment of such policy dur- 
ing minority necessarily void. 

The obligation on the part of the company to pay the amount of the policy on 
the happening of the event contemplated furnishes a sufficient considera- 
tion to support the promise to pay premiums, whether such promise is made 
by the insured alone or by another jointly with him. And such insurance 
contract is not invalid as a wagering contract, though it is induced by 
one who has no insurable interest in the life of the insured, and who joins 
in a promise, evidenced by promissory notes, to pay premiums. nion 
Cent. Life Ins. Co. vs. Hilliard et al., 333. 


MORTGAGE. See Incumprance; SEPARABLE Contract; TITLE 13, 


MORTGAGEE. 
1. ASSIGNMENT TO. 


The policy provided that it should be void if assigned without consent of the 
company. 

Held, That the provision did not apply to the assignment of his interest by 
a mortgagee to whom it was payable. The provision refers to the parties 
insured. 

Where the policy provides that if payable to a mortgagee no act of any party 
but the mortgagee or his agent or party claiming under him shall affect 
his right of recovery, the right of his assignee to recover is not affected 
by a transfer of interest by a part owner of the property. Whiting vs. 
Burkhardt et al., 666. 


2. Recovery By INsuRED UNDER THREE-QUARTER CLAUSE. 


A policy, loss payable to mortgagee as interest may appear, and balance to 
insured, can be sued on to recover such balance by insured after payment 
of mortgagee. 

A representation by the company that it will pay and a request not to sue, 
waive the limitation clause. 

Under the Mississippi Act of 1894 a foreign company cannot deny that the 
insurance was calculated on the value of the property, nor that the 
amount of the policy was three-fourths such valuation. Scottish Union & 
National Ins. Co. vs. Enslie, 181. 


38. Recovery By OWNER. 


Where an owner of property which was destroyed by fire had taken out a 
number of insurance policies on the same, each of which contained a 
‘‘mortgage clause,” making the insurance payable to a mortgagee of the 
property, and the full value of the property destroyed was paid to such 
mortgagee by some of the insurance companies, such owner thereafter 
had no right of action against another insurance company, even if before 
such settlement of the loss it may have been liable to him upon its policy. 

Ifa plaintiff has himself no legal right to bring a particular action, he can- 
not sustain the same by amending his petition so as to sue for the use of 
another party. Norwich Union Fire Ins. Soc. vs. Wellhouse, 999. 


See ALIENATION 2; RENEWAL. 


MURDER. 


Avorps Poticy. 


The insured was convicted of murder and executed. The policy contained no 
provision against crime. 

Held, That on grounds of public policy no recovery can be had in such case, 
even if there were an express stipulation permitting it in the policy. The 
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case is not helped by an allegation that the insured was innocent, where 
guilt was established by a competent court. The question cannot be re- 
tried in such a suit. Burt et al. vs. Union Cent. Life Ins. Co., 385. 


MUTUAL COMPANY. 
ILLEGAL ASSESSMENT. 


A mere general consent of a member that the constitution and by-laws of a 
mutual association may be changed does not authorize such changes as 
may destroy vested rights under an insurance contract by exacting an 
assessment in excess of that authorized by the contract. 


It is not necessary in case of such violation of contract to resort to mandamus 
for reinstatement. The most practical remedy is a recovery of premiums 
paid with interest. Strauss vs. Mutual Reserve Fund Life Ase’n, 818. 


See Description 2, 
NEGLIGENCE. See Suprocation, 


NOTICE. 
WHEN SvuFFICIENT. 


A notice of loss which complies with the requirements of the statute is suffi- 
cient, though it does not contain all that is called for by the policy. 
Westenhaver et al. vs. German American Ins. Co., 314. 


See AccipENT 6; Proors or Loss; Practice; Premium 5. 


OCCUPATION. See Accrpent 3; Appuicarion 10. 


OPEN POLICY. See Marine Poticy. 


OTHER INSURANCE. 
1. ConcuRRENCY OF—CANCELLATION. 


In a policy of fire insurance, covering several items of property, a clause 
which permits ‘‘ concurrent insurance” is not infringed by other insur- 
ance that covers only some of said items, provided such other insurance 
is effected on terms which require it to bear proportionally with the pri- 
mary insurance whatever loss occurs within the range of their common 
operation. 


An insurance company, about to issue a policy of fire insurance to the amount 
of $25,000, distributed in specified sums among several items of property, 
stipulated with the insured that its policy should be concurrent and pro- 
portionate with other insurance to be obtained by the assured to the 
amount of $75,000, and, in reliance on that stipulation, sent its policy to 
the assured. Held, (a) That other insurance, covering only some of the 
items of property, and not distributed among the items in the same pro- 
portion as was the insurance under the policy, did not comply with the 
stipulation; and held, (b) that, until the assured obtained other insurance, 
according to the stipulation, he had no right to accept the policy, or, if 
he did accept it, the acceptance was equivalent to an affirmative repre- 
sentation that he then had the other insurance required, and such repre- 
sentation being false, to his knowledge, and material to the cuntract of 
the company, the company was not bound. 


Atter an insurance company had delivered its policy under the circumstances 
above mentioned, and a loss had occurred, the company became fully 
aware that the assured had not complied with the stipulation stated, and 
thereafter canceled the policy in accordance with its terms. paying back 
the unearned premium, but retaining so much of the premium as would 
have been earned by valid insurance from the date of the policy until the 
time of cancellation. Held, (a) That the company thereby affirmed the 
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validity of the contract, and could not, in an action thereon, successfully 
deny the same; and held, (b) that these facts could be lawfully proved 
on behalf of the plaintitf, upon the issue raised by a declaration setting 
forth the policy and a plea of non assumpsit. New Jersey Rubber Co. vs. 
Commercial Union Assur. Co., 55-56. 


2. KNOWLEDGE OF AGENT. 


The agent who procured the insurance knew at the time that additional in- 
surance was to be obtained, but did not know of a policy already subsist- 
ing. The defendant’s policy provided that it should be void in case of 
other insurance without consent. 

Held, That the knowledge of the agent was knowledge of the company as to 
the subsequent insurance, but the insurance already subsisting avoided 
the policy. Independent School Dist. of Doon vs. Fidelity Ins. Co., 376. 


3. . KNOWLEDGE oF AGENT. 


Where, at the time an insurance policy is issued, the agent who acts for the 
company is informed of the existence of another policy on the property, 
the company is thereafter estopped from denying liability on its policy, 
notwithstanding its provisions relating to other policies, on the ground 
that there was another policy on the property at the time the one in 
question was issued. 

Where an instruction given, and not objected to, substantially covers the 
ground of an instruction asked and refused, and is really more favorable 
than the instruction refused, the refusal of such instruction is not error. 
Osborne vs. Phenix Ins. Co., 811. 


4, RatrricaTIon. 


The policy provided that it should be void in case of subsequent insurance. 
It was procured by a friend at request of insured, and the latter, in igno- 
rance of the fact that his request had been complied with, procured other 
insurance, and only learned the facts a few weeks later when the fire 
occurred. 

Held, That by bringing suit he ratified the act of his friend, and was pre- 
cluded from recovery by failing to ascertain whether the friend had com- 
plied with his request before insuring. Arnold vs. St. Paul Fire § Marine 
Ins. Co., 941. 


5. WAIVER OF. 


The plaintiff, having an existing valid policy of insurance upon his stock of 

merchandise in the defendant company, procured of the Imperial Insur- 
ance Company a policy for additional insurance upon the same property. 
When he procured the insurance last named he informed the agent of the 
Imperial Company of the insurance then in force in the defendant com- 
pany. The Imperial Company issued to him a policy for additional 
insurance upon the same property in the form known as the ‘Maine 
Standard Policy,” prescribed by Pub. Laws 1895, c. 18, which contained 
the following stipulation: ‘‘ This policy shall be void if the insured has 
now or shall hereafter make any other insurance on said property with- 
out the assent in writing or in print of the company;” but did not other- 
wise assent in writing or in print to the prior existing insurance upon 
the property insured. Subsequently, and during the term named in the 
Imperial Company’s policy, his policy above named in the defendant 
company having expired, the plaintiff procured from the defendant com- 
pany, upon the same property, the policy in suit, also in the “ Maine 
Standard” form, and containing the stipulation above recited, but did 
not inform the defendant or its agents that the property was insured in 
the Imperial Company; and the fact of such insurance was not known to 
the defendant or its agent until after a loss had occurred, and the de- 
fendant company did not, therefore, assent in writing or in print to such 
prior insurance. A loss by fire having occurred, the Imperial Company, 
without resistance, paid to the plaintiff its proportion of the loss. The 
plaintiff brings this suit upon his last-named policy in the defendant 
company to recover its alleged proportional part of the loss. 
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Held, That the action is not maintainable because of the breach of the stipu- 
lation above referred to. 

An insurance company may waive, for the benefit of the assured, the stipu- 
lation above recited. 


Notice of prior existing insurance given to the agent of an insurance com- 
pany is notice to the company. Bigelow vs. Granite State Fire Ins. Co., 
77-78. 


PAID-UP POLICY. 


1. Detay in APPLICATION FOR. 


Where a policy of insurance provided that, if the policy should lapse for the 
nonpayment of any premium, the company would, upon the surrender of 
the policy within six months after such lapse, issue a paid-up policy, the 
insured, after paying five annual premiums, was entitled to a paid-up 
policy, though he did not apply therefor for nearly five years after mak- 
ing default in the payment of the sixth premium ; time not being of the 
essence of the contract. Manhattan Life Ins. Co. vs. Patterson, 340. 


2. STIPULATION As TO TIME. 


The policy provided that it should be void in case of default of premium, but 
if surrendered within six months from the default a paid-up policy would 
be issued. 


Held, That the stipulation as to time was not against public policy nor un- 
reasonable. In the absence of any legal excuse for failure to surrender 
within the six months the right to a paid-up policy was forfeited. 
Equitable Life Assur. Soc. vs. Evans, 852. 


See Term INSURANCE, 


PAROL CONTRACT. 


1. DEtiverY—WAIVER OF PRooFs. 


After a discussion on the subject, the agent said to the insured, on Dee. 30, 
1893, ‘‘ You are insured from noon of the 30th day of December, 1893, to 
noon of December 30, 1894.” 


Held, That this was a verbal contract of present insurance under a standard 
policy required by the law of the State, and the assignee of insured had a 
cause of action on such contract, hence was not injured by a failure to de- 
liver the policy, and had no cause of action therefor. 


Held, That the plaintiff must show compliance with the policy requirements 
as to notice and proofs of loss, and the company, by denying the allega- 
tions of the plaintiff, did not waive such notice and proofs. Hicks vs. 
British America Assur. Co., 14. 


2. EVIDENCE oF. 
In an action for damages for the breach of an alleged contract to insure the 
plaintiff's grain cargoes at stipulated rates, held :— 
The contract is not void because uncertain in its essential terms. 


The mutual promises of the parties are a sufficient consideration to support 
the contract, distinguishing Bailey vs. Austrian, 19 Minn., 535 (Gil. 465), 
and similar cases. 

The evidence tends to establish the making of a valid contract to insure as 
alleged; hence the trial court erred in dismissing the action. Ames-Brooks 
Co. vs. Aitna Ins, Co., 802. 


PAROL EVIDENCE. See Contract 2; Written Contract. 


PART INTEREST. See Trrte 8, 9. 
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PAYMENT. 


1. AccEPTANCE oF DraFtT. 


The loss having been adjusted, the insurer sent one sight and several time 
drafts in payment. The insured collected the tirst through the bank, and 
returned the others for an indorsement on each that failure to pay one of 
the others made it due, which the insurer declined to make. 


Held, That there had not been an acceptance of the drafts which would entitle 
insured to recover on them, and where the period of limitation had ex- 
pired without fault on the part of the insurer, there could be no recovery 
under the original contract to pay. John Morrell & Co. vs. New England 
Fire Ins. Co., 241. 


2. Wuat Is Concuusive. 


Where the insured accepted from the agent a draft in payment of his loss and 
signed a receipt in full, with knowledge of the fact that the agent was 
instructed to deliver the draft only upon the signing of such receipt, he 
is precluded from recovery of any balance claimed against the company. 
Kern Brewing Co. vs. Royal Ins. Co., 857. ° 


See RELEASE. 


PLEADING. 


EvipENCE—INSTRUCTION, 


Where the question under examination is one of opinion, any witness may 
testify as to his opinion, giving his reasons therefor, but a question seek- 
ing to elicit an opinion should not be so tramed as to require the witness 
to review the testimony given by other witnesses in the case. Permitting 
him to base an answer upon such a review would, to all intents and 
purposes, put him in the place of the jury. 


In a suit to recover on a policy of fire insurance, the following charge is error: 
‘*A party, while he has the right to change the condition of his property 
temporarily, has no right to make that change except in a manner in 
which a prudent, cautious man would make it; and therefore if he did 
change it, and changed it in such a way as to manifest carelessness, neg- 
ligence, gross negligence, such as a prudent man would not do, then it 
would bar his right to recover.” 


It is error to instruct the jury that if there is a conflict in the evidence of the 
witnesses who testified in a case, and the jury cannot reconcile that evi- 
dence, they should believe that witness or those witnesses who have the 
best opportunity of knowing the facts about which they testify, and the 
least inducement to swear falsely. The credibility of witnesses, and the 
weight to be given to the evidence of each in a case, is a matter left solely 
to the jury, and must be determined by them. Southern Mut. Ins. Co. vs. 
Hudson et al., 733. 


POLICY. See Marine Poticy. 


PRACTICE. 
Fraup—EvipENcE—NOTICE oF Loss. 


Where one of the defenses to an action upon a policy of fire insurance was 
that the plaintiff had been guilty of fraudulent acts, which, under the 
stipulations in the policy, rendered the same void, and when such defense 
was supported by testimony, it was erroneous to omit proper instructions 
as to the same. Being a vital issue in the case, the court should have 
covered it by a proper charge, though no request to do so was presented. 


Where an important issue was strenuously contested, it was erroneous to give 
a charge easily susceptible of the construction that the defendant ad- 
mitted the truth of the plaintiff’s contention with respect to that issue. 


Section 2140 of the Civil Code, which provides for the recovery, under certain 
conditions, of damages and attorney’s fees in suits against insurance com- 
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panies, is unconstitutional, because in violation of that portion of section 
lof the Fourteenth Amendment of the Constitution of the United States 
which declares that no State shall ‘‘deny to any person within its juris- 
diction the equal protection of its laws.” 

Before a memorandum made for the purpose of preserving a record of a given 
fact or transaction can in any event be admitted in evidence as original 
testimony, it must affirmatively appear that it was made by the witness 
in connection with whose testimony it is offered, and that testimony must 
show absolutely the genuineness and correctness of the memorandum. 


While the mere acts of receiving oral information as to the fact that a fire had 
occurred, and receiving a written list or memorandum of the goods al- 
leged to have been destroyed by the fire, would not, without more, dis- 
pense with stipulations in the policy requiring written notice of the fire 
and formal proofs of loss, yet if the company’s authorized agent accepted 
as sufficient the oral notice, and also accepted such list as a satisfactory 
comphance with the requirements as to furnishing proofs of loss, the right 
of the insured to force the policy would not necessarily be lost for lack of 
literal compliance with the terms of the policy at to these matters. 


Several of the objections as to the admissibility of testimony failed to show 
with sufficient distinctness what the evidence objected to was, and the 
points made are in other respects too loose and general for consideration. 
Phenix Ins. Co. vs. Hart, 496-7. 


PRELIMINARY-TERM INSURANCE. 


VALUATION IN CASE OF. 


Under the statute of Vermont policies which provide that the insurance dur- 
ing the first year shall be term insurance with a right of renewal at the 
end of the year must be valued simply as term policies during the first 
year, 

Where such renewal term is for life the contract is not to be dealt with as an 
ordinary whole-life policy, and does not require the reserve of a whole- 
life policy to be charged against it during the first year. 

It is the policy of the law to favor the organization of new companies, and 
the statute must be liberally construed to that end. 


It is the duty of the insurance commissioner, under the statute, to accept 
the valuation of other State departments in the case of companies belong- 
ing to such States, where such valuation complies with the statute. 

Such company cannot be refused a license on the ground that its contracts 
should be valued during the first year as whole-life policies. Bankers Life 
Ins. Co. vs. Fred. A. Howland and John L. Bacon, Insurance Commissioners, 
193. 


PREMIUM. 


1. INsTatMENT WHEN PAYABLE—USAGE. 


The policy was payable in quarterly instalments, but no dates of payment 
were mentioned in the body of the instrument or in the conditions in- 
corporated by reference. Such dates were, however, mentioned in the 
indorsement on the back of the policy. 

Held, That the indorsement was no part of the instrument, and the policy was 
not forfeited by failure to pay on the dates mentioned therein. 

Held, That it might be inferred from a policy stipulation that any unpaid 
premiums should be deducted if the policy became a claim, that the 
parties did not intend that the premiums must necessarily be paid during 
the quarter. 


Held, That the relations of the parties were not altered by a custom of giving 
notice to the insured that the premium had not been paid when due and 
its payment thereafter by the insured, who at the same time signed a 
warranty of good health, acknowledging the default. 
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Held, That where the insured died within the quarter covered by an unpaid 
instalment the policy had not lapsed. Marie B. Perry vs. Bankers Life 
Ins. Co. of the City of New York, 701. 


2. NoNPAYMENT OF, 


The policy provided for quarterly payments, and that it should not be bind- 
ing until delivered during the health of the insured. This policy was 
dated July 30th, and the receipt was so dated and signed by the presi- 
dent for the first quarterly payment, but was not receipted and signed 
by the agent until September 3d. It recited that it covered dues until 
October 30th. 

Held, That the next quarterly payment came due October 30th and not 
December 3d, and its nonpayment on that date avoided the policy under 
a@ provision requiring payment on October 30th under penalty of 
forfeiture. 

Held, That a finding that the company had not denied liability prior to a 
certain date was contrary to the evidence, where it appeared that the 
president, in two separate letters to attorneys of plaintiff, had, prior to 
that date, denied liability. Methvin vs. Fidelity Mut. Life Ass’n, 152. 


3. Nore as PAYMENT. 


Under the statute of Kentucky provisions in the application cannot affect 
the right to recover unless the application is attached to and so made 
part of the policy. 

The policy provided that it was issued in consideration of an annual pre- 
mium to be paid in advance. Part payment was made on the first pre- 
mium in cash and three notes given for the balance, which recited that if 
not paid at maturity the policy should be void. The insured failed to 
pay the first note until past due and was reinstated on a health certifi- 
cate. He informed the agent when the second became due that he was 
unable to pay and would have to let the policy go, and afterwards that 
he was sorry it had lapsed. Payment of the third note was not demanded. 
It was returned by the agent to the company with request to cancel. 

Held, That the beneficiary must, prima facie, show the payment of premium 
in advance; the showing of an execution of the notes is not enough. 

Held, That the policy had been forfeited through nonpayment of premium. 
Manhattan Life Ins. Co. vs. Myers, 134. 


4. Note as PAYMENT OF. 


Though the application contained a stipulation that the contract should not 
take effect until the first premium thereon should ‘‘ be actually paid dur- 
ing the lifetime and good health of the assured,” the acceptance of a note 
due in 90 days, in lieu of cash, for the first premium, was within the ap- 
parent scope of the agent’s authority, and a policy delivered after the ap- 
plicant had contracted a fatal disease is binding, though it provides that 
agents are not authorized to modify any contract in behalf of the com- 
pany, aud cannot extend the time of payment of any premium, or any 
note given therefor, or give credit, or waive forfeiture. 

Objection to the jurisdiction of the court must be promptly made by plea be- 
fore issue on the merits. National Life Ins. Co. vs. Twiddell, 257. 


5. Notice or—Lex Loct. 


The application for a life policy, issued by a New York company to the in- 
sured in another State, provided that it should be subject to the charter 
and the laws of New York, and that it should be accepted on the condi- 
tion, among others, that the delivery of the policy should be notice that 
the premium was due on the dates named, and any further notice by 
statute was waived. 

Held, That the presumption is in favor of the parties being governed by the 
law of the place of contract. 

Held, That the provision of the New York statute of 1877, requiring notice 
prior to forfeiture for nonpayment of premium in the case of companies 
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companies to give such notice in case of business outside the State. 
Held, That the provision in the application, making the policy subject to the 
laws of the State, does not subject the policy to the statute of 1877, re- 


garding notice in the case of business outside the State. Mutual Life Ins. 
Co. vs. Tine Cohen, 172. 


6. 

Where suit is instituted to recover on a policy actually issued, the action is 
at law and not in equity. 

The policy provided that the premiums should be paid in advance. 


Held, That this was not inconsistent with an oral agreement between the 
parties that the policy should remain in force, in custody of the company, 
until the payment of the tirst quarterly premium, and an action may be 
entertained on such contract. Prudential Ins. Co. vs. Sullivan, 948. 





Parot AGREEMENT AS TO, 


7. Recovery Back or, 


It was not an abuse of discretion to permit the plaintiff to file an amended 
petition after the evidence was in. 

Where the wife, without the husband’s knowledge or consent, procured in- 
surance on his life, and paid therefor with money which he had furnished 
her for household expenses, he was entitled to recover the money paid, 
though the company did not know that it belonged to him. Metropolitan 
Life Ins. Co. vs. Smith, 168. 


8. Watver By AGENT—INSTALMENTS, 


The application, which was part of the contract, provided that no agent had 
power to waive or modify terms of the contract. The agent stated to a 
representative of the insured, who expressed his willingness to pay the 
premiums when due, if necessary, that it was unnecessary; he would not 
allow the policy to lapse. 

Held, That the prompt payment of premium was not waived. 


The policy provided that the annual premium could be paid in instalments 
with the consent of the company, and payments were made on this basis. 

Held, That where the policy provided that it should be forfeited if the pre- 
mium was not paid when due, the same provision applied to the instal- 
ments, though these were not specifically mentioned. Nixon vs. Travelers 
Ins. Co., 706. 


9. WaAtvER OF WARRANTY AS TO CARGO, 


The warranty of an open marine policy required all risks to be reported as 
soon as known. The insured was accustomed to promptly report the 
arrival of a cargo, and the company was accustomed to collect the pre- 
mium at the end of the month. 

Held, That where the warranty had been repeatedly violated as to previous 
cargoes the policy, at the election of insurer, was void as to subsequent 
cargoes and not simply as to those in which the warranty had been 
violated. 

Held, That acceptance of premiums on risks where there had been a violation 
of the warranty and retention of notices of risks after a loss on which no 
premiums had been paid, did not waive the warranty. 

Held, That sickness of clerks did not excuse failure to promptly report. Ca- 
mors et al. vs. Union Marine Ins. Co., Limited, 219. 


See AssEssMENT; Liaprnity; Parp-up Poxicy 1; TERM INSURANCE. 


PREMIUM NOTE. 


1. Errect or DivipenpDs—SETTLEMENT. 


A note given for premium loans provided that the policy might be sold to 
satisfy the claim of the company in case of nonpayment of interest when 
due. 






doing business in that State, does not require either foreign or domestic 
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Held, That where dividends due, together with payments, exceeded the in- 
terest, equity will relieve against the sale and forfeiture of the policy. 


Held, That where it was an Ohio contract, the usage in that State is admis- 
sible as to the correct computation of the interest, in the absence of a statu- 
tory law there on the subject. 

Held, That a tender of the amount due on the policy, prior to the suit was 
unnecessary where correspondence with the company showed it would 
not be accepted. 

Where the policy had become paid up and the amount due the beneficiary 
subject to certain loans was indorsed, and a subsequent loan was granted 
to the beneficiary for which her note was given, and it afterwards ap- 
peared that the interest had been ,incorrectly computed, it was not a 
settlement which bound the parties. 


A policy provision that loans were indebtedness until canceled by profits or 
otherwise required that profits should be applied to their payment, and 
it is the duty of a mutual company to apply dividends to prevent a 
forfeiture and notify the insured of the amount of dividends when 
insufficient. Union Cent. Life Ins. Co. vs. Caldwell, 41. 


2. NONPAYMENT OF. 


The policy provided that in case of default in the premium and the payment 
of all premium notes at maturity, the policy should become one of paid- 
up insurance for such term as one annual premium was contained in its 
reserve value. The insured and beneficiary joined in securing a cash 
loan, giving a note which provided that the provision regarding term in- 
surance should be void in case of default of premium. ‘The insured died 
after such default with the note unpaid. 

Held, That where the provision in the policy was in conformity with a statute 
which made liability to suffer forfeiture of franchise a penalty for its 
omission it does not become a part of the contract as a matter of law, and 
may be waived by the parties. 

Held, That the company was not obligated to grant an extended term insur- 
ance where, if the insured had survived the term, the company’s lien on 
the policy for the unpaid note would have been lost. 


Held, That the condition in the note was valid. Rife vs. Union Cent. Life ins. 
Co., 244. 


3. Watver By AGENT, 


Two policies of insurance were issued by defendant company to S. at the same 
time, and for the first premium on each policy he executed a separate 
note, which stipulated that, if not paid at maturity, the policy should 
be void, each policy also stipulating that, if any premium should not be 
paid when due, the policy should be void. The notes being due June 
30th, on the 20th of June defendant’s agent, to whom the notes had been 
sent for collection, wrote S. a letter, telling him they would be due on 
the 30th, and advising him to pay if he could ‘“‘only pay as much as one- 
half of one of the notes,” and saying further: ‘‘I can hold the other 
half for you for three or four months longer, and can send the other note 
in for cancellation. I hope you may be able to carry at least one of your 
policies. Don’t send them tome. Keep them, whether you pay for them 
or not.” No part of either note being paid at maturity, both notes were 
sent by the agent to the Company’s office, and there marked ‘“‘ Canceled,” 
and the policies marked ‘‘ Lapsed” on the books of the company. S. died 
August 16th, without having offered to pay any part of either note. 
Held, that there was no extension of the time of payment, and no waiver 
of the forfeiture. 

As each policy and each note provided for a forfeiture for nonpayment of the 
note or any premium, it was not necessary for the company, to effect a 
forfeiture, to notify insured that his policy had lapsed. 

Neither the fact that the company retained the notes nor the fact that insured 

retained the policies amounted to a waiver of the forfeiture, the insured 

having the right to a reinstatement of the insurance upon certain con- 
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ditions, and the company therefore having no right to demand a return 
of the policies. 


The agent’s letter not being reasonably susceptible of the construction that 
it was an extension of the time of payment, the fact that insured so con- 
strued it does not prevent a forfeiture. Manhattan Life Ins. Co. vs. 
Savage’s Adm’r, 797. 

See AGENT 7; Premium 2. 


PREMIUMS. 


Recovery Back oF, 


A policy insuring the life of T. for the benefit of his daughter was issued to 
N., who paid the premiums and afterwards gave it to the daughter. The 
policy subsequently lapsed, and he sued to recover back the premiums 
on the ground that the policy was void ab initio, because, contrary to the 
rules of the company, it was not known to the insured and he had never 
signed the application, and the agent fraudulently represented that these 
were unnecessary. 

Held, That in the absence of evidence of fraud by N. he was entitled to re- 
cover the premiums. 

Held, That absence of insurable interest by N. did not make it a wager policy 
if he was to receive no benefit. 

Held, That whether N. was a party to the fraud was a question for the jury. 
McCann vs. Metropolitan Life Ins. Co., 467. 


See Loan. 


PROFITS. See Measure or DamaGEs 2. 


PROOFS OF DEATH. 
WaAtver OF SUPPLEMENTAL—SUFFICIENCY IN CASE OF ACCIDENT. 


An unauthorized party requested blanks for proofs in case of accident, which 
were sent, however, to the beneficiary, who filled them, and they were 
returned through said party. Further proofs were then called for from 
said party, to whom the blanks were returned, and additional blanks 
sent. The original blanks were returned by him to the company, but he 
forgot to mention the fact to the beneficiary, and the supplemental proofs 
were not furnished the company within the required time. The company 
retained the proofs. 

Held, That notice to the party was not notice to the beneficiary to furnish 
additional proofs, and the policy could not be defeated because they were 
not furnished. 

The policy on a physician covered septic poisoning from abrasion of the cuti- 
cle, and simultaneous infection thereof while performing an operation. 
Proofs of loss were required to be furnished in six months where the death 
or injury resulted from causes covered in the policy, but were not required 
to be written or sworn to. 

Held, That where proofs were made on the company’s blanks, stating the 
cause of death and the details, but not specifically stating that it was due 
to abrasion while operating, and no objection was made during six months 
on that account, that the proofs were sufficient. Braymer vs. Commercial 
Mut. Ace. Co., 719. 

See SuicrpE 7. 


PROOFS OF LOSS. 


1. Errect or Detay. 


The policy required proofs of loss to be furnished within sixty days, but did 
not impose forfeiture as a penalty. 
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Held, That a court will not imply a forfeiture. 


Held, That proofs of loss are not a condition precedent, and where the policy 
provides that no action can be maintained until proofs are furnished, a 
denial of liability, even after the expiration of sixty days, is a waiver of 
proofs. 

Where the action was on a policy for three years and the answer alleged that 
it was only for one year, to which it was replied that the policy read one 
year through a mistake, no new cause of action was set up. Orient Ins. 
Co. vs. Clark, 431. 


2. Errectr or Farmure To FuRNISH. 


the terms of the Minnesota standard insurance policy, the insured is 
required to furnish the insurance company proofs of loss within a 
specified time after a loss occurs, but such policy does not provide that 
a failure to do so shall work a forfeiture of the rights of the insured, nor 
make the same a condition precedent to the liability of the compuny. 
It is held that the time within which such proofs are so required to be 
furnished is not of the essence of the contract, and a failure to furnish 
them within such time does not invalidate the policy, nor work a for- 
feiture of the rights of the insured. 

No forfeiture. being provided by the terms of the policy, the effect of a failure 
to comply therewith, as to time of furnishing such proofs, is to postpone 
the day of payment, and not to invalidate the policy. Mason vs. St. Paul 
Fire § Marine Ins. Co., 409. 


3. StanparD Poticy. 


It is not necessary to the sufficiency of a statement or proof of loss given 
pursuant to the requirements of a Minnesota standard insurance policy 
that the same contain a specific demand or claim as to the amount of the 
loss. A substantial compliance with the terms of the policy in this 
respect is sufficient. De Raiche vs. Liverpool § London § Globe Ins. Co., 815. 


4. Surricrency or Books or Account. 


Where insured kept a complete set of books and inventories at his dwelling 
house, located about 75 yards from the insured storehouse, all of which 
were produced for inspection, except a small cash book, which was acci- 
dentally left in the storehouse on the night of the fire, and was thus de- 
stroyed, there was no forfeiture of the policy, though it provided that 
insured should keep his books, including his cash book, in a place not ex- 
posed to a fire which would destroy the building ; as the information con- 
tained in the lost cash book was practically supplied by the bank in which 
insured deposited substantially all of his cash received for goods. In- 
surance Companies vs. Heflin, 326. 


5. WaAtrver By ADJUSTER. 


Where insured was told by the adjuster that he would make up proofs and 
send them to the company, and that he need not telegraph to it, filing of 
proofs as required by the policy was waived. Strause vs. Palatine Ins. Co., 
553. F 

6. WueEn INCOMPLETE. 


The policy warranted that the insured would take and keep complete itemized 
inventories, and a set of books which would clearly present a complete 
record of business transacted from the date of inventory, and produce 
them in case of loss. 

Held, That this was a promissory warranty which must be complied with 
regardless of materiality. 

Held, That a paper filed as an inventory which completely failed to present 
an itemized statement of the stock, and pass books, invoices, and receipts 
requiring to be supplemented by memory in order to construct an estimate 
of the value of the stock, was not a compliance with the requirements of 
the policy. W. P. Oliver vs. Firemen’s Ins. Co., 565. 


VoL, XXX.—69. 
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7. Wuen Too Late. 


The policy required proofs of loss to be furnished within sixty days. The 
proofs were mailed on the sixtieth day after the fire, but did not reach 
the insurer until the following day. 

Held, That the proofs were too late and the insurer was entitled to reject 
them. Peabody vs. Satterlee et al., 995. 


See ARBITRATION 7; IRon SaFE; Parox Contract 1. 


REBATE. 
CoNnTRACT WITH PRESIDENT. 


A domestic benefit society contracted with its president to pay him 5 per cent 
on all premiums, provided he should enter into contract with persons to 
be designated by him, who should receive a pro rata of the sum as an 
inducement to insure. 


Held, That the contract was a violation of the act of Michigan prohibiting 
life companies from rebating the premium as an inducement to insure, 
and that benefit societies cantracting to pay certain sums to appointees 
of members, in consideration of certain contributions, are life companies 
within the act. Citizens’ Life Ins. Co. vs. Commissioner of Insurance, 919, 


RECEIPT. 
As ContTract—AUTHORITY OF AGENT. 


Where a receipt for an insurance premium stipulated that the insurance, if 
issued, should begin on the date of the receipt, and that if the company 
should not issue the policy the sum paid should be refunded, and it was 
agreed between the applicant and the general agent that the insurance 
should begin at once, there was a contract of insurance until the appli- 
cation should be rejected; and, the company having proposed a different 
form of insurance from that designated in the application, its liability 
continued pending the action of the applicant upon the proposed change. 

Restrictions in the application on the power of the general agent to make 
such a contract did not affect his authority, the applicant being author- 
ized to believe he had the right to make the contract. Halle et al. vs. 

Yew York Life Ins. Co., 138. 


REINSURANCE. 


1. RxEcovery By PoLicyHOLDER. 

A contract of reinsurance provided that the reinsurer assumed all liability on 
the risks of the reinsured company, but stipulated to pay the reinsured 
company only after recovery had against it in actions which it agreed to 
defend and bear the costs of, and that the contract should only be effective 
between the parties, that no policyholder should be entitled to enforce it 
against the reinsurer. 

Held, That though not a party to the contract, a policyholder is entitled to 
sue the reinsurer direct where, as here, the liability is explicitly assumed, 
and the companies could not defeat this right by a stipulation between 
themselves. Shoaf et al. vs. Palatine Ins. Co., 276. 


2. Temporary Contract—RI1IGuHtTs OF POLICYHOLDER. 


A fire insurance company agreed to ‘‘ assume the fire risks” of another at a 
certain time upon the payment of a certain sum and the subsequent 
payments of certain other sums on or before prescribed dates. The con- 
tract to be void unless such payments were duly made, ‘‘ this temporary 
agreement to be replaced by a final contract of like term and conditions 
when the total amount due” was determined. The reinsured company 
afterwards defaulted in its payments and the contract was declared void 
by the reinsurers and no final contract was made. 
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Held, In a suit for recovery by a policyholder, that the payments were con- 
ditions precedent. If they had been made and a permanent contract 
executed he would have had a right of action. 

But the consideration having failed the temporary agreement while in force 
concerned only the two parties thereto, and there was no privity of con- 
tract on the part of the policyholder. Harry Hoffman vs. North British & 
Mercantile Ins. Co., 570. 


3. TERMINATION OF. 


Where the original insurer procured a reinsurance contract terminating a 
day earlier than its own, and the property burned on the day suceeeding 
such termination, it cannot claim against the reinsurer in the face of the 
plain language of the contract, on the ground that custom showed an in- 
tention to make the two coterminous. Milwaukee Mechanics’ Ins. Co. vs. 
Palatine Ins. Co., 84. 


REJECTED RISK. See Apprication 9; REPRESENTATION. 


RELEASE. 


DourEss—THREAT OF AGENT. 


A mother, who was the beneficiary in a life insurance policy, and her son, the 
insured, gave a release, under seal, to the defendant company of all their 
rights under the policy. The complainant, after the son’s death, now 
asking for a restoration of the policy, and claiming that the release on 
her part was obtained by duress, and through the false and fraudulent 
representations of the agent of the defendant company who procured it, 
it is held that the release by the insured did not bind the complainant. 

The moment a policy is issued the beneficiary obtains a vested interest in it, 
and in the money which may become due upon it, which the insured can- 
not release without the assent of the beneficiary. 

Held, Also, that the evidence falls far short of showing duress. The threat 
relied upon, giving it the broadest possible significance, was not a threat 
which carried with it any reasonable sense of impending danger. Mere 
threats of criminal prosecution do not constitute duress. 

Held, Further. that the statements of the agent to the complainant, that the 
insured had obtained the policy through false and fraudulent representa- 
tions in his application, were made upon a reasonable belief that the 
statements were true, and that the company had a lawful right to attempt 
to secure a release of the policy. Under the circumstances developed by 
the evidence, for the agent to state to the complainant as a fact that the 
representations in the application were false was not fraudulent, though 
it might have been untrue. 

Held, Further, that whatever was the character of the agent’s statements, 
the complainant has failed to satisfy the court that she was deceived by 
them, and without proof of this she cannot be permitted to disregard her 
release. She knew, as well as the agent claimed to, whether the state- 
ments of the insured in his application, which were claimed, to be false 
and fraudulent. were so or not. She may not have known them to be 
false, but the court is of opinion that she was not deceived. 


In the trial of an issue in equity, the verdict of a jury is only advisory, and 
must be so considered in this case. Duffy vs. Metropolitan Life Ins. Co., 321. 


REMOVAL. See AGENT 2. 


RENEWAL. 
EFFrect ON TITLE. 


The interest of insured was that of mortgagee. The policy provided that it 
should be void if the interest was other than that of sole ownership. 
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The policy was a renewal of a former similar policy which was issued 
with knowledge of the facts. 


Held, That such knowledge was a waiver of the provision. Allen vs. Home 
dns. Co. of N. Y., 711. 


REPLACEMENT. 


Burzip1inc Law—SrTanparpD Poticy. 


The building was insured under a standard policy, which provided that any 
loss or damage should be estimated according to the actual cash value, 
with proper deduction for depreciation ; also, that the liability of the 
company should, in no event, exceed the cost to the insured to repair or 
replace with material of like kind and quality. A building law which 
had been passed before the contract was made on the standard form pre- 
scribed, forbade the replacement of the building except with fireproof 
material. 

Held, That the policy provision did not refer to an election by the under- 
writer to replace, but was simply a rule for determining the cash value, 
and the cost of replacement with material of like kind and quality was a 
proper measure of the cash damages, although such replacement was 
illegal. Caroline A. McCready et al. vs. Hartford Fire Ins. Co., 668. 


REPRESENTATION. 
FaruureE To RepupiaTE Contract. 


A policy was issued on the life of S. which, with knowledge of insurer, was 
intended as security for a bank and was assigned to it. The claim was 
resisted on the ground of misrepresentation in the application as to re- 
jection by another company. It appeared that a system of exchange was 
in use between the companies, by which the fact of the rejection could 
have been learned, and that a physician of the insurer had inquired of 
the company rejecting for the reason. 

Held, That where several premiums had been received without objection, 
and the policy would shortly have been incontestable by its terms, the 
omission to take action or repudiate was evidence of an election to affirm 
the contract. Union National Bank vs. Manhattan Life Ins. Co., 50. 


See APPLICATION. 


RESERVE. See Pretirary-TerM INsuRANCE. 


RESERVES. See Assessment Company 1. 


RIDER. See Contract 1. 


RISK. 
1. KeeEprInc or BeENzINE—PREvIOUsS Loss. 


Under the code of Montana a general allegation of performance of policy 
conditions sufficiently alleges compliance with a stipulation regarding 
arbitration. 

A policy provision forbidding the keeping of benzine and gasoline, any usage 
of trade to the contrary unless consent is indorsed on the policy, does not 
invalidate the policy where such articles are usually kept for sale in drug 
stores and the policy insures ‘‘ articles usually kept for sale in retail drug 
stores,” though consent is not indorsed. 

Where there was no evidence that a previous loss had not been adjusted or 
paid, it was not error to allow a recovery without deduction from the 
proofs of loss of such prior loss. Ackley vs. Phenix Ins. Co. of Brooklyn, 
650, 
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2. OpERaTING at NiGHT. 


A violation of the policy by operating the mill at night, but under a permit 
from the agent, did not relieve the company from liability where the loss 
occurred after the violation had ceased and was in no way traceable to it. 
Strause vs. Palatine Ins. Co., 553. 


See Appirion; Contract 1; Description; Live Stock; Marine Pouicy; USE. 








SALES. See Crepit INSURANCE. 







SALVAGE. See AppRAISEMENT 1, 









SEAWORTHY. See Contract 3. 


SECRETARY. See BEenevotent Socrety 2; Written Contract. 







SEPARABLE CONTRACT. 


TittE—MortTGaGE. 






A policy in which the property is classified and separately valued and the in- 
demnity for each class specified, is a separable contract. 

A statute provided that no misrepresentation should avoid the policy unless 
fraudulent or an increase of risk. The policy on personal property pro- 
vided that it should be void if the interest were other than uncondi- 
tional ownership. A title of part remained in the vendor as security. 


Held, That in the absence of fraud the policy was valid. 


Held, That the existence of a chattel mortgage did not increase the risk, and 
the policy was valid in the absence of fraud. Light et al. vs. Greenwich 
Ins. Co., 158. 










See Trrze 10. 








SERVICE. 


PowER OF COMMISSIONER. 


Where, in compliance with the laws of a State, a company has given authority 
to the insurance commissioner to accept service, it cannot make a special 
appearance, and, on the ground that it has violated no contract obligations i 
with plaintiff, demand that his action should stop. 

Such power of attorney given to the superintendent is contractual, coupled 










with an interest and is irrevocable, so long, at least, as the company has lé 
outstanding obligations in the State. Moore et al. vs. Mutual Reserve f 


Fund Life Ass’n, 1046. 







SETTLEMENT. See Premium Norte 1. 





STANDARD POLICY. See Arsrrration 7; Proors or Loss 3; REPLACEMENT; 


Tora Loss 3. 







STATUTE. 


AGAINST COMBINATIONS WHEN VoIp. 










1, 





The statute of Nebraska, forbidding agreements among companies 4s to rates, 
commissions, and the manner of transacting business, is unconstitutional iy 





and void. i 
Whether it is legal to prohibit combinations as to rates is at least doubtful, 
and the attempted prohibition as to commissions and the transaction of 
business renders the whole statute void. It cannot be defended as an 
exercise of police power, but is obnoxious to the sacred right to contract 
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for legitimate business purposes, and a violation of the constitutional 
provisions guaranteeing equal protection of the law and protection of 
life, liberty and property. 

An unconstitutional statute is as if nonexistent and cannot be evoked against 
a corporation complying with the valid laws of a State. Niagara Fire 
Ins. Co. et al. vs. John F. Cornell, State Auditor, et al., 1008. 


2. PENALIZING LITIGATION UNCONSTITUTIONAL, 


A legislature cannot deprive a corporation of the rights guaranteed to it by 
the Federal Constitution, nor deprive it of its right to resort to the courts 
of law, nor take its property without due process of law, nor subject it to 
unequal and impressive burdens, nor deprive it of the equal protection of 
the laws. 

A statute of Missouri provided that in any action against an insurance com- 
pany for a loss under a policy, if it appear from the evidence that the 
company vexatiously refused to pay, the court or jury may, in addition to 
the amount of the loss and interest, allow the plaintiff damages not ex- 
ceeding 10 per cent of the amount and reasonable attorney’s fees. 

Held, That the statute deprives the company of property without due pro- 
cess of law, and denies it the equal protection of the law in violation of 
the Fourteenth Amendment of the Constitution. 


Held, That the statute is unconstitutional and void. Florence Williamson vs. 
Liverpool § L. §& G. Ins. Co., 3. 


See AppiicaTion 11; InpivipvaL UNDERWRITER; SuicipE 1; WATCHMAN. 


SUBROGATION. 


RECOVERY IN CASE OF. 


The policy contained the usual subrogation clause. The insured accepted 
$17,360 for his loss from the insurance companies, Before payment he 
sued the gas company, charged with causing the loss through negligence, 
and recovered $9,000 for loss of goods and $9,000 for interruption of busi- 
ness in a settlement with the gas company. 

Held, That where the settlement was made in good faith, with the approba- 
tion of a majority of the insurers, it cannot be impeached by an insurer 
who had taken no part in it, nor been notified that the settlement was 
contemplated. 

Held, That the insured had a right to retain 30 per cent out of the judgment 
against the gas companies for his attorneys where the companies knew of 


such an arrangement with them, and the insurers were entitled to be sub- 
rogated only as to the remainder. 


Held, That the companies were entitled to pro rata claims only on $9,000, 
since the balance was recovered for damages for which they were not 
liable. 

Held, That a bill to compel the payment into court of the money recovered by 


insured from the gas company was properly dismissed. Svea Assur. Co. 
vs. Packham et al., 303. 


SUICIDE. 
1. Evipence —AssEssMENT COMPANY—STATUTE. 


The insured committed suicide two months after securing a policy on her life 
for $5,000, payable to her mother. Her life was already insured for $12,- 
000, $10,000 more was subsequently added, and $21,000 more was applied 
for. Her only resource for paying the premiums was a farm worth $4,500, 
and mortgaged for $2,600, which she transferred to her mother after ef- 
fecting the insurance. The policy provided that it should be void if the 
insured died by her own hand within three years, 

Held, That her letters soliciting further insurance, and the deed conveying 
the farm, were evidences of fraudulent intent to commit suicide, and: it 
was error to exclude them when suicide was the defense. 
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Held, That a company issuing policies with fixed premiums, but with a pro- 
viso that additional premiums pro rata might be levied in case of excess- 
ive death losses or exhaustion of the safety fund, is an assessment life 
company under the statute of Missouri, and not subject to the statute 
providing, in case of ordinary life companies, that misrepresentations, to 
be material, must be found by the jury to have actually contributed to 
the event on which the policy is to become due. 

Held, That the suicide within three years was a complete defense. 


A question in the application, ‘‘ Do you now use opium, chloral,” etc., was 
answered, ‘‘No.”’ 


Held, That a refusal to charge that if the answer was knowingly untrue there 
could be no recovery, was error. Elliott vs. Des Moines Life Ass’n, 769. 


2. EVIDENCE As TO. . 


In an action to recover the amount of a policy of insurance, the defense of 
suicide, to avail the company, must show that every reasonable hypothe- 
sis of accidental death is excluded by the evidence. The insured was 
alone, and was found dead from a gunshot wound, which may have been 
accidentally inflicted. 

On two occasions the insured took opiates, which caused him to be ill. This 
was some time prior to his death. It does not follow that they were 
taken with suicidal intent. They may have been taken to relieve pain. 
Those who attended the deceased in these illnesses did not seem, at the 
time, to have suspected that the drugs were taken with suicidal intent. 

The jury of the vicinage and the district judge, who heard the testimony and 
witnessed the handling of a similar gun to the one the insured was han- 
dling at the time of his death, came to the conclusion that the plea of 
suicide was not sustained. 

This court did not find ground sufficient to set aside the verdict and judgment. 
Boynton vs, Equitable Life Assur. Soc., 458. 


3. EVIDENCE oF. 


The by-law of a benevolent society excepted from liability death from suicide, 
and provided that in case of sudden death the coroner’s certificate and re- 
sults of any investigation made were required to be furnished. 

Held, That it was error to exclude the finding of a coroner’s inquest that death 
was through suicide, and a verdict for the society should have been di- 
rected by the court. 

An answer setting forth such by-law and alleging suicide is good on demurrer. 
Supreme Lodge Knights of Honor vs. Fletcher, 547. 


4, In Case oF ASSESSMENT COMPANY. 


The Missouri Revision of 1889 forbidding suicide as a defense to a claim under 
a life policy applied to certificates of assessment companies previously 
issued. 

The word ‘‘suicide” is used in its popular sense, and includes all acts of 
self-destruction, whether sane or insane. 

A contract provision that in case of such self-destruction the policy should 
be void and the premiums be returned is void. 

An agreement by a member of an assessment association to be bound by the 
rules and regulations as they might thereafter be amended, does not bind 
him to a subsequent amendment which substantially depreciated the 
value of his contract by reducing the amount of promised indemnity. 
Knights Templars’ § Masons’ Life Indemnity Co. vs. Jarman, 230. 


5. INCONTESTABLE Po.icy. 


The application warranted the statements to be full and correct as facts, and 
was the basis of the policy. The policy was issued in consideration of the 
statements in the application, which was made part of the contract, and 
subject to certain conditions on the second page. These conditions for- 
feited for nonpayment of premiums and premium notes, and several other 
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causes, and further stated that ‘‘except as hereinbefore provided,” the 
policy should be incontestable except for age. 

Held, That the words, ‘‘ except as hereinbefore stated,” referred solely to the 
conditions on the second page, and the policy could not be contested on 
the ground of fraudulent statements in the application. 

The policy provided that it should be void in case of self-destruction within 
three years, sane or insane. Held, That instructions that a refusal to 
charge that if insured was desperately ill from scurvy, and became weary 
of life and undertook to starve himself, and scurvy and starvation jointly 
caused his death, there could be no recovery in case of death within three 
years was not error, where substantially the same instructions had been 
embodied in different language. Union Cent. Life Ins. Co. vs. Fox, 529. 


6. Proor or. 


Where the defense in case of suit on a life policy is suicide, the burden of 
proof is on the company, and the burden is not changed by the fact that 
suicide was stated by the plaintiff as the cause of death in the proofs of 
death. Such statement is not conclusive. The plaintiff is obligated 
only to prove death. She may have been mistaken as to the cause. The 
proofs are simply evidence to be considered by the jury. 


A policy provision against self-destruction, sane or insane, does not apply to 
an unintentional self-destruction which is accidental. Union Mutual Life 
Ins. Co. vs. Payne et al., 454. 


7. Vio.ation or LAw—Proors oF DEATH. 


Where the facts do not show suicide beyond dispute refusal to direct a verdict 
for the company will not be ground for reversal. 

The insured was killed by the discharge of his gun while coming from a 
watercloset at a place where he had gone for his wife, who had tempo- 
rarily left him on account of his drinking, and after creating a disturb- 
ance at the place, and a coroner’s jury returned a verdict of suicide. 

Held, That though he may have intended violence to his wife, it was not a 
case of death while violating the law. 

Held, That the use of a gun to illustrate testimony by one party, will justify 
its use for the same purpose by the opposite party without showing it to 
be the gun used by deceased. 

Held, That a statement giving suicide as cause of death in proofs of loss, if 
made under misapprehension of facts, will not estop the plaintiff from 
proving the contrary. Supreme Lodge Knights of Pythias of the World vs. 
Lillian H. Beck, 722. 

8. WuHtIe INsANE —INCONTESTABLE Poticy. 


The anti-discrimination statute of Iowa, in addition to forbidding discrimi- 
nations, provides that no company shall make a contract other than is 
plainly expressed. 

Held, That the latter provision referred only to discriminations. 


A policy incontestable after two years is not incontestable because the term 
expired between its termination and the time in which suit could be 
brought. 

Death from insured’s own hand while insane is-not a violation of a covenant 
in the application that he will not so kill himself while insane. It is im- 
possible for the insured to keep such a covenant. 

Held, That the beneficiary was affected by the agreement in the policy as to 
payment of premiums, but not by the provision as to suicide, and that 
the violation of the latter would not defeat recovery. Kelley vs. Mutual 
Life Ins. Co. of N. Y., 904. 


See AccIDENT 2. 
SUNSTROKE. See Accrpenr 9. 
SURRENDER. See Wire’s Poticy 1. 
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TERM INSURANCE. . 


In Cask oF PREMIUM DEFAULT. 


Where upon default in the payment of a premium due upon a policy of life 
insurance, the company, as was its right to do under the terms of the pol- 
icy, applied the net reserve, less certain indebtedness due the company, to 
the credit of the insured at the date of such default to “the purchase of 
nonparticipating term insurance for the full amount insured by” the pol- 
icy, and the insured lived longer than such term insurance had to run, no 
recovery can be had upon the policy. 

When, under the terms of such a policy, it appeared that the ‘ nonpartici- 
pating term insurance” would be in force a period of time fixed by the 
‘* company’s rate published and in force at” the time such term insurance 
was to be granted, an objection to parol evidence offered to show what 
were the company’s published rates for such insurance, on the ground 
that ‘the construction of the contract was for the court,” was not meri- 
torious. Hamilton vs. Mutual Ben. Life Ins. Co., 89. 


THREE-QUARTER CLAUSE. See Morteacer 2; VanvaTion 2. 


TITLE. 


1. AssIGNMENT—WAIVER BY AGENT. 


The policy provided that it should be void in case of any change of interest, 
title, or possession, whether by judgment or voluntary act, and that no 
provision should be waived except by written indorsement. The policy 
was assigned for the benefit of creditors. and the assignor, who did not 
then have the policy with him, requested the agent to keep the insurance 
good. The agent promised to see that the insurance was all right. 

Held, That the agent had not waived the policy requirement. Northam vs. 
Dutchess County Mut. Ins. Co., 448. 


2. Errect or DEATH. 


Death of the insured and descent of the property to his wife and children is 
not a change of title within the policy. Buta rental by the wife of the 
property previously occupied by the insured to a tenant who took pos- 
session was a change of occupation and possession within the policy. 
Planters’ Mut. Ins. Ass’n vs. Dewberry, 912. 


3. ForECLOsURE—PartT OWNER. 


Foreclosure proceedings on a mechanic’s lien do not avoid a policy which 
provides that it shall be void if the interest be other than sole owner- 
ship, or foreclosure proceedings be begun. ‘The foreclosure referred to 
relates to mortgages and trust deeds. 

A part owner purchased the balance, and the deed was executed and left with 
an attorney for the grantee, reeiting a part payment in cash and notes 
executed for the balance. The insured died after the fire, but before 
trial. The grantor had moved away, no claim was made for the balance 
of the purchase money, but it was disputed whether -the deed had been 
actually delivered or the money paid. The insured had sworn in his 
proofs of loss that he was sole owner. 

Held, That there was evidence to justify a finding that the deed had been 
delivered. Southern Ins. Co. vs. Estes et al.—North British § Mercantile 
Ins. Co. vs. Same, 637. 


4, KNOWLEDGE oF AGENT. 


At the time of insuring the agent knew the insured mill had been bought on 
credit and on trial, and accepted the premium. 

Held, That the company was estopped to set up that the interest was not sole 
and unconditional ownership. Strause et al. vs. Palatine Ins. Co., 553. 





1098 Digest Index, 1901. 


5. KNOWLEDGE OF AGENT. 


Where the company denies liability, action brought within the sixty days 
stipulated by the policy is not premature. 

The policy was filled by the agent and stated the title to be fee simple, though 
told by the insured that it was a life interest with remainder to his 
children. : 

Held, That the company was estopped from setting up on the misstatement 
in the application. Home Ins. Co. vs. Hancock, 632. 


6. Lire TeNANT— MEASURE OF DAMAGES. 


The property was insured by the life tenant under agreement with executors. 
She insured it, however, in her own name, stating in the application that 
she was the owner. 

Held, That the reversioners had a lien on the insurance money which a court 
of equity should determine. 


Held, That the policy was not avoided by the statement as to ownership. 


Held, That the company was liable for the full value of the building, and not 
simply that of the life interest. 

Held, That the money must be used to replace, or invested to give an income 
to the life tenant. Convis et al. vs. Citizens’ Mut. Fire Ins. Co. of Calhoun 
County et al., 828. 


7. RECONVEYANCE, 


Parting with the legal title by a deed absolute on its face and recorded is a 
change of title within the policy regardless of understandings, and is not 
cured by subsequent reconveyance not recorded until after the loss. 
Bemis vs. Harbor Creek Mut. Fire Ins. Co., 1053. 


8. Sate or Part INTEREST. 


The policy on a tugboat, insured H. for account of whom it may concern, and 
in the printed portion provided that it should be void in case of any 
change in the ownership or interest. H., the owner, afterwards sold a 
half interest. 


Held, That while the written portion will usually control, there was no 
necessary inconsistency between the two, and where it did not appear 
that H. intended to cover any other interest than his own or contemplate 
any change of interest when insuring, the contract will be construed ac- 
cording to its terms and be avoided by change of interest. Scottish Union 
§ National Ins. Co. vs. Hagan et al., 179. 


9. Saxe or Part INTEREST. 


The policy provided that it should be void if the property was sold without 
consent. 


Held, That another provision that it should be void if the situation or cir- 
cumstances of the risk shall, with the knowledge or consent of insured, be 
so altered as to increase the risk will not be construed to embrace such 
changes as are made by a sale. 


Held, That where the insured parted with all his interest in the insured 
house and barn except a life interest in the house, it was not a sale 
which avoided the policy under the first provision. Clinton vs. Norfolk 
Mut. Fire Ins. Co., 1004. 


10. SEPARABLE CONTRACT. 


The policy stipulated that it should be void if the insured was not the abso- 
lute and unconditional owner. 


Held, That this applied to realty, and where personal property was insured 
by a separate paper attached to the policy a defective title to real estate 
did not void insurance on the personalty. Continental Ins. (Co. vs. Gardner, 
1051. 
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11, To INsurANCE Money. 


Where in a dispute between claimants the company files a bill of interpleader 
and pays the amount into court, questions of insurable interest and mis- 
representation cannot be raised. 

A stepmother applied for insurance on the life of a stepdaughter, and paid 
the premiums. The policy was payable to the beneficiary named in the 
application, but none was there named. The receipt book was retained 
by the stepmother. 

Held, That the fund was the property of the executor of the stepmother, not 
of the administrator of the stepdaughter. John Hancock Mut. Life Ins. 
Co. vs. Lawder et al., 363. 


12. TRANSFER—AUTHORITY OF AGENT. 


The policy provided that it should be void if the property was sold or trans- 
ferred, or change took place in possession. 

Held, That the execution and delivery of a bond for a deed was not a trans- 
fer. 


Held, That a change of possession must be especially pleaded as a defense. 
The fact that such change incidentally appeared in the suit is not sufficient. 

An agent having apparent power to bind the company may waive a policy 
provision that none of its provisions may be waived or modified except 
by certain specified representatives. Phenix Ins. Co. vs. Caldwell, 116. 


13. VENDEE IN Possession —CHATTEL MORTGAGE—WAIVER BY ADJUSTER. 


The insured purchased a foundry with its implements, tools, and fixtures, 
giving a promissory note and receivitig back a title bond in which the 
vendor conditioned on payment of the note agreed to convey title. The 
whole property was insured under a policy which provided that it should 
be void if the title was other than sole and unconditional ownership. 

Held, That in Alabama it is settled law that where a vendee in such case is 
in possession and exercising the rights of ownership he is sole and un- 
conditional owner of land, and the same rule applies to personal 
property. 

The policy provided that it should be void if the subject be personal property 
incumbered with a chattel mortgage. 

Held, That the policy must be construed most strongly against the company, 
and the vendor’s lien on the personalty will not be held to be a chattel 
mortgage. 


The insured, in order to negotiate the loss with the adjuster, was required to 
sign an agreement that any action or request or information received by 
the company while investigating the loss should not waive any of its 
rights or the policy provisions; that the intent was to save the rights of 
the parties and to ascertain the amount of the claim without regard to 
the liability or the rights and defenses of the company. 

Held, That this agreement did not prevent the company from being bound 
by its statement after it had fully investigated the facts, which it also 
set up in its original defense, and it is estopped from pleading additional 
defenses on the eve of trial. Pennsylvania Fire Ins. Co. vs. Hughes, 821. 


14. Wuart Is CHANGE oF. 


A condition in a contract of insurance forbidding a ‘change of the title, 
interest, or possession of the assured” is violated by a conveyance of the 
insured property, even though there be no consideration for the transfer. 

The assumption by the grantee of an incumbrance upon property conveyed 
to him is a valuable consideration for the conveyance. 

The delivery of an instrument is a question of fact to be determined by 
ascertaining the intention of the parties thereto. 

Whenever it is intended that a deed shall, by virtue of what is said and 


done, operate to transfer the title, then, in contemplation of law, it has 
been delivered. 
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The recording of a deed by the grantor is evidence both of delivery and 
acceptance, if the conveyance is beneficial to the grantee. Home Fire 
Ins, Co. vs. Collins, 435. 


15. Wuen Poricy Is Avorpep. 


When a policy of fire insurance stipulated that it should cease to be of force 
in case of ‘‘a change of title or ownership of the” property insured, a 
conveyance by the insured to another rendered the policy ipso facto void. 


Where it was in such a policy also stipulated that the by-laws of the asso- 
ciation by which the same was issued should be a part of the contract, 
and such by laws specifically prescribe the manner in which all policies 
should be transferred, an attempted transfer of the policy in another and 
entirely different manner was ineffectual. (a) Under the facts of the 
present case, the insurance association was not estopped from setting up 
that the policy was void, and that the attempted transfer thereof was 
unavailing. Farmers’ Mut. Ins. Ass’n vs. Price, 352. 


See ALIENATION; INDUSTRIAL Ponicy 4; RENEWAL; SEPARABLE ConTRACT; WIFE’s 
Po.icy 2. 


TONTINE. 


APPORTIONMENT OF DIVIDEND. 


The apportionment of tontine surplus, as made by a company under a policy 
provision that the policy should be entitled to its share of the surplus 
‘‘apportioned by the company,’’ will not be reviewed by the courts unless 
fraud or irregularity in the procedure is shown. Gadd vs. Equitable Life 
Assur. Soc., 281. 


TOTAL LOSS. 
1. ARBITRATION—FoUNDATIONS OF BUILDING. 


When an insured building is destroyed, if the amount of insurance upon such 
building, exclusive of the foundation, is less than the policies thereon, it 
is not necessary for the insured, in the adjustment of his loss, to submit 
to arbitration, even though such foundation is included as a part of the 
property insured. 

When the description of the property insured includes the foundation, but no 
particular or specific sum is apportioned to such foundation, and the loss, 
besides the foundation, is greater than the amount insured fixed by 
the policy, the demand for arbitration is not a prerequisite to recovery on 
the policy. 

Evidence considered, and held that, upon the course pursued at the trial, it 
was practically conceded that the loss by fire, exclusive of the foundation 
included in the policy in this case, was greater than the amount for which 
the property was insured, and the order of the trial court directing a ver- 
dict was right. Ohage vs. Union Ins. Co., 356. 


2. Measure oF Damaces—Wuat Is Nort Torat Loss. 


In case of loss by fire under a policy containing a provision allowing the 
insurer to repair, rebuild, or replace the injured building, and containing 
also a provision that the loss or damage should in no event exceed what 
it would then cost the insurer to repair or replace the same with material 
of like kind and quality, if the insurer should waive the right to repair 
or rebuild, and agree to pay the amount of loss and damages in cash, that 
fact would not change the basis of estimating the loss and damages, and 
the same should be ascertained precisely in the same manner as if it were 
the purpose to repair, rebuild, or replace the structure. 

There is no total loss of a building, requiring payment in full amount of the 
policy of insurance, if the remnant of the structure standing is reason- 
ably adapted for use as a basis upon which to restore the building to the 
condition in which it was before the injury. 









Digest: Index, 1901. 1101 


Whether it is so adapted depends upon the question whether a reasonably 
prudent owner, uninsured, desiring such a structure as the one in question 
was before the jury, would, in proceeding to restore the building to its 
original condition, utilize such basis. Providence- Washington Ins. Co. et 
al. vs. Board of Education of Morganstown School Dist., 577. 


po eee 











3. SranparD Poricy CoNnsTRUED. 


The standard policy presented by the State of Wisconsin is statutory law as 
well as a contract. 

The section providing that the liability should not exceed the cash value nor 
the cost of replacement must be construed in connection with the statu- 
tory provision that in case of total loss the amount of the policy must be 
conclusively taken as the amount of loss. 

The provision in the standard policy permitting replacement is not incon- 
sistent with the valued policy law prescribing the face of the policy as 
the measure of damages in case of total loss. The company in such case 
may exercise its option to rebuild. William H. Temple vs. Niagara Fire 
Ins. Co., 549. 











4, Vaturp-Ponicy Law ConstrvueEpD. 

Where a building is so damaged and disintegrated that it cannot be desig- i 
nated as the building which was insured, or so injured that it must be | 
torn down, there is a total loss under the valued-policy law of Kentucky, 
and where the issue is as to such total loss evidence of the cost of replace- 
ment is not admissible. Insurance Companies vs. Weiss et al., 365. 









5. Whar Is. 


A brick building is a total loss within the meaning of the valued-policy 
statute where all the walls were destroyed except a part of one which We, 
was used in rebuilding, though condemned by the architect, and where 
there were no joists or flooring which could be used in reconstruction. 
American Central Ins. Co. vs. Murphy, 924. 


See ABANDONMENT 1, 2. 









TRUST. See Stature 1. 









USAGE. See Premium 1, 
USE, 


DWELLING. 


A building was insured ‘ while occupied as a dwelling.” Ik 


Held, That a failure to allege such occupancy in the complaint is a failure to ‘ 

state a cause of action. " 
Held, That the insured conld not avoid responsibility for a use of the build- 
ing for other purposes by claiming ignorance of such use, and it was 
error to refuse instruction that no recovery could be had if occupied as 
a bawdy house and saloon, unless modified by adding that the insured 
knew of such use. Such house is not a dwelling within the meaning of 
the policy. Allen vs. Home Ins. Co. of N. Y., 711. 












USURY. See Loan. 







VACANT. 


Action oF Loca Boarp. 










1. 


A local board, of which insurer was a member, voted that a hotel which had 
become vacant might remain so free of charge. 

Held, That in the absence of any privity between insurer and insured, the 

former was not estopped from setting up a policy stipulation against such 

vacancy. Quinsigamond Lake Steamboat Co. vs. Insurance Companies, 280. 
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2. In CasE oF CHURCH, 


pbcheeneeht 
Ge. 


Forfeiture clauses in insurance policies are not favored in thelaw. The ie 
rule as to them in this State is settled. The court will never seek for a 
construction of a forfeiture clause which will sustain it if one which will ss 
defeat it is reasonably deducible from the words or terms used. 


The words ‘ occupied” and “ unoccupied” in a policy of insurance will be a 
given force with reference to the nature and character of the building, 5 
the purposes for which it is designed, and the uses contemplated by the 
parties as expressed in the contract. The construction given to these 
words as applied to a dwelling will not cover a barn, a mill, a sawmill, & 
a factory, or schoolhouses, music halls, theatres, or churches. a 

A church building kept for use for the purposes for which it is designed, and 
used as oecasion presents, and as the convenience of the congregation i 
may require, and no intent appearing to abandon it for the purposes of : 
its use by the temporary periods of nonuser, even though such periods 
exceed the 10-day limit in a policy, is not per se leaving the church 
building vacant and unoccupied, within the forfeiture clause of the 
policy; and upon such proof alone a nonsuit was rightly refused. 


Where there is a conflict in the testimony, whether there is occupancy or 
nonoccupancy is a question of fact to be determined by the jury. Hamp- 
ton et al. vs. Hartford Fire Ins. Co., 141. 


3. In Case or New Bourrpina. 


The policy provided that it should be void if the building ‘‘ be or become 
vacant or unoccupied, and so remain for ten days without consent.” The 
building was new and known by the agent to be unoccupied when in- 
sured. It was described as “occupied as a dwelling.” Afterwards it was 
occupied, but subsequently became vacant and remained so more than ten 
days. 

Held, That the misdescription ‘‘as occupied” was immaterial. 


Held, That the original vacancy did not affect the contract, but such vacancy 
did not waive the stipulation against a subsequent vacancy which worked 
a forfeiture. Moore vs. Niagara Fire Ins. Co. of N. Y., 658. 


4. TEmMporary ABSENCE. 










The agent was told that the house would not be occupied by insured and his 
family all the time, but a man would be in the house. The insured 
moved to another place, temporarily, leaving the house in charge of a 
tenant in a neighboring house a few feet away, who slept in one of the 
rooms, but the goods of insured remained there, and he occasionally 
visited it. The tenant had no key except to his own room, and at the ig 
time of the fire no one had been in the house for a week. 4 


Held, That there was a reasonable compliance with his representations by 
the insured, and the company was liable. Home Ins. Co. vs. Hancock, 632. 
5. Wuart Is Nor, 


Where the insured, when he moved his family from the house, left a large part 
of his furniture, and a servant was placed in a room and occupied it until 


the fire, the house was not vacant or unoccupied. German American Ins. : 
Co. vs. Evants, 827. 4 
VALUATION, ' 


1. DETERMINATION OF. 
Refusal to permit an amended answer disputing the valuation fixed in a 
policy after judgment rendered is not an abuse of discretion. q 


The value of a dwelling in Kentucky, as fixed in the policy, is conclusive. 
Continental Ins. Co. vs. Moore, 1021. 








2. THREE-QUARTER CLAUSE, 


On demurrer policy stipulations limiting liability are considered a part of the 
petition where the policy is filed and referred to in the petition. 
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Such stipulations limiting liability to three-fourths value of personal prop- 
erty insured do not conflict with the statute of Kentucky making the 
liability on real estate the value as fixed in the policy. Hudson et al. vs. 
Scottish Union § National Ins. Co., 1023. 


See PRELIMINARY-TERM INSURANCE. 


VALUED-POLICY LAW. See Torat Loss 4. 


WATCHMAN. 


Wuart Is CompiiaNceE—STATUTE. 


The statute of Michigan providing that the violation of a policy provision 
shall not render it void unless the insurer has been injured through the 
violation applies to all subsequent policies issued in the State, whether 
standard policies or not. 

The statute is not unconstitutional as putting an unconstitutional limit on 
the right of the parties to contract, nor does it impair the obligatidn of 
contract. The Legislature has power to prescribe the form of contract to 
corporations which are creatures of the statute. 


The insured agreed in the application to keep a watchman on the premises at 
all times, but the policy did not specifically provide that failure should 
render it void. 

Held, That the agreement was not a warranty requiring literal compliance; 
and where a reliable watchman was employed, his absence at the time 
of the fire through the sickness of his wife did not defeat the policy. 
McGannon vs. Michigan Millers’ Mut. Fire Ins. Co., 872. 


WIFE’S POLICY. 
1. StRRENDER BY HusBAND. 


The husband, without the knowledge of his wife, surrendered a policy pay- 
able to her and took out a new policy payable to himself. 


Held, That while the attempt to substitute a new for the old contract was 
void, the wife was a stranger to the former and cannot claim to have pay- 
ments of premium made on it credited to the old policy for the purpose 
of keeping it in force. Whether she is entitled to the surrender value 
remains to be decided. Weatherby vs. New York Life Ins. Co., 947. 


2. TirLE To INSURANCE MONEY. 


The application was made in Massachusetts to the agent of a New York life 
company, and the policy was sent by the latter to the agent to be deliv- 
ered upon payment of premiums. 

Held, That the rights of beneficiaries must be determined by the laws of 
Massachusetts. 


The policy insured the life of the husband for the use of his wife in consider- 
ation of a sum paid by her, and promised to pay her if living; if not, her 
children. The wife died, and afterwards the children, leaving the hus- 
band surviving. 

Held, That the proceeds went to the administrator of the children, and were 
not a part of the husband’s estate. Millard vs. Brayton, 440. 


WRITTEN CONTRACT, 
Parot EvipENCE—AUTHORITY OF SECRETARY. 


Where suit is brought upon a policy of insurance which has a printed con- 
dition or warranty attached upon the face of it, and it is claimed by the 
plaintiff that such condition or warranty was eliminated when the con- 
tract was made, by reason of a verbal statement of the agent of the com- 
pany to the effect that the company would give no trouble about it, but 
the condition was nevertheless allowed to remain in the contract, to the 
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knowledge of the assured, who fully understood its meaning and legiti- 
mate effect,’testimony going to show such verbal statement should be 
excluded on the objection that it tends to vary and contradict a written 
instrument. 


It is not a question, in such a case, of the authority of the agent, but a 
question of the right of a party to a contract which has been reduced 
to writing, without attempting to re-form such contract, and without 
charging error or fraud, to substitute in place thereof a verbal agree- 
ment of which the written contract, with some of its provisions elimi- 
nated, is said to be a part. 


The secretary of an insurance company cannot bind the company for a loss 
which has occurred, but for which the company is not otherwise liable. 
Arguimbau et al. vs. Germania Ins. Co., 841. 
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